ers of the vessel, and are strangers to the ad-
venture.

In this case there is no finding that the port
authorities took charge of the fire against the
will of the master or mate. but upon his re-
turn on board the master found them in
charge. There is no finding that he made ob-
jection to this. The only disagreement be-
twden him and the port authorities seemed to
arise from the fact that the master, after hav-

~ ing “removed 552 bales of jute from the bark,

:desired to remove more; but the port authori-

» ties objected, and forbade {t,*because of the
danger of increasing the fire.” But this was
evidently a disagreement as to a minor par-
ticular, and there Is an express finding that
“the measures taken by the mate before the
port authorities took charge of the ship, and
those subsequently taken by the port authori-
ties, were the best available to extinguish the
fire, and to save greater loss upon the cargo.”
There seems to have been no objection at the
time to the port authorities moving the ship
and putting her aground, although the master
subsequently Incorporated an objection to
such action in his protest In fact, the district
Judge states that “the maater did not object to
the scuttling,” and that the chief difference
between them was with respect to keeping
the hatches open longer, for the purpose of re-
moving more of the cargo, to which the offi-
cials objected, in consequence of the increased
draught of air serving as fuel to the flames.

The opinion of the court tends, in every
such emergency, to put the master and local
authorities in antagonism, to give rise to un-
seemly conflicts between thera, and to prevent
the master from availing himself of their su-
perior facilities for extinguishing fires. It
seems to me there s po distinction in prinei-
ple between a sacrifice made by a master and
one made by authority of law, provided the
common safety of the ship and cargo be the
object of thelr action.

I am autborized to state that Mr. Justice
HARLAN coucurs in this dissent,

(157 U. 8, 429)

POLLOCK v. FARMERS' LOAN & TRUST
CO. et ala

(April 8, 1595.)
No. 893.

CO¥STITUTIORALITY OF INCOME TAX — APPORTION-
MENT OF TaxXx ON INCOMES FROM REALTY AS A
Direcr Tax — PowER ToO TaX INCOMES FRrROM
MuxicipaL Bovps— STaur Decisis — JURISDIG-
TIoY OF EQUITY TO RESTRAIN PAYMESNT oP Tax
BY CORPORATION.

1. A United States circuit court, as a conrt
of equity, may restrain a corporation, at the

1In this case, and in the case of Hyde v.
Trust Co., 15 Sup. Ct. 717, petitions for re-
hearing were filed, upon which the following
order was announced on April 23, 1895: *It is
ordered by the court that the consideration of
the two petitions for rehearing in these cases
be reserved until Monday, May Gth, nest. when
& full bench is expected. and in that event two
oounsel on a side will be heard at that time.”

I~
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suit of one of its stockholders, from volunta-
rily making returns for the imromtlon of and
paying an unconstitotional tax levied under an
act of congress, on the ground of the breach of
trust or duty in such misapplication or di-
version of the corporate funds, and on allega-
tions of threatened multiplicity of suits and ir-
reparable injury, where the objection of ade-
quate remedy at law is not raised, and the ques-
tion of jurisdiction is waived, so far as it s
within the power of the government to do so.
Mr. Justice White and Mr. Justice Harlan dis-
senting. .

2. The supreme court, being clothed with
the power and intrusted with the duty to main-
tain the fundamental law of the constitution,
is not required, under the rule stare decisis, to
extend the scope of any decision upon a con-
stitutional question, if it is convinceu ..at error
in principle might supervene.

3. The court is not bound, under the rule
stare decisis, to extend the scope of decisions
holding taxes on gains, profits, or income to
be excises or duties, and not direct taxes, so far
as to sustain a tax on the income of realty on
the ground of being an excise or duty, where
none of such decisions discussed the question
whether a tax on the income from personalty
is equivalent to a tax on that personalty, but
all of them held real estate liable to direct tax-
ation only. Mr. Justice White and Mr. Justice
Harlan dissenting.

4. In 8o far as Act Aug. 15, 1894 (28 Star.
509, c. 31Y), imposing taxes on incomes, levies
A tax upon rents and income of real estate, it
is invalid, because such tax, being equivalent
to & tax on the real estate itself, and therefore
a direct tax, is not apportioned among the states,
according to the rule prescribed by Const. art.

.82 ¢l 8, and 13. § 9, cl. 4, for direct taxzes.
Mr. Justice White and Mr. Justice Harlan
dissenting.

5. In so far as the act levies a tax upon in-
come derived from municinal bonds. it is inval-
id, because such tax is a tax on the power of the
states and their instrumentalities to borrow
money, and consequently repugnant to the con-
stitution.

6. Query, whether the whole income tax
law is invalidated by the void provisions as to
rents and income from real estate.

7. Query, whether, as to the income from
personal property as such, the act is unconstitu-
tional, as laying direct taxes.

8. Query, whether any part of the tax, if
not considered as a direct tax, is invalid for
want of uniformity.

9. The whole law impnsing such tax should
be declared void, anil without any binding force;
that part which relates to the tax on the rents,
profits, or income from real estate,—that is, so
much as constitutes gart of the direct tax,—
because not imposed by the rule of apportion-
ment according to the representation of the
states, as prescribed by the constitution:. and
that part which imposes a tax upon the bonds
anid securities of the several states, and upon the
bonds and securities of their municipal bodies, and
upon the salaries of judges of the courts of the
United States, as being beyond the power of
congress; and that part which lays duties, im-
posts, and excises as void in not providing for
the uwniformity required by the constitution in
such cases. Per Mr. Justice Field.

© 10, Where a law of a public nature, af-
fecting the whole community. is assailed as un-
constitutional in some of its provisions, the
court may consider other uncoustitutional fea-
tures hrought to its notice in examining the law,
though the particular points of their objection
may not have been mentioned by counsel. Per
Mr. Justice Field.

11, Under the provision of Rev. St, § 3224,
that “no suit for the purpose of restraining the
assessment or collection of any tax shall be
maintained in any court,” a suit by a stockhold-
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er In a corporation to restrain the corporation
from volunterily making the returns required,
and paying the tax levied under an act of con-
gress alleged to be unconstitutional, should not
be sustained on the ground of a right to equi-
table relief arising from the fact that the stock-
holder is without other remedy; the proper
course, in case of illegal taxation, being to pay
the tax under protest or with notice of suit, and
then bring an action against the officer who col-
lected it. Per Mr. Justice White ana »ir. Jus-
tice Harlan.

12. The interpretation of the constitutional
provisions requiring direct taxes to be appor-
tioned among the several states, which con-
fines the word “direct’’ to capitation taxes and
taxes on land, having been adopted by the legis-
lative, executive, and judicial departments of
the government, soon after the formation of
the constitution, and thereafter continuously
wcted upon, and having been reiterated in re-
eeated adjudications of the supreme court,
should be regarded as the established construc-
tion. Per Mr. Justice White and Mr. Justice
Harlan,

13. The inclusion, under the income tax
law provisions of Act Aug. 27, 1894 (-5 Stat.
509, c. 349), of the rentals from real estate in
the sum going to make up the aggregate income
from which, in order to arrive at taxable income,
is to be deducted insurance, repairs, losses in
business, and $4,000 exemption, does not make
the tax on income 80 ascertained a direct tax on
such real estate, within the constitutional preo-
visions requiring apportionment of direct taxes
among the several states. Per Mr. Justice White
and Mr. Justice Harlan.

14. Although, under the rule stare decisis,
an adjudication need not be extended beyond
the principle which it decides, yet, if decided
cases do directly, affirmatively, and necessarily,
in principle, adjudicate the very question in-
volved in a subsequent case. they should con-
clude such question. Per Mr. Justice White
and Mr. Justice Harlan.

Appeal from the Circuit Court of the Unit-
ced States for the Southern District of New
» York.
3 *Ihis was a bill filed by Charles Pollock, a
citizen of the state of Massachusetts, on be-
half of himself and all other stockholders of
the defendant company similarly situated,
against the Farmers’ Loan & Trust Company,
a corporation of the state of New York, and
its directors, alleging that the capital stock
of the corporation consisted of $1,000,000, di-
vided into 40,000 shares of the par value of
$25 each; that the company was authorized
_ to invest its assets in public stocks and

bonds of the United States, of individual
states, or of any incorporated city or county,
or in such real or personal securities as it
might deem proper; and also to take, accept,
and execute all such trusts of every descrip-
tion as might be committed to it by any per-
son Or persons or any corporation, by grant,
assignment, devise, or bequest, or by order
of any court of record of New York, and to
receive and take any real estate which might
be the subject of such trust; that the prop-
erty and assets of the company amounted to
more than $5,060,000, or which at least $1,-
000,000 was invested in real estate owned by
the company in fee, at least $2,000,000 in
bonds of the city of New York, and at least
$1,000,000 in the bonds and stocks of other
corporations of the United States; that the

net profits or Income of the defendant com-
pany during the year ending December 31,
1894, amounted to more than the sum ot
$300,000 above its actual operating and busi-
ness expenses, Including losses and interest
on bonded and other indebtedness; that from
its real estate the company derived an in-
come of $50,000 per annum, after deducting
all county, state, and municipai taxes; and
that the company derived an income or profit
of about $60,000 per annum from its invest-
ments in municipal bonds. -

It was further alleged that under and byg
virtue of the*powers conferred upon the com-+
pany it had from time to time taken and exe-
cuted, and was holding and executing, nu-
merous trusts committed to the company by
many persons, copartnerships, unincorporated
assoeiations, and corporations, by grant, as-
signment, devise, and bequest, and by orders
of various courts, and that the company now
held as trustee for many minors, individuals,
copartnerships, associations, and corpora-
tions, resident in the United States and else-
where, many parcels of real estate situated
in the various states of the United States,
and amounting In the aggregate, to a value
exceeding $5,000,000, the rents and income of
which real estate collected and received by
said defendant in its fiduciary capacity annu-
ally exceeded the sum of $200,000.

The bill also averred that complainant was,
and had been since May 20, 1892, the owner
and registered holder of 10 shares of the
capital stock of the company, of a value ex-
ceeding the sum of $5,000; that the capital
stock was divided among a large number of
different persons, who, as such stockholders,
constituted a large body; that the bill was
filed for an object common to them all, and
that he therefore brought suit not only in
his own behalf as a stockholder of the com-
pany, but also as a representative of and on
behalf of such of the other stockholders simi-
larly situated and interested as might choose
to intervene and become parties.

It was then alleged that the management
of the stock, property, affairs, and concerns
of the company was committed, under its
acts of Incorporation, to its directors, and
charged that the company and a majority of
its directors claimed and asserted that under
and by virtue of the alleged authority of the
provisions of an act of congress of the Unit-
ed States entitled “An act to reduce taxation,
to provide revenue for the government, and
for other purposes,” passed August 135, 1894,
the company was liable, and that they in-
tended to pay, to the United States, before
July 1, 1895, a tax of 2 per centum on the net
profits of said company for the year ending
December 31, 1894, above actual operating
and business expenses, ineluding the incomec
derived from its real estate and®its bonds of+
the city of New York; and that the directors
claimed and asserted that a similar tax must
be paid upon the amount of the incomes,
gains, and profits, in excess of 54,000, of alf

|
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minors and others for whom the company
was acting in a fiduelary capacity. And, fur-
ther, that the company and its directors had
avowed their intention to make and file with
the collector of internal revenue for the Sec-
ond district of the city of New York a list,
return, or statement showing the amount of
the net income of the company received dur-
ing the year 1894, as aforesaid, and likewise
to make and render a list or return to said
collector of internal revenue, prior to that
date, of the amount of the income, gains and
profits of all minors and other persons hav-
ing incomes in excess of $3,500, for whom the
company was acting in a fiduciary capacity.

The bill charged that the provisions in re-
spect of said alleged income tax incorporated
in the act of congress were unconstitutional,
null, and void, in that the tax was a direct
tax in respect of the real estate held and
owned by the company in its own right and
in its fiduciary capacity as aforesald, by be-
ing imposed upon the rents, issues, and prof-
its of said real estate, and was likewise a di-
rect tax in respect of its personal property
and the personal property held by it for oth-
ers for whom it acted in its fiduciary capac-
ity as aforesaid, which direct taxes were not,
in and by said act, apportioned among the
several states, as required by section 2 of ar-
ticle 1 of the constitution; and that, if the
income tax so incorporated in the act of con-
gress aforesaid were held not to be a direct
tax, nevertheless its provisions were uncon-
stitutional, null, and void, in that they were
not uniform throughout the United States, as
required in and by section 8 of article 1 of
the constitution of the United States, upon
many grounds and In many particulars spe-
cifically set forth.

The bill further charged that the income-
tax provisions of the act were likewise un-
constitutional, in that they imposed a tax on
iincomes not taxable under the constituticn,
and likewise income derived from the stocks
and bonds of the states of the United States,
and counties and municipalities therein,
which stecks and bonds are among the means
and instrumentalities employed for carrying
on their respective governments, and are not
proper subjects of the taxing power of con-
¢ress, and which states and their counties
and muncipalities are independent of the gen-
eral government of the United States, and
the respective stocks and bonds of which
are, together with the power of the states to
borrow in apny form, exempt from federal
taxation.

Other grounds of unconstitutionality were
assigned, and the violation of articles 4 and
5 of the constitutlon asserted.

The bill further averred that the suit was
nnt a collusive one, to confer on a court of
the United States jurisdiction of the case, of
which it would nnt otherwise have cozni-
zance. and that compliinnant had requested
the company and its directors to omit and to
refuse to pay said income tax. and to con-

test the constitutionality of sald act, and t3
refrain from voluntarily making 1ists, returns,
and statements on its own behalf and on be-
half of the minors and other persons for
whom it was acting in a fiduciary capacity,
and to apply to a court of competent jurisdic-
tion to determine its liability under-said act;

‘but that the company and a majority of its

directors, after a meeting of the directors, at
which the matter and the request of com-
plainant were formally laid before them for
action, had refused, and still refuse, and In.
tend omitting, to comply with complainant’s
demand, and had resolved and determined
and intended to comply with all and singular
the provisions of the said act of congress,
and to pay the tax upon all its net profits or
income as aforesaid, including its rents from
real estate and its income from municipal
bonds, and a copy of the refusal of the com-
pany was annexed to the complaint.

It was also alleged that if the company
and its directors, as they proposed and had
declared their intention to do, should pay the
tax out of its gains, income, and profits, or
out of the gains, income, and profits of the
property held by it in {ts fiduciary capacity,
they will diminish the assets of the company
and lessen the dividends thereon and the
value of the shares; that voluntary compli-

ance with the income-tax provisions would,
expose the company to a multiplicity of suits, {

not only by and on*behalf of its numerous*
shareholders, but by and on behalf of numer-

ous minors and others for whom it acts in a

fiduciary capacity, and that such numerous

suits would work irreparable injury to the

business of the company, and subject it to

great and irreparable damage, and to liabil-

ity to the beneficiaries aforesaid, to the ir-

reparable damage of complainant and all its

shareholders.

The bill further averred that this was a
suit of a civil nature in cquity; that the mat-
ter in dispute exceeded, exclusive of costs,
the sum of $5,000, and arose under the con-
stitution or laws of the United States; and
that there was furthermore a controversy be-
tween citizens of different states.

The prayer was that it might be adjudged
and decreed that the sald provisions known
as the income tax incorporated in said act ot
congress passed August 15, 1894, are uncon-
stitutional, null, and void; that the defend-
ants be restrained from voluntarily comply-
ing with the provisions of saiu act, and mak-
ing the lists, returns, and statements above
referred to, or paying the tax aforesaid; and
for general relief.

The defendants demurred on the ground ot
want of equity, and, the cause having been
brought on to be heard upon the bill and de-
murrer thereto, the demurrer was sustained,
and the bill of complaint dismissed, with
casts, whereupon the record recited that the
constititicnality of a law of the United
States was drawn in question, and an appes)
was allowed directly to this court.

I
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12 An ahstract of the act in question will be
(] .

« found in the margin.?

o *By the third clause of section 2 of article
221 of the constitution it was provided: “Repre-
* gentatives and direct taxes shall*be appor-
- tioned among the several states which may
2 be Included within this Union, according to
* their respective*numbers, which shall be de-
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termined by adding to the whole number of

free persons, including those bound to servicees
for a term ofe*years, and excluding Indianss
not taxed, three-fifths’ of all other persons.” e
This was amended by the second section of 2
the*fourteenth amendment, declared ratified®
July 28, 1868, so that the whole number of &
persons in each state should be counted,*In-F

2 By sections 2737 inclusive of the act of con-
gress entitled “An act to reduce taxation, to
provide revenue for the government, and for
other purpcses,” received by the president
August 15, 1894, and which, not having been
returned by him to the house in which it origi-
nated within the time prescribed by the con-
stitution of the United States, became a law
without approval (28 Stat. 509, c. 349), it was
provided that from and after January 1, 1895,
and until January 1, 1900, ‘“there shall be as-
sessed, levied. collected, and paid annually upon
the gains, profits, and income received in the

receding calendar year by every citizen of the

nited States, whether residing at home or
abroad, and every person residing therein,
whether gaid gains, profits, or income be de-
rived from any kind of property, rents, inter-
est, dividends, or salaries, or from any profes-
sion, trade, employment, or vocation carried on
in the United States or elsewhere, or from any
other source whatever, a tax of two per centum
on the amount so derived over and above four
thousand dollars, and a like tax shall be levied,
collected, and paid annually upon the gains.
profits, and income from all property owned and
of every busiress, trade, or profession carried
on in the United States by persons residing
without the United States. * * *

“Sec. 28. That in estimating the gains, profits,
and income gf any person there shall be in-
cluded all income derived from interest upon
notes, bonds, and other securities, except such
bonds of the United States the principal and in-
‘terest of which are by the law of their issnance
exempt from all federal taxation: profits real-
ized within the year from sales of real estate
purchased within two years previous to the close
of the year for which income is estimated: in-
terest received or accrued upon all notes,
bonds, mortgages. or other forms of indebted-
ness bearing interest, whether paid or not, if
good and collectible. less the interest which has
hecome dune from said person or which has heen
paid by him during the vear; the amount of all
premium on bonds, notes, or conpons; the
amount of sales of live stock, sugar, cotton,
wool. butter, cheese. pork, beef. mntton. or oth-
er meats, hay. and grain, or other vegetable or
other productions. being the growth or produce
of the estate of such person, less the amount ex-
pended in the purchase or production of said
stock or produce. and not including any part
thereof consumed directly by the family; money
and the value of all personal property acquired
by gift or inher.tance; all other gains, profits,
and income derived from any source whatever
except that portion of the salary, compensation,
or pay received for services in the ecivil. mili-
tary, naval, or other service of the United
States. including senators. representatives, and
delegates in congress, from which the tax has
been deducted. and except that portion of any
salary upon which the employer is required by
law to withhold, and dnes withhold the tax and
pars the same to the officer anthorized to receive
it. In computing incomes the necessary ex-
penses actually incurred in earrying on any basi-
ness. oceupation, or profession shall be deduct-
ed and also all interest due or paid within the
year by such person on existing indebtedness.
And all pational. state. county. school. and
municipal taxes, not including those assessed
againct local benefits. paid within the year shall
be deducted from the gains, profits, or income

of the person who has actually paid the same,
whether such person be owner, tenant, or mort-
gagor; also losses actually sustained during
the year, incurred in trade or arising from
fires, storms, or shipwreck, and not compen-
sated for by insurance or otherwise, and debts
nscertained to be worthless, but excluding all
estimated depreciation of values and losses with-
in the year on sales of real estate purchased
within two years previous to the year for which
income is estimated: provided, that no de-
duction shall be made for any amount paid out
for new buildings, permanent improvements,
or betterments, made to increase the value of
any property or estate: provided further, that
only one deduction of four thousand dollars
shall be made from the aggregate income of
all the members of apy family, composed of one
or both parents, and one or more minor children,
or hushand and wife; that guardians shall be
allowed to make a deduction in favor of each
and every ward, except that in case where two
or more wards are comprised in one family,
and have joint property interests, the aggregate
deduction in their favor shall not exceed four
thousand doilars: and provided further, that in
cases where the salary or other compensation
paid to any person in the employment or serv-
ice of the United States shall not exceed the
rate of four thousand dollars per annum, or
shall be by fees. or uncertain or irregular in
the amount or in the time during which the same
shall have accrued or been earned, such salary
or other compensation shall be included in esti-
mating the annual gains, profits, or income of
the person to whom the same shall have been
paid, and shall include that portion of any in-
come or salary upon which a tax has not been
paid hy the employer, where the emplover is re-
auired by law to pay on the excess over four
thousand dollars: provided alse, that in com-
puting the income of any person. corporation,
company. or association there shall not be in-
cluded the amount received from any corpora-
tion. company. or association as dividends up-
on the stock of such corporation, company, or
association if the tax of two per centum bas
heen paid upon its net profits by said corpora-
tmtn, company, or association as required by this
act.

“Bee. 20. That it shall be the duty of all
persons of lawfnl ape having an income of
more than three thonsand five hundred dollars
for the taxable year., computed on the basis
herein prescribed. to make and render a list or
return, on or before the day provided by law,
ion such form and manner as mayv be directed
by the commissioner of internal revenue, with
the approval of the secretary of the {reasury,
to the collector or a deputy eollector of the dis-
trict in which they reside. of the amount of
their income, gains. and profits, as aforesaid;
and all guardians and trustees, executors, ad-
ministrators, agents, receivers, and all per-
sons or corporations acting in any fiduelary
capacity, shall make and render a list or re-
turn. as aforesaid. to the collector or a denuty
collector of the distriet in which such person
or corporation acting in a fiduciary capacity re-
sides or does business, of the amount of in-
come, gaing, and profits of any minor or person
for whom they act. but persons having less
than three thousand five hundred dollars income
are not required to make such report; and the
collector or deputy collector, shall require every
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= dians not taxed excluded, and the provision,
Jas thus amended. remains in force.

«The actual enumeration was prescribed to
be made within three years after the first
meeting of congress, and within every sub-
scquent term of ten years, in such manner as
should be directed.

7 requires

Section 7 “all bills for raising

677

revenue shall originate In the house of repre-
sentatives.”

The first clause of section 8 reads thus:
“The congress shall have power to lay and
collect taxes, duties, imposts and eXcises, to
pay the debts and provide for the common
defeuce and general welfare of the United
States; but all duties, imposts and exclses

list or return to be verified by the oath or af-
firmation of the party rendering it. and may
incrense the amount of any list or return if he
has reason to believe that the same is understat-
ed; and in case any such person having a tax-
able income shall neglect or refuse to make and
render such list and return, or shall render a
willfully false or fraudulent list or return, it
shall be the duty of the collector or deputy col-
lector, to make such list, according to the best
information he can obtain, by the examination
of such person, or any other evidence, and to add
fifty per centum &s a penalty to the amount of
the tax due on such list in all cases of willful
neglect or refusal to make and render a list or
return; and in all cases of a willfully false or
fraudulent list or return having been rendered to
add one hundred per centum as a penalty to the
amount of tax ascertained to be due, the tax
and the additions thereto as a penalty to be as-
sessed and collected in the manner provided for
in other cases of willful neglect or refusal to
render a list or return, or of rendering a false
or fraudulent return.” A proviso was added
that any person or corporation might show that
he or its ward had no taxable income, or that the
same had been paid elsewhere, and the collector
might exempt from the tax for that year, “Any
person or cempany, corporation. or association
feeling agerieved by the decision of the deputy
collector, in such cases may appeal to the col-
lector of the district. and his decision thereon.
unless reversed by the commissioner of internal
revenue, shall be final. If dissatisfied with the
decision of the collector such person or corpora-
tion, company, or association may submit the
case, with all the papers. to the commissioner
of internal revenue for his decision. and may
furnish the testimony of witnesses to prove any
relevant facts having served notice to that ef-
fect upon the commissioner of internal revenue,
a8 herein prescribed.” TProvision was made
for notice of time and place for taking testi-
mony on both sides, and that no penalty should
be assessed until after nntice.

By section 30, the taxes on incomes were
made payable on or before July 1st of each
year, and 3 per cent. penalty levied on taxes uu-
paid, and interest.

By section 31. any non-resident might re-
ceive the benefit of the exemptions provided for,
and “in computing income he shall include all in-
come from every source, but unless he be a citi-
zen of the United States he shall only par on
that part of the income which is derived from
any source in the United States. In case such
non-resident fails to file such statement, the col-
lector of each district shall colliect the tax on
the income derived from property situated in his
district, subject to income tax. making no al-
lowance for exemntions. and all property be-
longing to such non-resident shall be liable to
distraint for tax: provided, that non-resident
corporations shall be subject to the same laws
as to tax as resident corporiations, and the col-
lection of the tax shall be made in the same
manner as provided for collections of taxes
against non-resident persons.”

“Sec. 32. That there shall be assessed. levied,
and collected, except as herein otherwise provid-
ed, a tax of two per centum annually on the
1et profits or income above actual operating and
business expenses. including expenses for mate-
rials purchased for mapufacture or bought for
resale, losses, and interest on Londed and other

indebtedness of all banks, banking institutions,
trust companies, saving institutions, fire, ma-
rine, life. and other insurance companies, rail-
road, canal. turnpike, canal navigation, slack
water, telephone, telegraph, express, electric
light, gas, water, street railway companies, and
all otber corporations, companies, or associa-
tions doing business for profit in the United
States. no matter how created and organized
but not including partnerships.”

The tax is made payable “on or before the
first day of July in each year; and if the presi-
dent or other chief officer of any corporation,
company, or association, or in the case of anhy
foreign corporation, company, or association, the
resident manager or agent shall neglect or refuse
to file with the collector of the internal revenue
district in which said corporation, company, or as-
sociation shall be Jocated or he engaged in busi-
ness, a statement verified by his oath or affirma-
tion, in such form as shall be prescribed by
the commissioner of internal revenue, with the
approval of the secretary of the treasury, show-
ing the amount of net profits or income received
by said corporation, company, or association
during the whole calendar year last preceding
the date of filing said statement as hereinafter
required, the corporation. company, or associa-
tion making default shall forfeit as a penalty
the sum of one thousand dollars and two per
centum on the amount of taxes due. for each
month until the same is paid, the payvment of
said penalty to be enforced as provided in other
cases of neglect and refusal to make return
of taxes under the internal revenne laws,

“The net profits or income of all corpora-
tions, companies. or associations shall include
the amounts paid to shareholders, or carried to
the account of any fund, or used for construe-
tion, enlargement of plant. or any other ex-
penditure or investment paid from the net an-
nual profits made or acquired by said corpora-
tions. companies, or associations.

“That nothing herein contained shall apply
to states. counties, or municipalities; nor to
corporitions, companies, or associations or-
ganized and conducted solely for charitable, re-
ligious, or educational purposes, including fra-
ternal beneficiary societies, orders, or associa-
tions operating upon the lodge system and pro-
viding for the payment of life, sick. accident,
and other benefits to the members of such so-
cietics, orders, or associations and dependents of
such memmwers; nor to the stocks, shares, funds,
or securitier held by any fiduciary or trustee
for charitable. religious, or eduecational pur-
poses; nor to building and loan associations eor
companies which make loans only to their share-
holders; nor to such savings banks. savings in-
stitutions or societies as shall, first, have no
stockholders or members except depositors and
no capital except deposits: secondly. shall not
receive deposits to an aggregate amount, in any
nne year, of more than one thousand dollars
from the same depositor; thirdly. shall not al-
low an accumulation or total of deposits, by any
one depositor, exceeding ten thousand dollars;
fourthly. shall aectually divide and distribute
to its denwositors. ratably to deposits, all the
earnings over the necessary and proper expenses
of such bank, institution. or society. except
such as shall be applied to surplus; fifthly, shall
not possess, in any form, a surplus fund ex-
ceeding ten per centum of its aggregate depos-
its; nor to such savings banks, savings institu-
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shall be wuniform throughout the United
States.” And the third clause thus: “To
regulate commerce with foreign nations, and
among the several states, and with the In-
dian tribes.”

The fourth, fifth, and sixth clauses of sec-
tion 9 are as follows:

“No capitation, or other direct, tax shall be

tions, or societies composed of members who
do not participate in the profits thereof and
which pay interest or dividends only to their
depositors; nor to that part of the business
of any savings bank, institution, or other simi-
lar association having a capital stock, that is
conducted on the mutual plan solely for the
benefit of its depositors on such plan, and which
shall keep its accounts of its business conducted
on such mutual plan separate and apart from
its other accounts.

“Nor to any insurance company or association
which conducts all its business solely upon the
mutual plan, and only for the benefit of its
policy holders or members, and having no capi-
tal stock and no stock or shareholders, and hold-
ing all ity property in trust and in reserve for
its policy holders or members; nor to that part
of the business of any insurance company hav-
ing a capital stock and stock and shareholders,
which is conducted on the mutual plan, sepa-
rate from its stock plan of insurance, and sole-
ly for the benefit of the policy holders and mem-
bers insured on said mutual pian, and holding
all the property belonging to and derived from
said mutual part of its business in trust and re-
serve for the benefit of its policy holders and
members insured on said mutual plan.

“That all state, county, municipal, and town
taxes paid by corporations, companies, or as-
sociations, shall be included in the operating
and business expenses of such corporations,
companies, or associations,

“Sec. 33. That there shall be levied, collected,
and paid on all salaries of officers, or payments
for services to persons in the civil, military. na-
val, or other employment or service of the Unit-

‘ed States. including senators and representa-
tives and delegates in congress. when exceeding
the rate of four thousand dollars per annum, a
tax of two per centum on the excess above the
said four thousand dollars; and it shall be the
duty of all paymasters and all disbursing offi-
cers under the government of the United States,
or persons in the employ thereof, when making
any payment to any officers or persons as afore-
said, whose compensation is determined by a
fixed salary, or upon scttling or adjusting the
accounts of such officers or persons, to deduct
and withhold the aforesaid tax of two per cen-
tum; and the pay roll, receipts, or aeccount of
officers or persons paying such tax as aforesaid
shall be made to exhibit the fact of such pay-
ment. And it shall be the duty of the ac-
counting officers of the treasury department,
when auditing the accounts of any paymaster
or disbursing officer, or any officer withholding
his salary from moneys received by him, or
when settling or adjusting the accounts of any
such officer, to require evidence that the taxes
mentioned in this section have been deducted
and paid over to the treasurer of the United
States, or other officer authorized to receive
the same. Every corporation which paysto any
employé a salary or compensation exceeding
four thousand dollars per annum shall report
the same to the collector or deputy collector of
his district and said employé shall pay thereon,
suhject to the exemptions herein provided for,
the tax of two per centum on the excess of his
galary over four thousand dollars: provided.
that salaries due to state, county, or municipal
officers shall be exempt from the income tax
herein levied.” e am

By section 34, sections 3167, 3172, 3173, and

lald, unless in proportion to- the census or
enumeration hereinbefore dfrected to be
taken.

“No tax or duty shall be laid on articles
exported from any state.

“No preference shall be given by any regu-
lation of commerce or revenue to the ports
of one state over those of another; nor shall

3176 of the Revised Statutes of the United
States as amended were amended so as to
provide that it should be unlawful for the col-
lector and other officers to make known, or to
publish, amount or source of income. under pen-
alty; that every collector should “from time to
time cause his deputies to proceed through every
part of his district and inquire after and con-
cerning all persons therein who are liable to pay
any internal revenue tax, and all persons own-
ing or having the care and management of any
objects liable to pay any tax, and to make a list
of such persons and enumerate said objects”;
that the tax returns must be made on or before
the first Monday in March; that the collectors
may make returns when particulars are fur-
nished; that notice he given to absentees to
render returns; that collectors may summon
persons to produce books and testify concerning
returns; that collectors may enter other dis-
tricts to examine persons and books, and may
make returns; and that penalties may be im-
posed on false returns.

By section 35 it was provided that corpora-
tions doing business for profit should make re-
turns on or before the first Monday of March
of each year ‘“‘of ali the following matters for
the whole calendar year last preceding the
date of such return:

“First. The gross profits of such corporation,
company, or association, from all kinds of busi-
ness of every name and nature.

“Second. The expenses of snch corporation,
company, or association, exclusive of interest,
annuities, and dividends.

“Third. The net profits of such corporation,
company, or association. without allowance for
interest, annuities, or dividends.

“Fourth. The amount paid en account of in-
terest, annuities, and dividends, stated sepa-
rately.

“Fifth. The amount paid in salaries of four
thousand dollars or less to each person em-
ployed.

“8ixth. The amount paid in salaries of more
than four thousand dollars to each person
emploved and the name and address of each
of such persons and the amount paid to each.”

By section 36, that books of account should be
kept by corporations as prescribed, and in-
spection thereof be granted under penalty.

By section 37 provision is made for receipts
for taxes paid.

By a joint resolution of February 21, 1895,
the time for making returns of income for the
vear 1894 was extended, and it was provided
that “in computing incomes under said act the
amounts necessarily paid for fire insurance pre-
miums and for ordinary repairs shall be de-
ducted”’; and that ‘‘in computing incomes un-
der said act the amounts received as dividends
upon the stock of any corporation, company or
association shall not be included in case such
dividends are also liable to the tax of two per
centum upon the net profits of said corporation,
company or association, althouzh ‘such tax
may not have been aetnally paid by said cor-
poration, company or association at the time of
making returns by the person. corporation or
association receiving such dividends, and re-
turns or reports of the names and salaries of
employés shall not be required from employ-
ers unless called for by the collector in order
to verify the returns of employés.”
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vessels bound to, or from, one state, be obli-
ged to enter, clear, or pay duties in another.”

It is also provided by the second clause of
section 10 that “no state shall, without the

o consent of the congress, lay any imposts or

E_’,duties cu imports or exports, except what

“ may be®absolutely necessary for executing
its inspection laws”: and, by the third clause,
that “no state shall, without the consent of
congress, lay any duty of tonnage.”

The first clause of section 9 provides: ‘“The
migration or importation of such persons as
any of the states now existing shall think
proper to admit, shall not be prohibited by
the congress prior to the year ome thousand
and eight hundred and elght, but a tax or duty
may be imposed on such importations, not
exceeding ten dollars for each person.”

Article 5 prescribes the mode for the
amendment of the constitution, and eon-
cludes with this proviso: “Provided, that no
amendment which may be made prior to
the year oune thousand eight hundred and
eight shall in any manner affect the first and
fourth clauses in the ninth section of the first
article.”

Jos. H. Choate, C. A. Seward, B. H. Bris-
tow, Wm. D, Gurtrie, David Willcox, Charles
Steele, and Charles F. Southmayd, for appel-
lants Poilock and Hyde. Herbert B. Turner,
for appellee Farmers’ Loan & Trust Compa-
ny. James C. Carter, Wm. C. Gulliver, and
F. B. Candler, for appellee Continental
Trust Company. Attorney General Olney
and Assistant Attorney General Whitney, for
the United States.

2

¢ *Mr. Chief Justice FULLER,after stating the
facts in the foregoing language, dehvered the
opinion of the court.

The jurisdiction of a court of equity to pre-
vent any threatened breach of trust in the
misapplication or diversion of the funds of a
corporation by illegal payments out of its
capital or profits has been frequently sus-
taxned Dodge v. Woolsey, 18 How. 831;

nHawes v. Qakland, 104 U. 8. 450.

®As in Dodge v. Woolsey, this bill proceeds
on the ground that the defendants would be
guilty of such breach of trust or duty in vol-
untarily making returns for the imposition
of, and paying, an unconstitutional tax; and
also on allegations of threatened multiplicity
of suits and iireparable injury.

The objection of adequate remedy at law
was not raised below, nor is it now raised by
appellees, if it could be entertained at all at
this stage of the proceedings; and, so far as
it was within the power of the governimnent
to do so, the question of jurisdiction, for the
purposes of the case, was explicitly waived
on the argument. The relief sought was in
respect of voluntary action by the defendant
company, and pot in respect of the assess-
ment and collection themselves. Under these
circumstances, we should not be justified in
declining to proceed tu judgzment upon the

merits. Pelton v. Bank, 101 U. 8. 143, 148;
Cummings v. Bank, Id. 153, 157; Reynes v.
Dumont, 130 U. 8. 354, 9 Sup. Ct. 486.

Since the opinion in Marbury v. Madison, 1
Cranch, 137, 177, was delivered, it has not
been doubted that it {s within judielal com-
petency, by express provisions of the constitu-
tion or by necessary inference and implica-
tinn, to determine whether a given law of the
United States is or is not made in pursuance
of the constitution, and to hold it wvalid or
void accordingly. “If,” said Chief Justice
Marshall, “both the law and the constitution
apply to a particular case, so that the court
must either decide that case conformably to
the law, disregarding the constitution, or con-
formably to the constitution, disregarding
the law, the court must determine which of
these conflicting rules governs the case.
This is of the very essence of judicial duty.”
And the chief Justice added that the doc-
trine “that courts must close their eyes on
the constitution, and see only the law,”
“would subvert the very foundation of all
written constitutions.” Necessarily the pow-
er to declare a law unconstitutional is al-
ways exercised with reluctance; but the du-
ty to do so, in a proper case, cannot be de-
clined, and must be discharged In accordance
with the deliberate judgment of the tribunal
in which the validity of the enactment is dl
rectly drawn in ¢uestion.

“The confention of the complainant is:

First. That the law in question, in impos-
ing a tax on the income or rents of real es-
tate, imposes a tax upon the real estate it-
self; and in imposing a tax on the interest
or other income of bonds or other personal
property, held for the purposes of income or
ordinarily yielding income, imposes a tax up-
on the personal estate itself; that such tax
{s a direct tax, and void because imposed
without regard to the rule of apportionment;
and that by reason thereof the whole law is
invalidated.

Second. That the law is invalid, because
imposing indirect taxes in vioclation of the
constitutional requirement of uniformity,
and therein also in violation of the implied
limitation upon taxation that all tax laws
must apply equally, impartially,and uniform-
ly to all similarly situated. Under the sec-
ond head, it is contended that the rule of uni-
formity is viclated, in that the law taxes the
income of certain corporations, companies,
and associations, no matter how created or
organized, at a higher rate than the incomes
of individuals or partnerships derived from
precisely similar property or business; in
that it exempts from the operation of the act
and from the burden of taxation numerous
corporaticns, companies, and associations hav-
Ing similar property and carrying on similar
business to those expiessiy taxed; in that it
denies to individuals deriving their income
from shares in certain corporations, compa-
nics, and associations the benefit of the ex-
emption of $4,000 granted to other persons

Bss
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Interested {n similar property and business;
in the exemption of $4,000; in the exemption
of bullding and loan associations, savings
banks, mutual life, fire, marine, and accident
fnsurance companies, existing solely for the
pecuniary profit of their members,—these and
other exemptions being alleged to be purely
arbitrary and capricious, justified by no pub-
lic purpose, and of such magnitude as to in-
validate the entire enactment; and in other
particulars,

Third. That the law {s Invalld so far as
lmposing a tax upon income received from
state and municipal bonds.

The constitution provides that representa-
tives and direct*taxes shall be apportioned
among the several states according to num-
bers, and that no direct tax shall be laid ex-
cept according to the enumeration provided
for; and also that all duties, imposts, and ex-
cises shall be uniform throughout the Unit-
ed States.

The men who framed and adopted that in-
strument had just emerged from the struggle
for indeperdence whose rallying cry had been
that “taxation and representation go togeth-
er.” -

The mother country had taught the col-
onists, in the contests waged to establish that
taxes could not be imposed by the sovereign
except as they were granted by the repre-
sentatives of the realm, that self-taxation con-
stituted the main security against oppression.
AS Burke declared, in his speech on concilia-
tion with America, the defenders of the ex-
cellence of the English constitution “teok in-
finite pains to inculcate, as a fundamental
principle, that, in all monarchies, the people
must, in effect, themselves, mediately or im-
mediately, possess the power of granting
their own money, or no shadow of liberty
could subsist.” The principle was that the
consent of those who were expected to pay it
was essential to the validity of any tax.

The states were about, for all national pur-

poses embraced in the constitution, to become -

one, united under the same sovereign author-
fty, and governed-by the same laws. But as
they still retained their jurisdiction over all
persons and things within their territorial
limits, except where surrendered to the gen-
eral government or restrained by the constitu-
tion, they were careful to see to it that taxa-
tion and representation should go together, so
that thesovereigntyreserved should not be im-
paired, and that when congress, and especial-
ly the house of representatives, where it was
specifically provided that all revenue bills
must originate, voted a tax upon preperty,
it should be with the consciousness, and under
the responsibility, that in so doing the tax so
voted would proportionately fall upon the im-
mediate constituents of those who imposed it

More than this, by the constitution the
states not only gave to the nation the concur-
rent power to tax persons and®property di-
rectly, but they surrendered their own power
to levy taxes vun imports and to reguliie com-
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merce. All the 13 were seaboard states, but
they varied in maritime importance, and differ.
ences existed between them in population, in
wealth, in the character of property and of
business Interests. Moreover, they looked for-
ward to the coming of new states from the
great West into the vast empire of their an-
ticipations. So when the wealthier states as
between themselves and their less favored as-
sociates, and all as between themselves and
those who were to come, gave up for the com-
mon good the great sources of revenue de-
rived through commerce, they did so in re-
liance on the protection afforded by restric-
tions on the grant of power.

Thus, In the matter of taxation, the consti-
tution recognizes the two great classes of di-
rect and Indirect taxes, and lays down two
rules by which their imposition must be gov-
erned, namely, the rule of apportionment as
to direct taxes, and the rule of uniformity as
to duties, imposts, and excises.

The rule of uniformity was not prescribed
to the exercise of the power granted by the
first paragraph of section 8 to lay and col-
lect taxes, because the rule of apportionment
as to taxes had already been laid down in the
third paragraph of the second section.

And this view was expressed by Mr. Chief
Justice Chase in The License Tax Cases,
5 Wall. 462, 471, when he said: “It is true that
the power of congress to tax is a very exten-
sive power. It is glven in the constitution,
with only one exception and only two quall-
fications. Congress ecannot tax exports, and
it must impose direct taxes by the rule of ap-
portionment, and indirect taxes by the rule
of uniformity. Thus limited, and thus only,
it reaches every subject, and may be exer-
cised at discretion.”

And although there have been, from time to
time, intimations that there might be some
tax which was not a direct tax, nor included
under the words ‘“‘duties, imports, and ex-
cises,” such a tax, for more than 100 years of
national existence, has as yet remained un-
discovered, notwithstanding the stress of par-
ticular circumstances has invited thorough in-
vestigation into sources of revenue.

*The first question to be considered i{s wheth-
er a tax on the rents or income of real estate
ifs a direct tax within the meaning of the
constitution. Ordiparily, all taxes paid pri-
marily by persons who can shift the burden
upon some one else, or who are under no legal
compulsion to pay them, are considered indi-
rect taxes; but a tax upon property holders
in respect of their estates, whether real or
personal, or of the income yielded by such es-
tates, and the payment of which cannot be
avoided, are direct taxes. Nevertheless, it
niay be admitted that, although this definition
of direct taxes is prima facie correct, and to
be applied in the consideration of the question
before us, yet the constitution may bear
a different meaning, and that such different
meaning must be recognized. But in arriving
at any conclusion upon this point we are as
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berty to refer to the historical clrcumstan-
ces attending the framing and adoption of the
constitution, as well as the entire frame and
scheine of the instrument, and the conse-
quences naturally attendant upon the one con-
struction or the other.

We inquire, therefore, what, at the time
the constitution was framed and adopted,
were recognized as direct taxes? What did
those who framed and adopted it understand
the terms to designate and include?

Ve must remember that the 55 members of

the constitutionpal conventiorn were men of
great sagacity, fully conversant with govern-
menta} problems, deeply conscious of the na-
ture of their task, and profoundly convinced
that they were laying the foundations of a
vast future empire. “To many in the as-
sembly the work of the great French magis-
trate on the ‘Spirit of Laws,” of which Wash-
ington with his own band had copied an ab-
stract by Madison, was the favorite manual.
Some of them had made an analysis of all
federal governments in ancient and modern
times, and a few were well versed in the
best English, Swiss, and Dutch writers on
government. They had immediately before
them the example of Great Britain, and they
had a still better school of political wisdom
in the republican constitutions of their sev-
eral states, which many of them had assisted
- to frame.” 2 Bancr. Hist. Const. 9.
2 The FFederalist demonstrates the value at-
+ tached by Hamilton,«Madison, and Jay to
historical experience, and shows that they
had made a careful study of many forms of
government. Many of the framers were par-
ticularly versed in the literature of the pe-
riod,—Franklin, Wilson, and Hamilton for ex-
ample. Turgot had published in 1764 his
work on taxation, and in 1766 his essay on
“The Formation and Distribution of Wealth,”
while Adam Smith’s “Wealth of Nations”
was published in 1776. Franklin, In 1766,
bad said, upon his examination before the
house of commons, that: *“An external tax
is a duty laid on commodities imported; that
duty is added to the first cost and other
charges on the commodity, and, when it is
offered to sale, makes a part of the price.
If the people do not like it at that price, they
refuse it. They are not obliged to pay it
But an internal tax is forced from the people
without their consent, if not laid by their
own representatives. The stamp act says we
shall have no commerce, make no exchange
of property with each other, neither purchase
nor grant, nor recover debts; we shall nel-
ther marry nor make our wills.—unless we
pay such and such sums; and thus it is in-
tended to extort owr money from us, or ruin
us by the consequences of refusing to pay.”
16 Parl. Hist. 144.

They were, of course, familiar with the
modes of taxation pursted in the several
states. From the report of Oliver Walcott.
when secretary of the treasury. on direct
taxes, to the house of representatives, De-

681

cember 14, 1796,—his most important stats
paper (Am., St. P. 1 Finance, 431),—and the
various state laws then existing, it appears
that prior to the adoption of the constitu-
tion nearly all the states imposed a poll tax,
taxes on land, on cattle of all kinds, and
various kinds of personal property, and that,
in addition, Massachusetts, Connecticut, Penn-
sylvania, Delaware, New Jersey, Virginia,
and South Carolina assessed thelr citizens
upon their profits from professions, trades,
and employments.

Congress, under the articles of confedera-
tion, bad no actual operative power of taxa-
tion. It could call upon the states for thelir
respective contributions or quotas as pre-
viously determined on; but, in case of the
failure or omission of the states to furnpish
such contribution, there were no means ofi

*compulsion, as congress bad no power what-«

ever to lay any tax upon individuals. This
imperatively demanded a remedy; but the
opposition to granting the power of direct
taxation in addition to the substantially ex-
clusive power of laying imposts and dutles
was so strong that it required the conven-
tion, in securing effective powers of taxation
to the federal government, to use the utmost
care and skill to so harmonize conflicting
interests that the ratification of the instru-
ment could be obtained.

The situation and the resunlt are thus de-
scribed by Mr. Chief Justice Chase In Lane
Co. v. Oregon, 7 Wall. 71, 76: ‘“The people
of the United States constitute one nation,
under one government; '‘and this government,
within the scope of the powers with which
it is invested, is supreme. On the other
hand, the people of each state compose a
state, having its own government, and en-
dowed with all the functions essentlal te
separate and independent existence. The
states disunited might continue to exist.
Without the states fn union, there could be
noe such political body as the United States.
Both the states and the United States ex-
isted before the constitution. The people,
through that instrument, established a more
perfect union by substituting a national gov-
ernment, acting, with ample power, directly
upon the citizens, instead of the confederate
government, which acted with powers, great.
ly restricted, only upon the states. But in
many articles of the constitution the neces-
sury existence of the states, and, within their
proper spheres, the independent authority of
the states, s distinctly recongnized. To them
nearly the whole charge of interior regula-
tion is committed or left; to them and to
the people all powers not expressly delegated
to the national government are reserved. The
general condition was well stated by . Mr.
Madison in the Federalist, thus: ‘The fed-
eral and state governments are in fact but
different agents and trustees of the people,
constituted with different powers, and des-
iznated for different purposes.” Now. to tha
existence of the states, themselves necessary
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i ) the exlstence of the United States, the
S power of taxation is indispensable. It Is an

*562

essential function of*government. It was ex-
ercised by the colonies; and when the col-
onies became states, both before and after
the formation of the confederation, it was
exercised by the new governments. Under
the articles of confederation the government
of the United States was limited in the ex-
ercise of this power to requisitions upon the
states, while the whole power of direct and
indirect taxation of persons and property,
whether by taxes on polls, or duties on im-
ports, or duties on internal production, man-
ufacture, or use, was acknowledged to belong
exclusively to the states, without any other
limitation than that of noninterference with
certain treaties made by congress. The con-
atitution, it is true, greatly changed this
condition of things. It gave the power to
tax, both directly and indirectly, to the na-
tional government, and, subject to the one
prohibition of any tax upon exports and to
the conditions of uniformity in respect to In-
direct, and of proportion in respect to direct,
taxes, the power was given without any ex-
press reservation. On the other hand, no
power to tax exports, or imports except for
a single purpose and to an insignificant ex-
tent, or to lay any duty on tonnage, was per-
mitted to the states. In respect, however, to
property, business, and persons, within their
respective limits, their power of taxation re-
mainéd and remains entire. It is, Indeed, a
concurrent power,- and in the case of a tax
on the same subject by beth governments
the claim of the United States, as the su-
preme atuthority, must be preferred; but
with this qualification'it is absolute. The ex-
tent to which it shall be exercised, the sub-
Jects upon which it shall be exercised, and
the mode in which it shall be exercised, are
all equally within the discretion of 'the leg-
islatures to which the states cominit the ex-
ercise of the power. That discretion is re-
strained only by the will of the people ex-
pressed In the state constitutions or through
elections, and by the condition that it must
not be so used as to burden or embarrass
the operations of the national government,
There is nothing' in the censtitution which
contemplates or authorizes any direct abridg-
ment of this power by national legislation.
To the extent just indicated it is as com-
plete in the states as the like*power, within
the limits of the constitution, is complete in
congress,”

On May 29, 1787, Charles Pinckoey pre-
gented his draft of & proposed constitution,
wlich provided -that the proportion of direct
taxes should be regulated by the whole num-
ber of inhabitants of every description, taken
in the manner prescribed by the legislature,
and that no tax should be paid on articles
exported from the United States. 1 Eiliot,
Deb. 147, 148.

Mr. Randolph’s plan declared ‘“that the
right of suffrage, in the mnational legislature,
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‘ought to be proportioned to the quotas of

contribution, or to the number of free In-
habitants, as the one or the other may seem
best, In different cases.” 1 Elliot, Deb. 143.

On June 15, Mr. Paterson submitted several
resolutions, among which was one proposing
that the United States in congress should be
authorized to make requisitions in propor-
tion to the whole number of white and other
free citizens and inhabitants, including those
bound to servitude for a term of years, and
three-fifths of all other persons, except In-
dians not taxed. 1 Elliot, Deb. 175, 176.

On the 9th of July, the proposition that the
legislature be authorized to regulate the num-
ber of representatives according to wealth
and inhabitants was approved, and on the
11th it was voted that, “in order to ascertain
the alterations that may happen in the popu-
lation and wealth of the several states, a
census shall be taken,” although the resolu-
tion of which this formed a part was de-
feated. 5 Elliot, Deb. 288, 203; 1 Elliot, Deb.
200.

On July 12th, Gov. Morris moved to adad to
the clause empowering the legislature to vary
the representation according to the amount
of wealth and number of the inhabitants a
proviso that taxation should be in proportion
to representation, and, admitting that some
objections lay against his proposition, which
would be removed by limiting it to direct
taxation, since “with regard to indirect taxes
on exports and imports, and on consumption,
the rule would be inapplicable,” varied his
motion by inserting the word “direct,” where-
upon it passed as follows: “Provided, al-g
ways, that direct taxation*ought to be pro-+«
portioned to representation.” 5 Elliott, Deb.
302. '

Amendments were proposed by - Mr. Ells-
worth and Mr. Wilson to the effect that the
rule of contribution by direct taxation should
be according to the number of white inhabit-
ants and three-fifths of every other descrip-
tion, and that, in order to ascertain the altera-
tions in the direct taxation which might be
required from time to time, a census should
be taken. The word “wealth” was struck
out of the clause on motion of Mr. Randolph;
and the whoie proposition, proportidnate
representation to direct taxation, and both
to the white and three-fifths of the colored in-
habitants, and requiring a census, was
adopted.

In the course of the dehates, and after the
motion of Mr. Ellsworth that the first census
be taken in three years after the meeting of
coengress had been adopted., Mr. Madison
records: “Mr. King asked what was the pre-
cise meaning of ‘direct taxation.” No one an-
swered.” But Mr. Gerry immediately moved
1o amend by the ipnsertion of the clause that
“from the first meeting of tbe legislature of
the Urited States until a census shall be
taken, all moneys for supplying the public
treasury by direct taxation shall be raised
from- the several states according to the num-
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ber of thefr representatives respectively in
the first branch.” This left for the time the
matter of collection to the states. Mr. Lang-
don objected that this would bear unreason-
ably hard against New Hampshire, and Mr.
Martin said that direct taxation should not
be used but in cases of absolute necessity,
and then the states would be the best judges
of the mode. 5 Elliot, Deb. 451, 453,

Thus was accomplished one of the great
compromises of the constitution, resting onthe
-doctrine that the right of representationought
to be conceded to every community on which
8 tax i3 to be imposed, but crystallizing it in
such form as to allay jealousies in respect of
the future balance of power; to reconcile
conflicting views in respect of the enumera-
tion of slaves; and to remove the objection
that, in adjusting a system of representa-
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‘ way and manner as the legislatures of the
states shall think best.” 1 Eliot, Deb. 322,
And in this South Carolina, New Hamp-
shire, and Rhode Island concurred. Id. 325,
326, 329, 336.

« Luther Martin, in his well known commun{-*
cation to the legislature of Maryland in Janu-
ary, 1788, expressed his views thus: “By the
power to 1ay and collect taxes they may pro-
ceed to direct taxation on every individual,
either by a capitation tax on their heads,
or an assessment on their property. ¢ * *
Many of the members, and myself in the
number, thought that states were much bet-
ter judges of the circumstances of their
citizens, and what sum of money could
be collected from them by direct taxation,
and of the manner in which it could be
raised with the greatest ease and conveni-

ence to their citizens, than the general gov-
ernment could be; and that the general gov~
ernment ought not to have the power of

« tion between the states, regard should be had
& to their relative wealth, since those who were
® to be most heavily*taxed ought to have a

proportionate influence in the government,

The compromise, In embracing the power of
direct taxation, consisted not simply in in-
cluding part of the slaves in the enumera-
tion of population, but in providing that, as
between state and state, such taxation should
be proportioned to representation. The es-
tablishment of the same 1ule for the appor-
tionment of taxes as for regulating the pro-
portion of representatives, observed Mr. Madi-
gon in No. 54 of the Federalist, was by no
means founded on the same principle, for,
a8 to the former, It had reference to the pro-
portion of wealth, and, although in respect of
that It was in ordinary cases a very unfit
measure, it “had too recently obtained the
general sanction of America not to huve
found a ready preference with the conven-
tlon,”” while the opposite interests of the
states, balancing each other, would produce
fmpartiality in enumeration. By prescribing
this rule, Hamilton wrote (Federalist, No.
36) that the door was shut “to partiality or
oppression,” and *the abuse of this power of
taxation to have been provided against with
guarded circumspection’”; and obviously the
operation of direct taxation on every state
tended to prevent resort to that mode of sup-
ply except under pressure of necessity, and to
promote prudence and economy in expendi-
ture.

We repeat that the right of the federal
government to directly assess and collect its
own taxes, at least until after requisitions up-
on the states had been made and failed, was
one of the chief points of conflict; and Mas-
sachusetts, in ratifying, recornmended the
adoption of an amendment in these words:
“That congress do not lay direct taxes but
when the moneys arising from the impost
and excise are insufficient for the public exi-
gencies, nor then until congress shall have
first made a requisition upon the states to as-
sess, levy. and pay their respective propor-
tlons of such wequisition, agreeably to the
census fixed in the said constitution, in such

laying direct taxes in any case but in that
of the delinquency of a state.” 1 Elliot, Deb.
344, 368, 3G9. i

Ellsworth and Sherman wrote the governor
of Connecticut, September 26, 1787, that it
was probable “that the principal branch of
revenue will be duties on imports. What
may be necessary to be raised by direct
taxation is to be apportioned on the several
states, nccording to the number of their in-
habitants; and although eongress may ralse
the money by their own authority, if neces-
sary, yet that authority need not be exer-
cised if each state will furnish its quota.”
1 Elliot, Deb. 492.

And Ellsworth, In the Connecticut conven-
tion, in discussing the power of congress to
lay taxes, pointed out that all sources of
revenue, excepting the impost, still lay open
to the states, and insisted that it was “nec-
essary that the power of the general legis-
lature should extend to all the objects of taxa-
tion, that government should be able to com-
mand all the resources of the country, be-
cause no man can tell what our exigencies
may be. Wars have now become rather wars
of the purse than of the sword. Government
must therefore be able to command the whole
power of the purse. * * * Direct taxation
can go but little way towards ralsing a reve-
nue. To raise money in this way, people
must be provident; they must constantly be
laying up money to answer the demands of
the collector. But you cannot make people
thus provident. If you would do anything
to the purpose, you must come {n when they _
are spending, and take a part with them.¢
* * **All nations bave seen the pecessity ¥
and propriety of raising a revenue by indi-
rect taxation, by duties upon articles of
consumption. * ¢ * In England the whole
public revenue s about twelve millions ster-
ling per annum. The land tax amocunts to
about two millions; the window and some
ther taxes, to about two millions more. The

other eight millions are raised upon articles
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of consumption. ® * ® This constitution
defines.the extent of the powers of the gen-
eral -government. If the general legislature
should at any time overieap their limits, the
Judicial department is a constitutional check.
If the United States go beyond their powers,
if they make a law which the constitution
does not authorize, it is void; and the judi-
clal power, the national judges, who, to se-
cure their impartiality, are to be made in-
dependent, will declare it to be void.” 2
Elliot, Deb. 191, 192, 196.

In the convention of Massachusetts by
which the constitution was ratified, the sec-
ond section of article 1 being under consid-
eration, Mr. King sald: “It is a principle of
this constitution that representation and tax-
ation should go hand in hand. * * * By
this rule are representation and taxation to
be apportioned. And it was adopted, because
it was the language of all America. Accord-
Ing to the Confederation, ratified in 1781,
the sums for the general welfare and de-
fense should be apportioned according to the
surveyed lands, and improvements thereon,
in the several states; but that it hath never
been in the power of congress to follow that
rule, the returns from the several states be-
ing so very imperfect.” 2 Eliot, Deb. 36.

Theophilus Parsons observed: “Congress
have only a concurrent right with each state
in laying direct taxes, not an exclusive right;
and the right of each state to direct taxa-
tion is equally as extensive and perfect as the
right of congress.” 2 Elliot, Deb. 93. And
John Adams, Dawes, Sumner, Xing, and
Sedgwick all agreed that a direct tax would
be the last source of revenue resorted to by
congress.

In the New York convention, Chancellor

Livingston pointed out that, when the im-

- Dosts diminished and the expenses of the
L government increased, “they must have re-
* course to direct*taxes; that is, taxes on land
and specific duties.” 2 Elliot, Deb. 341.
And Mr. Jay, In reference to an amendment
that direct taxes should not be imposed until
requisition had been made and proved fruit-
less, argued that the amendment weuld in-
volve great difficulties, and that it onght to
be considered that direct taxes were of two
kinds,—general and specifie. Id. 3380, 3S1.
In Virginia, Mr. John Marshall said: “The
objects of direct taxes are well understood.
They are but few. What are they? Lands,
slaves, stock of all kinds, and a few other
articles of domestic property. * * * 'They
will have the benefit of the knowledge and
experience of the state legislature. They will
see in wnat manner the legislature of Vir-
ginia collects its taxes. * * * Cannot con-
gress regulate the taxes so as to be equal
on all parts of the community? Where is
the absurdity of having thirteen revenues?
Will they clash with or injure each other?
If not, why cannot congress make thirteen
distinct laws, and impose the taxes on the
general objects of taxation in each state,
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so as that all persons of the soclety shall
pay equally, as they ought? 3 Elliot, Deb.
229, 233. At that time, in Virginia, lands
were taxed, and specific taxes assessed on
certain specified objects. These objects wera
stated by Sec. Wolcott to be taxes on lands,
houses in towns, slaves, stud horses, jack-
asses, other horses and mules, billiard tables,
four-wheeled riding carriages, phaetons, stage
wagons, and riding carriages with two wheels:
and it was undoubtedly to these objects that
the future chief justice referred.

Mr. Randolph said: “But in this new con-
stitution there Is a more just and equitable
rule fixed,—a limitation beyond which they
cannot 2o. Representatives and taxes go
hand in hand. According to the one will the
other be regulated. The number of represent-
atives is determined by the number of In-
habitants. They have nothing to do but to
lay taxes accordingly.” 3 Elliot, Deb. 121.

Mr. George Nicholas said: “The proportion
of taxes is fixed by the number of inhabit-
ants, and not regulated by the extent of ter-,
ritory or fertility of soil. * * * Each state3
*will know, from its population, its proportion=
of any general tax. As it was justly observ-
ed by the gentleman over the way [Mr. Ran-
dolph], they cannot possibly exceed that pro-
portion. They are limited and restrained ex-
pressly to it. The state legislatures have no
check of this kind. Their power is uncon-
trolled.” 3 Elliot, Deb. 243, 244.

Mr. Madison remarked that “they will be
limited to fix the proportion of each state,
and they must raise {t in the most convenient
and satisfactory manner to the public.” 3
Elliot, Deb. 255.

From these references—and they might be
extended indefinitely—it is clear that the rule
to govern each of the great classes into which
taxes were divided was prescribed in view of
the commonly accepted distinction between
them and of the taxes directly levied under
the systems of the states; and that the differ-
ence between direct and indirect taxation was
fully appreciated Is supported by the con-
gressional debates after the government was
organized.

In the debates In the house of representa-
tives preceding the passage of the act of con-
gress to lay “duties upon carriages for the
conveyance of persons,” approved Jume 35,
1794 (1 Stat. 373, c. 45). Mr. Sedgwick said
that “a capitation tax, and taxes on land and
on property and income generally, were direct
charges, as well in the immediate as ultimate
sources of contribution. He had considered
those, and those only, as direct taxes in their
operation and effects. On the other hand, a
tax imposed on a specific article of personal
property. and particularly of objects of lux-
ury, as in the case under consideration, he
had uvever supposed had been considered a
direct tax, within the meaning of the constitu-
tion.”

Mr. Dexter observed that his colleague **had
stated the meaning of direct taxes to be a




POLLOCK o. FARMERS' LOAN & TRUST CO. ‘885

capltation tax, or a general tax on all the
taxable property of the citizens; and that a
gentleman from Virginia [Mr. Nicholas]
thought the meaning was that all taxes are
direct which are paid by the citizen without
being recompensed by the consumer; but

o that, where the tax was only advanced and

g repaid by the consumer, the tax was indirect.

« He thought that both opinions were just,»and
not inconsistent, though the gentlemen had
differed about them. He thought that a gen-
eral tax on all taxable property was a direct
tax, because it was paild without being
recompensed by the consumer.” Ann. 3d
Cong. 644, 646.

At a subsequent day of the debate, Mr.
Idadison objected to the tax on carriages as
“an unconstitutional tax'; but Fisher Ames
declared that he had satisfied himself that it
was not a direct tax, as ‘“the duty falls not
on the possession, but on the use.” Ann. 730.

Mr. Madisen wrote to Jefferson on May 11,
1794: “And the tax on carriages succeeded,
in splte of the constitution, by a majority of
twenty, the advocates for the principle being
re-enforced by the adversaries to luxuries.”
“Some of the motives which they decoyed to
their support ought to premonish them of the
danger. By breaking down the Dlarriers of
the constitution, and giving sanction to the
Idea of sumptuary regulations, wealth may
find a precarious defense in the shield of jus-
tice. If luxury, as such, is to be taxed, the
greatest of all luxuries, says Pailne, 1s a great
estate. Even on the present occasien, it has
beer tound prudent to yield to a tax on trans-
fers of stock in the funds and in the banks.”
2 Mad. Writings, 14.

But Albert Gallatin, ir his Sketch of the
Finances of the United States, published in
November, 179€, sald: “The most generally
received opinion. however, is tnat. by direct
taxes In the constitution, tliose are meant
whick are ralsed on the capital or revenue of
the people; by indirect, such as are raised on
their expense. As that opinion is in itself
rational, and conformable to the decision
which has taken place on the subject of the
carriage tax, and as it appears important, for
the sake of preventing future controversies,
whick may be not more fatal to the revenue
than tn the tranquillity of the Union. that a
fixeC interpretation should be generally adopt-
ed, it will not be improper to corroborate it
by quoting the author from whom the idea
seents to have been borrowed.” He then
quotes from Smith’s Wealth of Natlons, and
coutinues: ‘““The remarkable coincidence of

o the clause of the constitution with this pas-
sage in using the word ‘capitation’ as a gen-
eric’expression, including the different species
of gdirect taxes,—an acceptation of the word
peculiar, it is believed, to Dr. Smith,—leaves
Mittle doubt that the framers of the one had
the other in view at the tiine, and that they,
as well as he. by direct taxes, meant those
paid directly from the falling immediately on
the revenune; and by indirect, those which are

paid indirectly out of the revenue by falling
immediately upon the expense.” 3 Gall
‘Writings (Adams’ Ed.) 74, 75.

The act provided in Its first sectlon ‘“‘that
there shall be levied, collected, and paid upon
all carriages for the conveyance of persons,
which shall be kept by or for any person for
his or her own use, or to be let out to hire or
for the conveyance of passengers, the several
duties and rates following”; and then follow-
ed a fixed yearly rate on every coach, chariot,
phaeton, and coachee, every four-wheel and
every two-wheel top carriage, and upon every
other two-wheel carriage varying according
to the vehicle.

In Hylton v. U, 8. (decided in March, 1796)
3 Dall. 171, this court held the act to be con-
stitutlonal, because not laying a direct tax.
Chief Justice Ellsworth and Mr. Justice Cusb-
ing took no part in tne decision, and Mr. Jus-
tice Wilson gave no reasons.

Mr. Justice Chase said that he was inclined
to think (but of this he did not “give a judi-
cial opinion”) that ‘“the direct taxes contem-
plated by the constitution are only two, to
wit, a capitation or poll tax, simply, without
regard to property, profession, or any other
circumstance, and a tax on land”; and that
he doubted *whether a tax, by a general as-*
sessmment of personal property, within the
United States, is included within the term
‘direct tax.’” But he thought that *“an an-
nual tax on carriages for the conveyance of
persons may be considered as within the pow-
er granted to congress to lay duties. The
term ‘duty’ is the most comprelensive next to
the generical term ‘tax’; and practically
in Great Britain (whence we take our general
ideas of taxes, duties, imposts, excises, cus-
toms, ete.), embraces taxes on stamps, tolls for
passage, etc., and is not confined to taxes on .
importation only. It seems to me that a tax P
on expense is an Indirect*tax; and I think*
an annual tax on a carriage for the convey-
ance of persons is of that kind, because a
carriage is a consumable commodity, and
such annual tax on it is on the expense of the
owner.”

Mr. Justice Paterson said that “the con-
stitntion declares that a capitation tax {s
a direct tax; and, both in theory and practice,
a tax on land is deemed to be a direct tax.
¢ * It 18 not necessary to determine
whether a tax on the product of land be a
direct or indirect tax. Perhaps, the imme-
diate product of land, in its original and
crude state, ought to be couasidered as the
land itself; it makes part of it; or else the pro-
vision made against taxing exports would be
easily eluded. Land, independently of its
produce, is of no value. * * * Whether di-
rect taxes, in the sense of the constitution,
comprehend any other tax than a capitation
tax, and taxes on land, is a questionable point.
¢ & & But as it is not before the court, it
would be improper to give any declsive opin-
fon upon it.”” And he concluded: *“All taxes
on expenses or consumption are indirect taxes
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A tax on carriages 1§ of this kind, and, of
eourse, is not a direct tax.” 'This conclusion
he fortified by reading extracts from Adam
Smith on the taxation of consumable commod-
ities. :

Mr. Justice Iredell said: “There is no ne-
cessity or propriety in determining what is
or Is not a direct or indirect tax in all cases.
Some difficulties may occur which we do not
at present foresee. Perhaps a direct tax, in
the. sense of the constitution, can mean noth-
ing but a tax on something Inseparably an-
nexed to the so0ll; something capahle of appor-
tionment under all such circumstances. A land
or a poll tax may be considered of this de-
scription. * * * In regard to other articles,
there may possibly be considerable doubt. 1t
is sufiicient, on the present occasion, for the
cowrt to be satisfied that this is not a direct
tax contemplated by the constitution, In order
to affirm the present judgment.”

It will be perceived that each of the justices,
while suggesting doubt whether anything but
a capitation or a land tax was a direct tax

slaves,” according to the valuations and enu-
merations to be made pursuant to the act of
July 9, 1798, entitled “An act to provide for
the valuation of lands and dwelling houses
and the enumeration of slaves within the
United States.” 1 Stat. 597, e¢. 75; Id. 580,
c. 70. Under these acts, every dwelling house
was assessed according to a prescribed value,
and the sum of 50 cents upon every slave
enumerated, and the residue of the sum ap-
portioned was directed to be assessed upon e
the lands within each state according to thef;
valuation*made pursuant to the prior act, and *
at such rate per centum as would be suffi-
cient to produce said remnainder. By the act
of August 2, 1813, a direct tax of three mil-
lions of dollars was laid and apportioned to
the states respectively, and reference had to
the prior act of July 22, 1813, which provided
that, whenever a direct tax should be laid by
the authority of the United States, the same
should be assessed and laid “on the value of
all lands, lots of ground with their improve-
ments, dwelling houses, and slaves, which

o Within the meaning of the constitution, dis- | several articles subject to taxation shall be
5 tinctly avoided expressing an opinion upon | enumerated and valued by the respective as-
* that guestion or+laying down a comprehen- | sessors at the rate each of them is worth in

sive definition, but confined his opinion to the
case before the court.

The general line of observation was obvl-
ously influenced by Mr. Hamilton’s brief for
the government, in which he said: “The fol-
lowing are presumed to be the only direct
taxes: Capitation or poll taxes, taxes on
lands and buildings, general asscssments,
whether on the whole property of individuals,
or on.their whole real or personal estate. Al
else must, of necessity, be considered as indi-
rect taxes.” 7 Hamilton’s Works (Lodge’s
Ed.) 332, '

Mr. Hamilton also argued: *If the mean-
ing of the word ‘excise’ is to be sought in a
British statute, it will be found to include the
duty on carriages, which is there considered

as an ‘excise.’ * * * Apn argument results

from this, though not perhaps a conclusive
one, yet, where so important a distinction in
the constitution is to be realized, it is fair to
seek the meaning of terms in the statutory
language of that country from which our
jurisprudence is derived.” 7 Hamilton's
Works (Lodge's Ed.) 333.

If the question had related toan income tax,
the reference would bave been fatal, as such
taxes have been always classed by the law of
Great Britain as direct taxes.

The above act was to be enforced for two
years, but before it expired was repealed, as
was the similar act of May 28, 1796, c¢. 37,
which expired August 31, 1801 (1 Stat. 478,
482),

By the act of July 14, 1798, when a war
with France was supposed to be impending,
a direct tax of two millions of dollars was
apportioned to tbe states respectively, in the
manner prescribed, which tax was to be col-
lected by officers of the United States, and
assessed upon “dwelling houses, lands, and

money.” 3 Stat. 53, ¢. 37; Id. 22, ¢. 16. The
act of January 9, 1815, 1aid a direct tax of
six millions of dollars, which was appor-
tioned, assessed, and laid as in the prior act
on all lands, lots of grounds with their Im-
provements, dwelling houses, and slaves.
These acts are attributable to the war of 1812.

The act of August 6, 1861 (12 Stat. 294, ¢
45), imposed a tax of twenty millions of dol-
lars, which was apportioned and to be levied
wholly on real estate, and also levied taxes
on incomes, whether derived from property
or profession, trade or vocation (12 Stat. 309).
And this was followed by the acts of July 1,
1862 (12 Stat. 473, c¢. 119); March 3, 1863 (12
Stat. 718, 723, ¢. 74); June 30, 1864 (13 Stat.
281, ¢, 173); March 3, 1835 (13 Stat. 479, c.
78); March 10, 1856 (14 Stat. 4, ¢. 15); July
13, 1866 .(14 Stat. 137, ¢. 184); March 2 1867
(14 Stat. 477, ¢. 169); and July 14, 1870 (16
Stat. 256G, e. 255). The differences between
the latter acts and that of August 15, 1894, call
for no remark in this connection. These acts
grew out of thewar of the Rebellion, and were,
to use the language of Mr. Justice Miller,
“part of the system of taxing incomes, earn-
ings, and profits adopted during the late war,
and abhandoned as soon after that war was
ended as it could be done safely.” Railroad
Co. v. Collector, 100 U. S. 595, 598,

FFrom the foregoing it is apparent (1) that
the distinction between direct and indirect
taxation was well understood by the framers
of the constitution and those who adopted it; =
(2) that, under the state systems of taxation,wn
all taxes on*real estate or personal property®
or the rents or income thereof were regard-
cd as direct taxes; (3) that the rules of ap-
portioninent and of uniformity were adopted
in view of that distinction and those systems:
(4) that whether the tax on carriages was di-
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rect or Indirect was disputed, but the tax
was sustalned as a tax on the use and an ex-
cise; (5) that the original expectation was
that the power of direct taxation would be
exercised only in extracrdinary exigencies;
and down to August 15, 1894, this expecta-
tion has been realized. The act of that date
was passed in a time of profound peace, and
if we assume that no special exigency called
for unusual legislation, and that resort to this
mode of taxation is to become an ordinary
and usual means of supply, that fact fur-
nishes an additional reason for circumspec-
tion and care in disposing of the case.

We proceed, then, to examine certain decl-
sions of this court under the acts of 1861 and
following years, in which it is claimed that
this court has heretofore adjudicated that
taxes like those under consideration are not
direct taxes, and subject to the rule of ap-
portionment, and that we are bound to ac-
cept the rulings thus asserted to have been
made as conclusive in the premises. Is this
contention well founded as respects the ques-
tion now under examination? Doubtless the
doctrine of stare decisis Is a salutary one,
and to be adhered to on all proper occasions,
but it only arises in respect of decisions di-
rectly upon the points in issue.

The language of Chief Justice Marshall in

Cohens v. Virginia, 6 Wheat, 264, 309, may
profitably again be quoted: “It is a maxim
not to be disregarded that general expres-
sions, In every opinion, are to be taken in con-
nection with the case in which those expres-
sfons are used. If they go beyond the case,
they may be regpected, but ought not to con-
trol the judgment in a subsequent suit when
the very point is presented for decision, "The
reason of the maxim is obvious. The question
actually before the court is investigated with
care, and considered in its full extent. Other
principles which may serve to illustrate it
are considered in their relation to the case
decided, but their possible bearing on all
other cases is seldom completely investigat-
ed-"
*So In Carroll v. Carroll’'s Lessee, 16 How.
275, 286, where a statute of the state of
Maryland came under review, Mr. Justice
Curtis said: *“If the construction put by the
court of a state upon one of its statutes was
not a matter in judgment, if it might have
been decided either way without affecting
any right brought Into question, then, ac-
cording to the principles of the common law,
an opinion on such a question is not a decl-
sfon. To make it so, there must have been
an application of the Judicial mird to the
precise question necessary to be determined
to fix the rights of the parties, and decide to
whom the property in contestation belongs.
And therefore this court, and other courts or-
ganized under the common law, has never
held itself bound by any part of an opininn,
in any case, which was not needful to the as-
certalnment of the right or title in question
between the parties.”

Nor s the language of Mr. Chief Justice
Taney Inapposite, as expressed in The Gen-
esee Chief, 12 How. 443, wherein it was held
that the lakes, and navigable waters con-
necting them, are within the scope of admi-
ralty and maritime jurisdiction as known
and understood in the United States when
the constitution was adopted, and the pre-
ceding case of The Thomas Jefferson, 10
Wheat. 428, was overruled. The chief jus-
tice said: “It was under the influence of
these precedents and this usage that the case
of The Thomas Jefferson, 10 Wheat. 428,
was decided in this court, and the jurisdie-
tion of the courts of admiralty of the United
States declared to be limited to the ebb and
flow of the tide. The Orleans v, Phoebus, 11
Pet. 175, afterwards followed this case,
merely as a point decided. It i1s the deci-
sion in the case of The Thomas Jefferson
which mainly embarrasses the court in the
present inquiry. We are semnsible of the
great weight to which it is entitied. But at
the same time we are convinced that if we
follow it we follow an erroneous decision into
which the court fell, when the great fmpor-
tance of the question as it now presents it-
self could not be foreseen, and the subject
did not therefore receive that deliberate con-
sideration whieh at this time would have
been given to it by the eminent men who,
presided here when that case was decided.g

*For the decision was made in 1825, when the*
commerce on the rivers of the West and on-
the Lakes was in Its {nfancy, and of little
importance, and but little regarded, com-
pared with that of the present day. More-
over, the nature of the questions concerning
the extent of the admiralty Jurisdiction,
which have arisen in this court, were not eal-
culated to call its attention particularly tc
the one we are now considering.”

Manifestly, as this court is clothed with the
power and intrusted with the duty to maln-
tain the fundamental law of the constitution,
the discharge of that duty requires it not to
extend any decision upon a constitutional
question if 1t is convinced that error in prin-
ciple might supervene. )

T.et us examine the cases referred to in the
light of these observations.

In Insurance Co. v. Soule, 7 Wall. 433, the
validity of a tax which was described as
“upon the business of ap insurance compa-
ny,” was sustained on ‘the ground that it twas
“a duty or excise,” and came within the de-
cision in Hylton's Case. The arguments for
the insurance company were elaboerate, and
took a wide range, but the decision rested on
narrow ground, and turned on the distinetion
between an excise duty and a tax strictly
so termed, regarding the formner a charge for
a privilege, or on the transaction of business,
swithout any mnecessary reference to the
amount of property belonging to those on
whoin the charge might fall, although it
might be increased or diminished by the ex-
tent to which the privilege was exercised or
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the business done. This was In accordance

with Society v. Colte, 8 Wall. 594, Provident

Inst. v. Massachusetts, Id. 611, and Hamiiton

Co. v. Massachusetts, Id. 632, in which cases

there was a difference of opinion on the ques-

tion whether the tax under consideration was

& tax on the property, and not upon the fran-

chise or privilege. And see Van Allen v.

Assessors, 3 Wall, 573; Home Ins. Co. v. New

York, 134 U. 8. 594, 10 Sup. Ct. 593; Pull-

man’s Palace Car Co. v. Pennsylvania, 141 U.

S. 18, 11 Sup. Ct. 876.

. In Bank v. Fenno, 8 Wall. 533, a tax was
;:laid on the elrculation of state banks or na-
b tional banks paying out the notes of individ-

uals or state banks, and it was*held that it
might well be classed under the head of du-
ties, and as falling within the same category
as Soule’s Case, 7 Wall 433. It was declared
to be of the same nature as excise taxation
on freight receipts, bills of lading, and pas-
senger tickets Issued by a railroad ecompany.
Referring to the discussions in the convention
which framed the constitution, Mr. Chief Jus-
tice Chase observed that what was said there
“doubtless shows uncertainty as to the true
meaning of the term ‘direct tax, but it indi-
cates also an understanding that direct taxes
were such as may be levied by capitation
and on land and appurtenances, or perhaps
by valuation and sassessment of personal
property upon general lists; for these were
the subjects from which the states at that
time usually raised their principal supplies.”
And in respect of the opinions in Hylton's
Case the chief justice said: “It may further
be taken as established upon the testimony
of Paterson that the words ‘direct taxes,’ us
used in the comstitution, comprehended only
capitation taxes and taxes on land, and per-
haps taxes on personal property by general
valuation and assessment of the various de-
scriptions possessed within the several
states.”

In National Bank v. U. S, 101 U. S. 1, in-
volving the constitutionality of section 3413
of the Revised Statutes, enacting that “ev-
ery national banking association, state bank,
or banker, or association, shall pay a tax of
ten per centum on the amount of notes of
any town, city, or municipal corporation, paid
out by them,” Bank v, Fenno was cited with
approval to the point that congress, having
undertaken to provide a currency for the
whole country, might, to secure the benefit
of it to the people, restrain, by suitable
enactments, the circulation a8 money of any
notes not issued under its authority; and
Mr. Chief Justice Waite, speaking for the
court, sald, ‘“The tax thus laid 1s not on the
obligation, but on Its use in a particular
way.”

Scholey v. Rew, 23 Wall. 331, was the case
of a succession tax., which the court held to
be “plainly an excise tax or duty” ‘‘upon the

o devolutian of the estate, or the right to be-
13 come beneficially entitled to the same or the
* Ipcome thereof In®possession or expectancy.”

It was like the successlon tax of a state,
held constitutional in Mager v. Grima, &
How. 490; and the distinction between the
power of a state and the power of the Unit-
ed States to regulate the succession of prop-
erty was not referred to, and does not ap-
pear to have been in the mind of the court.
The opinion stated that the act of parliament
from which the particular provision under
consideration was borrowed had received
substantially the same construction, and:
cases under that act hold that a succession
duty is not a tax upon income or upon prop-
erty, but on the actual benefit derived by the-
individual, determined as prescribed. In re-
Elwes, 3 Hurl. & N. 719; Attorney General
v. Earl of Sefton, 2 Huri, & C. 362, 3 Hurl..
& C. 1023, and 11 H. L. Cas. 257.

In Railroad Co. v. Collector, 100 U. 8. 595,
the validity of a tax collected of a corpora-
tion upon the interest paid by it upon its bonds.
was held to be “essentiaily an excise on the
business of the class of corporations men-
tioned in the statute.” And Mr. Justice Mil-
ler, in delivering the opinion, said: *As the
sum involved in this suit is small, and the
law under which the tax in question was col-
lected has long since been repealed, the case
is of little consequence as regards any prin-
ciple involved in it as a rule of future ac-

-tion.”

All these cases are distinguishable from
that in hand, and this brings us to consider
that of Springer v. U. 8., 102 U. 8. 586, chief-
ly relied on and urged upon us as decisive.

That was an action of ejectment, brought
on a tax deed issued to the United States on
sale of defendant’s real estate for income
taxes, The defendant contended that the
deed was void, because the tax was a direct
tax, not levied in accordance with the con-
stitution. Unless the tax were wholly in-
valid, the defense failed.

The statement of the case in the report
shows that Springer returned a certain
amount as his net income for the particular
year, but does not give the details of what
bis income, gains, and profits consisted in.

The original record discloses that the in-i»
come was not*derived in any degree froms
real estate, but was in part professional as at-
torney at law, and the rest interest on United
States bonds. It would seem probable that
the court did not feel called upon to advert
to the distinction between the latter and the
former source of income, as the validity of
the tax as to elther would sustain the action.

The opinion thus concludes: *“Qur conclu-
sions are that direct taxes, within the mean-
ing of the constitution, are only capitation
taxes, as expressed in that Instrument, and
taxes on real estate; and that the tax of
which the plaintif In error complains is.
within the category of an excise or duty.”

While this language is bread enough to-
cover the interest as well as the professional
earnings, the case would have been more sig-
niticant as a precedent if the distinction had
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been brought out in the report and comment-
ed on in arriving at judgment, for a tax on
professicnal receipts might be treated as an
excise or duty, and therefore indirect, when
a tax on the income of personalty might be
held to be direct.

Be this as it may, it is conceded in all
these cases, from that of Hylton to that of
Springer, that taxes on land are direct taxes,
and In none of them is it determined that
taxes on rents or income derived from land
are not taxes on land.

We admit that it may not unreasonably be
sald that logically, if taxes on the rents, is-
sues, and profits of real estate are equiva-
lent to taxes on real estate, and are there-
fore direct taxes, taxes on the income of per-
sonal property as such are equivalent to tax-
es on such property, and therefore direct
taxes. But we are considering the rule stare
declsis, and we must decline to hold our-
selves bound to extend the scope of deci-
slons,—none of which discussed the question
whether a tax on the income from personalty
is equivalent to a tax on that personalty, but
all of which beld real estate liable to direct
taxation only,—so as to sustain a tax on the
income of realty on the ground of being an
excise or duty.

As no capitation or other direct tax was to be
laid otherwise than in proportion to the popu-
lation, some other direct tax than a capitation

= tax (and, it wight well enough be argued,

g some other tax of the same kind as a capita-

* tion tax) must be*referred to, and It has al-
ways been considered that a tax upon real
estate eo nomine, or upon its gwners in re-
spect thereof, 'is a direct tax, within the
meaning of the constitution. But is there
any distinctlon between the real estate itself
or its owners in respect of it and the rents
or income of the real estate coming to the
owners a8 the natural and ordinary incident
of their ownership?

If the constitution had provided that con-
gress should not levy any tax upon the real
estate of any citizen of any state, could it
be contended that congress could put an an-
nual tax for five or any other number of
years upon the rent or income of the real es-
tate? And if, as the constitution now reads,
no unapportioned tax can be imposed upon
real estate, can congress without apportion-
ment nevertheless impose taxes upon such
real estate under the guise of an annual tax
upon its rents or income?

As, according to the feudal law, the whole
beneficial Interest in the land consisted in
the right to take the rents and profits, the
general rule has always been, in the lan-
guage of Coke, that "if a man seised of land
in fee by his deed granteth to another the
profits of those lands. to have and to hold to
him and his heirs. and maketh livery secun-
dum formam chartae, the whole land itself
doth pass. For what is the land but the
profits thereof?” Co. Litt, 45. And -that a
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devise of the rents and profits or of the in-
come of lands passes the land itself both at
Jaw and in equity. 1 Jarm. Wills (5th Ed.)
*798, and cases cited.

The requirement of the constitution is that
no direct tax shall be laid otherwise than
by apportionment. The prohibition is not
against direct taxes on land, from which the
implication is sought to be drawn that in-
direct taxes on land would be constitutional.
but it is against all direct taxes; and
it is admitted that a tax on real estate is a
direct tax. Unless, therefore, &8 tax upon
rents or Income issuing out of lands is in-
trinsically so different from a tax on the
land itself that it belongs to a wholly differ-
ent class of taxes, such taxes must be re-
garded as falling within the same category.
as a tax on real estate eo nomine. The name}s
of the tax Is*unimportant. The real ques-*
tion is, is there any basis upon which to rest
the contention that real estate belongs to
one of the two great classes of taxes, and
the rent or income which is the incident of
Its ownership belongs to the other? We are
unable to perceive any ground for the alleged
distinction. An annual tax upon the annual
value or annual! user of real estate appears
to us the same in substance as an annual
tax on the real estate, which would be paid
out of the rent or income. This latw taxes
the Income received from land and the
growth or produce of the land. Mr. Justice
Paterson observed in Hylton’'s Case, “land.
independently of its produce, is of no value,”
and certainly had no thought that direct
taxes were confined to unproductive land.

If it be true that by varying the form the
substance may be changed, it is not easy to
see that anything would remain of the limita-
tions of the constitution, or of the rule of
taxation and representation, so carefully rec-
ognized and guarded In favor of the citi-
zens of each state. But constitutional pro-
visions cannot be thus evaded. It is the sub-
stance, and not the form, which controls, as
has indeed been established Ly repeated de-
cisions of this court. Thus in Brown .
Maryland, 12 Wheat. 419, 444, it was held
that the tax on the occupation of an importer
was the same as a tax on imports, and there-
fore void. And Chief Justice Marshall said:
“It is impossible to conceal from ourselves
that this is varying the form without vary-
ing the substance. It is treating a prohibi-
tion which is general as if it were confined
to a particular mode of doing the forbldden
thing. All must perceive that a tax on the
sale of an article imported only for sale Is a
tax on the article itself.”

In Weston v. City Council, 2 Pet. 449, it
was held that a tax on the income of United
States securities was a tax on the securitles
themselves, and equally inadmissible. The
ordinaace of the civy of Clharleston iovolved
in that case was exceedingly obsriure; but
the opinions of Ar. Justice Thompson aud
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Mr, Justice Johnson, who dissented, make
it clear that the levy was upon the interest
"ot the bonds and not upon the bonds, and
'gthey held that it was an income tax, and
« agssuch sustainable; but the majority of the
court, Chief Justice Marshall delivering the
opinion, overruled that contention.

So In Dobbins v. Commissioners, 16 Pet.
435, it was decided that the Income from an
officlal position could not be taxed if the
office itself was exempt.

In Almy v. Califernia, 24 How. 169, it was
held that a duty on a bill of lading was the
same thing as a duty on the article which
it represented; In Railroad Co v. Jackson,
7 Wall. 262, that a tax upon the Interest
payable on bonds was a tax not upon the
debtor, but upon the security; and in Cook
v. Pennsylvania, 97 U. 8. 566, that a tax
upon the amount of sales of goods made by
an auctioneer was a tax upon the goods sold.

In Philadelphia & S. S. 8. Co. v. Penn-
sylvania, 122 U. 8. 326, 7 Sup. Ct. 1118, and
Leloup v. Port of Mobile, 127 U. 8. 640, 8
Sup. Ct. 1380, it was held that a tax on in-
come recelved from interstate commerce was
a tax upon the commerce itself, and there-
fore unauthorized. And so, although it is
thoroughly settled that where by way of
duties laid on the transportation of the sub-
jects of Interstate commerce, and on the re-
ceipts derived therefrom, or on the occupa-
tion or business of carrying it on, a tax islev-
fed by a state on interstate commerce, such
taxation amounts to a regulation of such
commerce, and cannot be sustained, yet the
property in a state bhelonging to a corpora-
tion, whether foreign or domestic, engaged
fn foreign or domestic commerce, may be
taxed; and when the tax is substantially a
mere tax on property, and pot one imposed
on the privilege of doing interstate com-
merce, the exaction may be sustained. “The
substance, and not the shadow, determines the
validity of the exercise of the power.” Tele-
graph Co. v. Adams, 155 U. 8. 688, 15 Sup.
Ct. 268.

Nothing can be clearer than that what the
constitution intended to guard against was the
exercise by the general government of the
power of directly taxing persons and prop-
erty within apy state through a majority
made up from the other states. It is true
that the effect of requiring direct taxes to be

sapportioned among the states in proportion

®to their population I8 necessarily that the-

* amount of taxes on the Individual®taxpayer
in a state having the taxable subject-matter
to-a -larger extent in proportion to its popu-
lation than another state has, would be less
than in such other state; but this inequality
must be beld to have been contemplated, and
was manifestly designed to operate to re-
strain the exercise of the power of direct
taxation to extraordinary emergencies, and
to prevent an attack upon accumulated prop-
erty by mere force of numbers,
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It 1s not doubted that property ownert
ought to contribute in just measure to the
expenses of the government. As to the states
and their municipalities, this is reached large-
ly through the imposition of direct taxes.
As to the federal government, it is attained
in part through excises and indirect taxes
upon luxuries and consumption generally, to
which direct taxation may be added to the
extent the rule of apportionment allows.
And through one mode or the other the en-
tire wealth of the country, real and personal,
may be made, as it should be, to contribute
to the common defense and general welfare.

But the acceptance of the rule of apportion-
ment was one of the compromises which
made the adoption of the constitution possi-
ble, and secured the creation of that dual
form of government, so elastic and so strong,
which has thus far survived in unabated
vigor. If, by calling a tax indirect when it
Is essentially direct, the rule of protection
could be frittere@ away, one of the great
landmarks defining the boundary between
the nation and the states of which it is com-
posed, would have disappeared, and with it
one of the bulwarks of private rights and
private property.

We are of opinion that the law in ques-
tion, so far as it levies a tax on the rents
or Income of real estate, is in violation of
the constitution, and is invalid.

Another question is directly presented by
the record as to the validity of the tax lev-
fed by the act upon the income derived from
municipal bonds. The averment in the bill
fs that the defendant company owns two
millions of the municipal bonds of the city
of New York, from which it derives an an-
nual income of $60,000, and that the directors
of the company intend to return and pay
the taxes on the income so derived. -«

The constitution contemplates the independ-g
ent exercise by*the nation and the states
severally, of thelr constitutional powers.

As the states cannot tax the powers, the
operations, or the property of the United
States, nor the means which they employ to
carry their powers into execution, so it bhas
been held that the United States have no
power under the constitution to tax either
the instrumentalities or the property of a
state.

A municipal corporation is the representa-
tive of the state, and one of the instrumentali-
ties of the state government. It was long
ago determined that the property and reve-
nues of municipal corporutions are not sub-
jects of federal taxation. Collector v. Day,
11 'Wall. 113; U. S. v. Rallroad Co., 17 Wall.
322, 332. In Collector v. Day It was ad-
judged that congress had no poiwer, even by
an act taxing all incomes, to levy a tax uwpon
the salaries of judicial officers of a state, for
reagons similar to those on which it bad
been held in Dobbing v. Commissioners, 16
Pet. 435, that a state could not tax the sal-
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artes of officers of the United States. Mr.
Justice Nelson, in delivering judgment, sald:
“The general government and the states, al-
though both exist within the same territorial
limits, are separate and distinct sovereignties,
acting separately and independently of each
other, within their respective spheres. The
former, in its appropriate sphere, is supreme;
but the states, within the limits of their pow-
ers not granted, or, in the language of the
tenth amendment, ‘reserved,’ are as inde-
pendent of the genmeral governinent as that
government within its sphere Is independent
of the states.”

This is quoted in Van Brocklin v. Tennes-
see, 117 U. S. 151, 178, 6 Sup. Ct. 670, and the
opinion continues: “Applying the same prin-
ciples, this court in U. S. v. Baltimore & O.
R. Co., 17 Wall. 322, held that a municipal
corporation within a state could not be taxed
by the United States on the dividends or in-
terest of stock or bonds held by it in a rail-
road or canal company, because the munici-
pal corporation was a representative of the
state, created Ly the state to exercise a limit-
ed portion of its powers of government, and
therefore its revenues, like those of the state
itself, were not taxable by the United States.

@The revenues thus adjudged to be exempt

+ from federal=taxation were not themselves
appropriated to any specific public use, nor
derived from property held by the state or by
the municipal corporation for any specific
public use, but were part of the general in-
come Of that corporation, held for the public
use in no other sense than all property and in-
come belonging to it in its municipal char-
acter must be so held. The reasons for ex-
empting all the property and income of a
state, or of a municipal corporation, which is
a political division of the state, from federal
taxation, equally require the exemption of
all the preperty and income of the national
government from state taxation.”

In Marecantile Bank v. City of New York,
121 U. S. 138, 162, 7 Sup. Ct. 826, this court
sald: “Bonds issued by the state of New
York, or under its authority, by its publie
-municipal bodies, are means for carrying on
the work of the government, and are not
taxable, even by the United States, and it Is
not a part of the policy of the government
which issues them to subject them to taxa-
tion for its own purposes.”

The question in Bonaparte v. Tax Court,
104 U. 8. 592, was whether the registered
public debt of one state, exempt from taxa-
tion by that state, or actually taxed there, was
taxable by another state, when owned by a
citizen of the latter, and it was held that
there was no provision of the constitution of
the United States which prohibited such taxa-
tion. The states had not covenanted that this
could not be done, whereas, under the fun-
damental law, as to the power to borrow
money, neither the United States, on the
one hand. nor the states on the other, can in-

terfere with -that power as possessed by each,
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and an essential element of the sovereignty
of each.

The law under consideration provides “that
nothing herein contained shall apply to states,
counties or municipalities.” It is contended
that, although the property or revenues of the
states or their instrumentalities cannot be
taxed, nevertheless the income derived from
state, county, and municipal securities can
be taxed. But we think the same want of
power to tax the pronerty or revenues of the
states or their instrumentalities exists in re-
lation to a tax on the income from their se-
curities, and for the same reason; and thatZ
reason*is given by Chief Justice Marshall, in»
Weston v, City Council, 2 Pet. 49, 468,
where he said: “The right to tax the contract
to any extent, when made, must operate upon
the power to borrow before it is exercised,
and have a sensible influence on the contract.
The extent of this influence depends on the will
of a distinet government. To any extent,
however inconsiderable, it is a burthen on
the operations of government. It may be
carried to an extent which shall arrest them
entirely. ®* * * The tax on government
stock is thought by this court to be a tax on
the contract, a8 tax on the power to borrow
money on the credit of the United States, and
consequently to be repugnant to the consti-
tution.” Applying this language to these
municipal securities, it is obvious that taxa-
tlon on the Interest therefrom would operate
on the power to borrow before it {8 exercised,
and would have a sensible influence on the
contraet, and that the tax in question is a
tax on the power of the states and their In-
strumentalities to borrow money, and con-
sequently repugnant to the constitution.

Upon each of the other questions argued at
the bar, to wit: (1) Whether the vold pro
visions as to rents and income from real es-
tate invalidated the whole act; (2) whether,
as to the income from personal property, as
such, the act is unconstitutional, as laying dl-
rect taxes; (3) whether any part of the tax,
iIf not considered as a direct tax, Is invalid
for want of uniformity on either of the
grouads suggested,—the justices who heard
the argument are equally divided, and there-
fore no opinlon is expressed.

The result is that the decree of the circuit
court Is reversed and the cause remanded,
with directions to enter a decree in favor of
the complainant in respect only of the volun-
tary payment of the tax on the rents and in-
come of the real estate of the defendant com-
pany, and of that which it holds In trust, and
on the income from the municipal bends
owned or so held by it.

Mr. Justice FIELD.

I also desire to'place my opinion on record
upon some of the important questions dis-
cussed in relation to the direct and indirect
taxes proposed by the income tax law of,,
1894. - 2
*Several suits have been instituted im state*
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and federal courts, both at law and in equity,
to test the validity of the provisions of the
law, the determination of which will neces-
sitate careful and extended consideration.

The subject of taxation in the new govern-
ment which was to be established created
great interest in the convention which framed
the constitution, and was the cause of -much
difference of opinion among its members,
and earnest contention between the states.
The great source of weakness of the confed-
eration was its inability to levy taxes of any
kind for the support of its government. To
raise revenue it was obliged to make requisi-
tions upon the states, which were respected
or disregarded at their pleasure. Great em-
barrassments followed the consequent inabil-
{ty to obtain the necessary funds to carry on
the government. One of the principal ob-
jects of the proposed new government was to
obviate this defect of the confederacy. by con-
ferring authority upon the new government,
by which taxes could be directly laid when-
ever desired. Great difficulty in accomplish-
ing this object was found to exist. The states
bordering on the ocean were unwilling to give
up their right to lay duties upon imports,
which were their chief source of revenue.
The other states, on the cother hand, were un-
willing to make any agreement for the levy-
ing of taxes directly upon real and personal
property, the smaller states fearing that they
would be overborne by unequal burdens
forced upon them by the action of the larger
states, In this condition of things, great em-
barrassment was felt by the members of the
convention. It was feared at times that the
effort to form a new government would fail.
But happily a compromise was effected by an
agreement that direct taxes should be laid
by congress by apportioning them among the
states according to thelr representation. In
return for this concession by some of the
states, the other states bordering on naviga-
ble waters consented to relinquish to the new
government the control of duties, imposts, and
excises, and the regulation of commerce, with
l_the condition that the duties, iImposts, and ex-
w cises should be uniform throughout the Unit-
Yed States. So that, on the one*hand, anything
like oppression or undue advantage of any one
state over the others would be prevented by
the apportionment of the direct taxes among
the states according to their representation,
and, on the other hand, anything like oppres-
slon or hardship in the levying of dutles, im-
posts, and excises would be avoided by the
provision that they should be uniform
throughout the United States. This com-
promise was essential to the continued union
and harmony of the states. It protected
every state from being controlled in {ts taxa-
tion by the superior numbers of one or more
other states.

The constitution, accordingly, when com-
pleted, divided the taxes which might be lev-
led under the authority of congress into those
which were direct and those which were indi-
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rect. Direct taxes, In a general and large
sense, may be described as taxes derived im-
mediately from the person, or from real or
personal property, without any recourse there-
from to other sources for reimbursement. In
a more restricted sense, they have soinetimes
been confined to taxes on real property, in-
cluding the rents and income derived there-
from. Such taxes are conceded to be direct
taxes, however taxes on other property are
designated, and they are to be apportioned
among the states of the Unlon according to
their respective numbers. The second sec-
tion of article 1 of the constitution declares
that representatives and direct taxes shall be
thus apportioned. It had been a favorite doc-
trine in England and in the colonies, before
the adoption of the constitution, that taxa-
tion and representation should go together.
The constitution preseribes such apportion-
ment among the several states according to
their respective numbers, to be determined
by adding to the whole number of free per-
sons, including those bound to service for a
term of years, and excluding Indians not
taxed, three-fifths of all other persons. _

Some decisions of this court have qualified
or thrown doubts upon the exact meaning of
the words ‘“direct taxes.” Thus, In Springer
v. U. S, 102 U. S. 586, it was held that a tax
upon gains, profits, and income was an ex-
cise or duty, and not a direct tax, within the®
meaning of the constitution, and®that its {m-«
position was not, therefore, unconstitutional.
And in Insurance Co. v. Soule, 7 Wall. 433,
it was held that an income tax or duty upon
the amounts insured, renewed, or continued
by insurance companies, upon the gross
amounts of premiums received by them and
upon assessments made by them, and upon
dividends and undistributed sums, was not a
direct tax, but a duty or excise.

In the discussions on the subject of direct
taxes in the British parliament, an Income
tax has been generally designated as a direct
tax, differing in that respect from the decl-
sion of this court in Springer v. U. 8. But,
whether the latter can be accepted as correct
or otherwise, 1t does not affect the tax upon
real property and its rents and Income as a
direct tax. Such a tax is, by universal con-
sent, recognized to be a direct tax.

As stated, the rents and income of real
property are included in the designation of
direct taxes, as part of the real property.
Such has been the law in England for cen-
turies, and in this country from the early set-
tlement of the colonies; and it is strange that
any member of the legal profession should
at this day question a doctrine which bas al-
ways been thus accepted by common-law
lawyers. 1t is so declared in approved treat-
fses upon real property and in accepted au-
thorities on particular branches of real estate
law, and has been so announced in decisions
in the English courts and our own courts
without number. Thus, in Washburn on Real
Property, it is said that “‘a devise of the rents
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and profits of land, or the income of lang, is
equivalent to a devise of the land itself, and
‘will be for life or in fee, according to the
limitation expressed in the devise.”” Volume
2, p. 695, § 20.

In Jarman on Wills it is laid down that “a
devise of the rents and profits or of the in-
come of land passes the land itself, both at
law and in equity: a rule, it is said, founded
on the feudal law, according to which the
whole beneficial interest in the land consisted
in the right to take the rents and profits.
And since the act 1 Viet. c. 26, such a devise

ecarries the fee simple; but before that act
%1t carried no more than an estate for life,
* unless words of inheritance were* added.”
Mr. Jarman c¢ites numerous authorities in
support of his statement. South v. Alleine,
1 Salk. 228; Goldin v. Lakeman, 2 Barn. &
Adol. 42; Johnson v. Arnold, 1 Ves. Sr. 171;
‘Baines v. Dixon, 1d. 42; Mannox v. Greener,
L. R. 14 Eq. 456; Blann v. Bell, 2 De Gex,
M. & G. 781. Plenty v. West, 6 C. B. 201.

Colke upon Littleton says: *“If a man seised
-of lands in fee by his deed granteth to an-
other the profits of those lands, to have and
‘to hold to him and his heires, and maketh
livery secundum formam chartae, the whole
land itselfe, doth passe; for what is the land
but the profits thereof?’ Lib. 1, p. 4b, c.
1, § 1.

In Goldin v. Lakeman, Lord Tenterden,
‘Chief Justice of the court of the king’s bench.
to the same effect, said, “It is an established
rule that a devise of the rents and profits
is a devise of the land.” And, in Johnson
v. Arnold, Lord Chancellor Hardwicke reit-
-erated the doctrine that a “devise of the
profits of lands is a devise of the lands them-
selves

The same rule is announced in this country,
—the court of errors of New York, in Pat-
terson v. Ellis, 11 Wend. 259, 298, holding
that the “devise of the interest or of the
rents and profits is a devise of the thing
itself, out of which that interest or those
rents and profits may issue;” and the supreme
court of Massachusetts, in Reed v. Reed, 9
Mass. 372, 374, that “a devise of the income
-of lands is the same, in its effect, as a devise
of the lands.” The same view of the law
was expressed in Anderson v. Greble, 1
Ashm. 136, 138; King, the president of the
-court, stating, “I take it to be a well-settled
rule of law that by a devise of the rent,
profits, and income of land, the land itself
passes.” Similar adjudications might be re-
peated almost indefinitely. One may have the
reports of the English courts e¢xamined for
several centuries without finding a single
decision or even a dictum of their judges
in conflict with them. And what answer
do we receive to these adjudications? Those
rejecting them furnish no proof that the
framers of the coustitution did not follow

- them, as the great body of the people of the
,Zcountry then did. An incident which oc-
-» curred in this court and room 20»years ago

may have become a precedent. To a power-
ful argument then being made by a distin-
guished counsel, on a public question, cne
of the judges exclaimed that there was a
conclusive answer to his position, and that
was that the court was of a different opinion.
Those who decline to recognize the adjudica-
tions cited may likewise consider that they
have a conclusive answer to them in the fact
that they also are of a different opinion. I
do not think so. The law, as expounded for
centuries, cannot be set aside or disregarded
because some of the judges are now of a
different opinion from those who, a century
ago, followed it, in framing our constitution.

Hamilton, speaking on the subject, asks,
“What, in fact, is property but a fiction,
without the beneficial use of it?’ and adds,
“In many cases, indeed, the income or an-
nuity is the property itself.” 3 Hamilton,
Works (Putnam’'s Ed.) p. 34.

It must be conceded that whatever affects
any element that gives an article its value,
In the eye of the law, affects the article
itself.

In Brown v. Maryland, 12 Wheat. 419, it
was held that a tax on the occupation of an
importer is the same as a tax on his imports,
and as such was invalid. It was contended
that the state might tax occupations and that
this was nothing more; but the court said,
by Chief Justice Marshall (page 444): “It is
impossible to conceal from ourselves that this
is varying the form without varying the
substance. It is treating a prohibition which
is general as if it were confined to a partic-
ular mode of doing the forbidden thing. All
must perceive that a tax on the sale of an
article imported only for sale is a tax on
the article itself.”

In Weston v. Council, 2 Pet. 449, it was
held that a tax upon stock Issued for loans
to the United States was a tax upon the loans
themselves, and equally invalid. In Dobbins
v. Commissioner, 16 Pet. 435, it was held
that the salary of an ofticer of the United
States could not be taxed, if the office was
itself exempt. In Almy v. California, 24
How. 169, it was held that a duty on a bill
of lading was the same thing as a duty on
the article transported. In Cook v. Pennsyl-:l
vania, 97 U. 8. 566, it was held that a tax®

5]
upon the amounteof sales of goods made by
an auctioneer was a tax upon the goods sold.
In Philadelphia & S. S. 8. Co. v. Pennsyl-
vania, 122 U. 8. 326, 7 Sup. Ct. 1118, and
Leloup v. Port of Mobile, 127 U. S. 640, 648,
§ Sup. Ct. 1380, it was held that a tax upon
the income received from interstate com-
terce was a tax upon the commerce itself,
and equally unauthorized. The same doctrine
was held in People v. Commissioners of Tax-
es, ete. Y0 N Y. G3; State Freight Tax Case,
15 Wall, 232, 274: Welton v, Missouri. 91 U.
8. 275, 27S; and in Fargoe v. Michigan, 12]
U. 8. 230, 7 Sup. Ct. 837.

The law, so far as it imposes a tax upon
land by taxation of the rents and Income
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thereof, must therefore fall, as it does not
follow the rule of apportionment. The con-
stitution is imperative in Its directions on
this subject, and admits of no departure from
them. :

But the law is not invalid merely in its
disregard of the rule of apportionment of
the direct tax levied. There is another and
an equally cogent objection fo it. In taxing
incomes other than rents and profits of real
estate it disregards the rule of uniformity
which is prescribed in such cases by the con-
stitution. The eighth section of the first art-
icle of the constitution declares that *“the
congress shall have power to lay and collect
taxes, duties, imposts, and excises, to pay
the debts and provide for the common de-
fence and general welfare of the United
States; but all duties, imposts, and excises
shall be uniform throughout the United
States.” Excises are a species of tax con-
sisting generally of duties laid upon the man-
ufacture, sale, or consumption of commodi-
ties within the country, or upon certain call-
ings or occupations, often taking the form
of exactions for licenses to pursue them. The
taxes created by the law under consideration,
as applied to savings banks, insurance com-
panies, whether of fire, life, or marine, to
building or other-associations, or to the con-
duct of any other kind of business, are ex-
cise taxes, and fall within the requirement,
so far as they are laid by congress, that they
must be uniform throughout the . United
States. .

The upiformity thus required is the wuni-
formity throughout the United States of the

nduty; impost, and excise levied; that is, the

& tax levied cannot be one sum upon an arti-

¥ cle at one- place, and a different sum upon
the same article at another place. The duty
received must be the same at all places
throughout the United States, proportioned to
the quantity of the article disposed of, or
the extent of the business done. If, for in-
stance, one kind of wine or grain or produce
has a certain duty laid upon it, proportioned
to its quantity, in New York, it must have
a like duty, proportioned to its quantity, when
importted at Charleston or San Francisco; or
if a tax be laid upon a certain kind of busi-
ness, proportioned to its extent, at one place,
it must be a like tax on the same kind of
business, proportioned to its extent, at an-
other place. In that sense, the duty must
be uniform throughout the United States.

It is contended by the government that the
constitution only requires an uniformity geo-
graphical in its character. That position
would be satisfied if the same duty were laid
in all the states, however variant it might be
in different places of the same state. But it
could not be sustained in the latier case with-
out defeating the equality, which is an essen-
tial element of the uniformity required, so
far as the same is practicable.

In U. 8. v. Singer, 15 \Wall. 111, 121, a tax

was imposed upon a distiller, in- the nature
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of an excise, and the question arose whether
In its imposition upon different distillers the-
uniformity of the tax was preserved, and tha-
court said: “The law is not in our judgment
subject to any constitutional objection. The-
tax imposed upon the distiller is in the na-
ture of an excise, and the only limitation up-
on the power of congress in the imposition of”
taxes of this character is that they shall be-
‘uniform throughout the United States.” The-
tax here is uniform in its operation; that is,
it is assessed equally upon all manufacturers.
of spirits, wherever they are. The law does
not establish one rule for one distiller and a
different rule for another, but the same rule
for all alike.”

In the Head Money Cases, 112 U. 8. 580.
594, 5 Sup. Ct. 247, a tax was imposed upon
the owners of steam vessels for each passen-
ger landed at New York from a foreign port,
and it was objected that the tax was not lev-
ied by any rule of uniformity, but the court,
by Justice Miller, replied: “The tax is uni-&
form when"it operates with the same forces
and effect in every place where the subject
of it is found. The tax in this case, which,
as far as it can be called a tax, is an excise
duty on the business of bringing passengers
from foreign countries into this, by ocean
navigation, is uniform, and operates precise-
ly alike in every port of the United States
where such passengers can be landed.” In
the decision in that case, in the circuit eourt
(18 Fed. 135, 139), Mr. Justice Blatchford, in
addition to pointing out that “the act was
not passed in the exercise of the power of
laying taxes,” but was a regulation of com-
merce, used the following language: ‘“Aside
from this, the tax applies uniformly to all
steam and sail vessels coming to all ports in
the United States, from all foreign ports,
with all alien passengers. The tax being a.
license tax on the business, the rule of uni-
formity is sufficiently observed if the tax
extends to all persons of the class selected
by congress; that is, to all owners of such
vessels. Congress has the exclusive power
of selecting the class. It has regulated that
particular branch of commerce which con-
cerns the bringing of alien passengers,” andr
that taxes shall be levied upon such prop-
erty as shall be prescribed by law. The ob-
ject of this provision was to prevent unjust
discriminations. It prevents property from-
being classified, and taxed as classed, by
different rules. All kinds of property must
be taxed uniformly or be entirely exempt.
The uniformity must be coextensive with
the territory to which the tax applies.

Mr. Justice Miller, in his lectures on the
constitution, 1889-1890 (pages 240, 241), said
of taxes levied by congress: ‘“The tax must
be uniform on the particular article; and it
is uniform, within the meaning of the con-
stitutional requirement, if it is made to bear
the same -percentage over all the United
States. - That is manifestly the meaning of
this word, as used in this clause. The fram-
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ers of the constitution could not have meant
to say that the government, In raising its
revenues, should not be allowed to discrim-
inate between the articles which it should
tax.” In discussing generally the require-
ment of uniformity found In state constitu-
tions, he said: ‘“The difficulties in the way
of this construction have, however, been

& very largely obviated by the meaning of the

£ word s ‘uniform,” which has been adopted,
holding that the uniformity must refer to
articles of the same class; that is, different
articles may be taxed at different amounts,
provided the rate is uniform on the same
class everywhere, with all people, and at all
times.”

One of the learned counsel puts it very
clearly when he says that the correct mean-
ing of the provisions requiring dutles, im-
posts, and excises to be “uniform throughout
the United States” is that the law imposing
them should “have an equal and uniform ap-
plication in every part of the Union.”

If there were any doubt as to the intentiorn
of the states to make the grant of the right
to impose indirect taxes subject to the con-
dition that such taxes shall be in all respects
uniform and impartial, that doubt, as said
by counsel, should be resolved in the interest
of justice, in favor of the taxpayer.”

Exemptions from the operation of a tax
always create inequalities. Those not ex-
einpted must, in the end, bear an additional
burden or pay more than their share. A
law containing arbitrary exemptions can in
no just sense be termed “uniform.” In my
judgment, congress has rightfully no power,
at the expense of others, owning property of
the like character, to sustain private trading
corporations, such as building and loan asso-
ciations, savings banks, and mutual life, fire,
marine, and accident insurance companies,
formed under the Iaws of the various states,
which advance no national purpose or public
interest, and exist solely for the pecuniary
profit of their members.

Where property is exempt from taxation,
the exemption, as has Dbeen justly stated,
must be supported by some consideration
that the public, and not private, interests
will be advanced by it. Private corporations
and private enterprises cannot be aided un-
der the pretense that it is the exercise of the
discretion of the legislature to exempt them.
Association v. Topeka, 20 Wall. 655; Par-
kersburg v. Brown, 106 U, S. 487, 1 Sup. Ct.
442; Barbour v. Board, 82 Ky. 645, 654, 655;
City of Lexington v. McQuillan’s Heirs, 9
Dana, 513, 516, 517; and Sutton’s Heirs v.
City of Louisville, 5 Dana, 28-31.

£ Cooley, in his treatise on Taxation (2d Ed.
¥215), justlyeobserves that “it is difficult to
conceive of a justifiable exemption Iaw which
should select single individuals or corpora-
tions, or single articles of property, and, tak-
ing them out of the class to which they be-
long, make them the subject of capricious
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legislative favor. Such favoritism could
make no pretense to equality; it would lack
the semblance of legitimate tax legislation.”

The income tax law under consideration is
marked by discriminating features which af-
fect the whole law. It discriminates between
those who receive an income of $4,000 and
those who do not. 1t thus vitiates, in my
judgment, by this arbitrary discrimination,
the whole legislation. Hamilton says in one
of his papers (the Continentalist): “The gen-
fus of liberty reprobates everything arbitrary
or discretionary in taxation. It exacts that
every man, by a definite and general rule,
should know what proportion of his property
the state demands; whatever liberty we may
boast of in theory, it cannot exist in fact while
[arbitrary} assessments continue.” 1 Hamil-
ton’s Works (Ed. 1885) 270. The legislation,
in the discrimination it makes, is class legis-
lation. 'Whenever a distinction {s made in
the burdens a law imposes or in the benefits
it confers on any citizens by reason of their
birth, or wealth, or religion, it is class legis-
lation, and leads inevitably to oppression and
abuses, and to general unrest and disturbance
in society, It was hoped and believed that
the great amendments to the constitution
which followed the late Civil War had ren-
dered such legislation impossible for all future
time. But the objectionable legislation re-
appears in the act under consideration. It is
the same in essential character as that of the
English income statute of 1691, which taxed
Protestants at a certain rate, Catholics, as a
class, at double the rate of Protestants, and
Jews at ancther and separate rate. Under
wise and constitutional legislation, every citi-
zen should contribute his proportion, however
small the sum, to the support of the govern-
ment, and it is no kindness to urge any of our
citizens to escape from that obligzation. If he
contributes the smallest mite of his earnings,
to that purpose, he will have a greater regardfb
for the government and more self-respect*for*
himyelf, feeling that, though heis poor in fact,
ke is not a pauper of his government. And it
is to be hoped that, whatever woes and em-
barrassments may betide our people. they may
never lose their manliness and self-respect.
Those qualities preserved, they will ultimately
triumph over all reverses of fortune.

There is nothing in the nature of the corpo-
rations or associations exempted in the pres-
ent act, or in their method of doing business,
which can be c¢laimed to be of a public or
benevolent nature. They differ in no essen-
tial characteristic in their business from “ali
other corporations. comnanies, or associations
doing business for profit io the United States.”
Section 32, Law of 189+4.

A few words as to some of them. the ex-
tent of their capital apd business, and of the
exceptions made to their taxation:

(1) Asto Mutual Savings Banks. Under in-
come tax laws prior to 1870, these institutions
were specifically taxed. Under the new law,
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certain institutions of this class are exempt,
provided the shareholders do not participate
in the protits, and interest and dividends are
only paid to the depositors. No limit is fixed
to the property and income thus exempted,—
it may be $100,000 or $100,000,000. One of
the counsel engaged in this case read to us
during the argument from the report of the
comptroller of the currency, sent by the presi-
dent to congress, December 3, 1804, a state-
ment to the effect that the total number of
mutual savings banks exewnpted were 46, and
the total number of stock savings banks were
378, and showed that they did the same char-
acter of business and tcok in the money of
depositors for the purpose of making it bear
interest, with profit upon it in the same way;
and yet the 0646 are exempt, and the 378 are
taxed. He also showed that the total deposits
in savings banks were $1,748,000,000.

(2) As to Mutual Insurance Corporations.
These companies were taxed under previous
fncome tax laws. They do Dbusiness some-
what differently from other companies; but
they conduct a strictly private business, in
which the public has no interest, and have
been often held not to be benevolent or chari-

& table organizations.

1 +The sole condition for exempting them un-
der the present law is declared to be that they
make loans to or divide their profits among
their members or depositors or policy holders.
Isvery corporation is carried on, bowever, for
the benefit of its members, whether stockhold-
ers, or depositors, or policy holders. If it is
carried on for the benefit of its shareholders,
every dollar of income is taxed; If it is car-
ried on for the benefit of its policy holders or
depositors, who are but another class of share-
holders, it is wholly exempted. In the state
of New York the act exempts the income from
over $1,0060.000,000 of property of these com-
panies. The leading mutual life insurance
company has property exceeding $204,000,000
1m value, the income of which is wholly ex-
empted. The insertion of the exemption is
stated by counse! tohavesaved that institution
fully $200,000 a year over other insurance
companies and associations, having similar
property and carrying on the same business,
simply because such other companles or asso-
ciations divide their profits among their share-
holders {nstead of their policy holders,

(3) As to Building and Loan Associations.
The property of these institutions is exempted
from taxation to the extent of millions. They
are in no sense benevolent or charitable insti-
tutions, and are conducted solely 1or the pe-
cuniary profit of their members. Their assets
exceed the capital stock of the pational banks
of the country. One, in Dayton, Ohio, has
a capital of $10,000,000, and Pennsylvania has
$65,000,000 invested in these associations.
The census report submitted to congress by
the president. May 1, 1894, shows that their
property in the United States amounts to over
$628,000,000. Why should these insututions
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and thelr Immense actumulations of property
be singled out for the special favor of con-
sress, and be freed from their just, equal, andt
proportionate share of taxation, when others
engaged under different names, in similar
business, are subjected to taxation by this
law? The aggregate amount of the saving te
these associations, by reason of their exemp-
tion, ig over $600,000 a year,

If this statementof the exemptions of corpora- 4
tions under the law of congress,taken from the2
carefully prepared briefs of counsel*and froms
reports to congress, will not satisfy parties
interested in this case that the act in question
disregards, in almost every line and provision,.
the rule of uniformity required by the consti--
tution, then *“neither will they be persuaded..
though one rose from the dead.” ‘That there-
should be any question or any doubt on the
subject surpasses my compreliension. Take-
the case of mutual savings banks and stock.
savings banks. They do the same character
of business, and in the same way use the
muney of depositors, loaning it at interest for
profit, yet 646 of them, under the lJaw before
us, are exempt from taxation on their income,
and 378 are taxed upon it. How the tax on
the income of one kind of these banks can be
said to be 1aid upon any principle of uniform-
ity, when the other is exempt from all taxa-
tion, I repeat, surpasses my comprchension.

But there are other considerations against
the law which are equally decisive. They
relate to the uniformity and equality required:
in all taxation, national and state; to the
invalidity of taxation by the United States:
of the income of the bounds and securities.
of the states and of their municipal bodies;.
and the invalidity of the taxation of the-
salaries of the judges of the United States
courts.

As stated by counsel: ‘““There Is no such
thing in the theory of our national govern-
ment as unlimited power of taxation in con-
gress. There are limitations, as he justly ob-.
serves, of its powers arising out of the essen--
tial nature of all free governments; there-
are reservations of individual rights, without:
which society could not exist, and which are-
respected by every government. The right.
of taxation is subject to these limitations.’
Citizens’ Savings Loan Ass'n v. Topeka, 2(.
Wall. 655, and Parkersburg v. Brown, 106
U. 8. 487, 1 Sup. Ct. 442,

The inherent and fundamental nature and
character of a tax is that of a contribution
to the support of the government, levied
upon the principle of egual and uniform ap-
portionment among the persons taxed, and
any other exaction does not come within the
legal definition of a “tax.”

This inherent limitation upon the taxing
power forbids the imposition of tixes which3'
are unequal in their operation upon*similar? .
kinds of property, and necessarily strikes
down the gross and arbitrary distinetions in
the income law as passed by congress. The
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lIaw, a8 we have seen, distinguishes in the
taxation between corporations by exempting
the property of some of them from taxation,
and levying the tax on the property of oth-
ers, when the corporations do not materially
differ from one another in the character of
their business or in the protection required
by the government. Trifling differences in
their modes of business, but not in their
results, are made the ground and occasion of
the greatest possible differencesinthe amount
-of taxes levied upon their incomes, showing
that the action of the legislative power upon
them has been arbitrary and capricious, and
Sometimes merely fanciful.

There was another position taken in this
<ase which is not the least surprising to me
©of the many advanced by the upholders of
the law, and that is that if this court shall
declare that the exemptions and exceptions
from taxation, extended to the various cor-
porations mentioned, fire, life, and marine
insurance companies, and to mutual savings
banks, building, and loan associations, vio-
late the requirement of uniformity, and are
therefore void, the tax as to such corpora-
tions can be enforced, and that the law will

" stand as though the exemptions had never
been inserted. This position does not, in my
Jjudgment, rest upon any solid foundation of
law or principle. The abrogation or repeal
of an unconstitutional or fllegal provision
does not operate to create and give force to
any epactment or part ot an enactment
which congress has not sanctioned and pro-
mulgated. Seeming support of this singular
position is attributed to the decision of this
court in Huntington v. Worthen, 120 U. S.
97, 7 Sup. Ct. 469. But the examination of
that case will show that it does not give the
slightest sanction to such a doctrine. There
the constitution of Arkansas had provided
that all property subject to taxation should
be taxed according to its value, to be ascer-
tained in such manner as the general assem-
bly should direct, making the same equal
and upiform throughout the state, and cer-
tain public property was declared by statute

to be exempt from taxation, which statute
gwas subsequently held to be unconstitutional.

» The court decided that the- unconstitutional
part of the enactment, which was separable
from the remainder, could be omitted and
the remainder enforced; a doctrine undoubt-
edly sound, and which has never, that I am
aware of, been questioned. But that is en-
tirely different from the position here taken,
that exempted things can be taxed by strik-
ing out their exemption.

The law of 18M says there shall be assess-
ed, levied, and collected, “except as herein
otherwise provided,” 2 per centumn of the
amount, ete. If the exceptions are stricken
out, there {8 nothing to be assessed and col-
lected except what congress has otherwise
affirmatively ordered. Nothing less caun bave
the force oflaw. Thiscourtis impotent to pass
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any law on the subject. It has mno leglslative
power. I am unable, therefore, to see how
we can, by declaring an exemption or excep-
tion invalid, thereby give effect to provisions
as though they were never exempied. 'The
court by declaring the exempticns invalid
cannot, by any conceivable ipgenuity, give
operative force as enacting clauses to the
exempting provisions. That result is not
within the power of man.

The law is also invalid in its provislons au-
thorizing the taxation of the bonds and se-
curities of the states and of their municipal
bodies. 1t Is objected that the cases pending
before us do not allege any threatened at-
tempt to tax the bonds or securities of the
state, but only of municipal bodies of the
states. The law applies to both kinds of
bonds and securities, those of the states as
well as those of municipal bodies, and the
law of congress we are examining, being
of a public nature, affecting the whole com-
munity, having been brought before us and
assailed as unconstitutional in some of its
provisions, we are at liberty, and I think it
is our duty, to refer to other unconstitutional
features brought to our notice In examining
the law, though the particular points of their
objection may not have been mentioned by
counsel. These bonds and securities are as
important to the performance of the dutles
of the state as like bonds and securities of
the United States are Important to the per-
formance of their duties, and are as ex-
empt from the taxation of the United States
as the former are exempt from the taxa-3
tion of the states. As stated by Judge*Coo-¥
ley in his work on the Principles of Consti-
tutional Law: “The power to tax, whether
by the United States or by the states, is
to be construed in the light of and limited
by the fact that the states and the Union
are inseparable, and that the constitution
contemplates the perpetual maintenance of
each with all its constitutional powers, un-
embarrassed and unimpaired by any action
of the other. The taxing power of the
federal government does not therefore ex-
tend to the means or agencies through or
by the employment of which the states
perform their essential functions; since, if
these were within its reach, they might be
embarrassed, and perhaps wholly paralyzed,
by the burdens it should impose. ‘That the
power to tax involves the power to destroy;
that the power to destroy may defeat and
render useless the power to create; that
there is a plain repugnance in conferring on
one government a power to control the con-
stitutional measures of another, which
other, in respect to those very measures, is
declared to be supreme over that which
exerts the control,—are propositions not to
be denied.” It is true that taxation does not
necessarily and unavoidably destroy, and
that to carry it to the excess of destruction
would be an abuse not to be anticipated;
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but the very power would take from the
states a portion of their intended liberty of
independent action within the sphere of their
powers, and would constitute to the state a
perpetual danger of cinbarrassment and pos-
sible annihilation. The coustitution contem-
plates no such shackles upon state powers,
and by implication forbids them.”

The internal revenue act of June 30, 1864,
in section 122, provided that railroad and cer-
tain other companies specified, indebted for
money for which bonds had been issued,
upon which interest was stipulated to be
paid, should be subject to pay a tax of 5 per
cent. on the amount of all such interest, to
be paid by the corporations, and by them
deducted from the interest payable to the
holders of such bonds; and the question
arose in U. S, v. Baltimore & O. R. Co,, 17
Wall. 3%2, whether the tax imposed could
be thus collected from the revenues of a city
owning such Dbonds. This court answered
the question as follows: ‘“There is no dispute
about the*general rules of the law applicable
to this subject. The power of taxation by
the federal government upon the subjects
and in the manner prescribed by the act we
are considering is undoubted. There are,
however, certain departments which are ex-
cepted from the general power. The right
of the states to administer their own affairs
through their legislative, executive, and judi-
cial departments, in their own manner,
through their own agencies, is conceded by
the uniform decisions of this court, and by
the practice of the federal government from
its organization. This carries with it an ex-
emption of those agencies and instruments
from the taxing power of the federal govern-
ment. If they may be taxed lightly, they
may be taxed heavily; if justly, oppressive-
ly. Their operation may be impeded and
may be destroyed if any interference is per-
mitted. Hence, the beginning of such taxa-
tion is not allowed on the one side, is not
claimed on the other.”

And, again: “A municipal corporation like
the city of Baltimore is a representative not
only of the state, but it is a portion of its
governmental power. It is one of its crea-
tures, made for a specific purpose, to exer-
cise within a limited sphere the powers of
the state. The state may withdraw these
local powers of government at pleasure, and
may, through its legislature or other ap-
pointed chanrels, govern the local territory
as it governs the state at large. It may en-
large or contract its powers or destroy its
existence. As a portion of the state, in the
exercise of a limited portion of the powers of
the state, its revenues, like those of the
state, are not subject to taxation.”

In Collector v. Day, 11 Wall. 113, 124, the
court, speaking by Mr, Justice Nelson, said:
‘“The general government and the states, al-
though both exist within the same territorial
limits, are separate and distinct sovereign-
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. ties, acting separately and independently of

each other, within their respective spheres.
The former, in its appropriate sphere, is su-
preme; but the states, within the limits of
their powers not granted, or, in the language
of the tenth amendment, ‘reserved,’ are as
independent of the general government as
that government within its sphere is inde—v
pendent of the states.” g
* According to the census reports, the bondss
and securities of the states amount to the
sum of $1,243,268,000, on which the income
or interest exceeds the sum of $G35,000,u00
per annuw, and the annual tax of 2 per
cent. upon this income or interest would be
$1,300,000.

The law of congress is also invalid in that
it authorizes a tax upon the salaries of the
judges of the courts of the United States,
against the declaration of the constitution
that their compensation shall not be dimin-
ished during their continuance in office. The
law declares that a tax of 2 per cent. shall
be assessed, levied, and collected, and paid
annually upon the gains, profits, and income
received in the preceding calendar year by
every citizen of the United States, whether
said gains, profits, or income be derived from
any kind of property, rents, interest, divi-
dends, or salaries, or from any profession,
trade, employment, or vocation carried on
within the United States or elsewhere, or
from any source whatever. The annual sal-
ary of a justice of the supreme court of the
United States is $10,000, and this act levies
a tax of 2 per cent. on $6,000 of this amount,
and imposes a penalty upon those who do
not make the payment or return the amount
for taxation.

The same objection, as presented to a con-
sideration of the objection to the taxation of
the bonds and securities of the states, as not
being specially taken in the cases before us,
is urged here to a consideration of the objec-
tion to the taxation by thie law of the sal-
aries of the judges of the courts of the Unit-
ed States. The answer given to that objec-
tion may be also given to the present one.
The law of congress, being of a public na-
ture, affecting the interests of the whole
community, and attacked for its unconstitu-
tionality in certain particulars, may be con-
sidered with reference to other unconstitu-
tional provisions called to our attention upon
examining the law, though not specifically
noticed in the objections taken in the records
or briefs of counsel that the constitution may
not be violated from the carelessness or over-
sight of counsel in any particular, See
O’Neil v. Yermont, 144 U. 8. 339, 12 Sup. Ct.
693.

Besides, there 1s a duty which this court8
owes to the 100*other United states judges?
who have small salaries, and who, baving
their compensation reduced by the tax, may
be seriously affected by the law.

The constitution of the United States pro-
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51des In the first section of article 3 that “the
Judicial power of the United States shall be
vested in one supreme court, and in such in-
fer.or eourts as the congress may from time
to time ordain and establish. The judges,
-both of the supreme and inferior courts, shall
Lold their oftices during good behavior, and
shall, at stated times, receive for their serv-
ices a compensation, which shall not be
-diminished during their continuznce in of-
fice.”” The act of congress under discussion
imposes, as said, a tax on $6,000 of this com-
Dpensation, and therefore diminishes each
Fear the compensation provided for every
Justice. How a similar law of congress was
regarded 30 years ago may be shown by the
following incident, in which the justices of this
court were assessed at 3 per cent. upon their
salaries. Against this Chief Justice Taney
protested In a letter to Mr. Chase, then secre-
tary of the treasury, appealing to the above
article In the constitution, and adding: “If it
[bis salary] can be diminished to tu.. extent
by the means of a tax, it may, in the same
way, be reduced from time to time, at the
Dpleasure of the legislature.” He explained in
his letter the object of the constitutional in-
‘hibition thus:

“The judiciary is one of the three great de-
Dbartments of the government created and es-
tablished by the constitution. Its duties and
powers are specifically set forth, and are of
4a character that require it to be perfectly in-
dependent of the other departments. And
in order to place it beyond the reach, and
above even the suspicion, of any such in-
Buence, the power to reduce their compensa-
tion is expressly withheld from congress, and
excepted from their powers of legislation.

“Language could not be more plain than
that used in the constitution. It is, more-
over, one of its most important and essential
provisions. For the articles which limit the
powers of the legislative and executive
branches of the government, and those which
provide safeguards for the protection of the

gcitizen in his person and property, would be

o of little value*without a judiciary to uphold
and maintain them which was free from ev-
ery influence, direct or indirect, that might
by possibility, in times of political excite-
ment, warp their judgment.

“Upon these grounds. I regard an act of
congress retaining in the treasury a portion
of the compensation of the judges as uncon-
stitutional and void.”

This letter of Chief Justice Taney was ad-
dressed to Mr. Chase, then. secretary of the
treasury, and afterwards the successor of
Mr. Taney as chief justice. It was dated
February 16, 1863; but as no notice was tak-
en of it, on the 10th of March following, at
the request of the chief justice, the court or-
dered that his letter to the secretary of the
treasury be entered on the records of the
court, and It was so entered. And in the
memoir of the chief justice it is stated that

the letter was, by thig order, preserved “to
testify to future ages that in war, no less
than in peace, Chlef Justice Taney strove to
protect the constitution from violation.”

Subsequently, in 1869, and during the ad-
ministration of President Grant, when Mr.
Boutwell was secretary of the treasury, and
Mr. Hoar, of Massachusetts, was attorney
general, there were in several of the statutes
of the United States, for the assessment and
collection of internal revenue, provisions for
taxing the salaries of all civil officers of the
United States, which included, in their literal
application, the salaries of the president and
of the judges of the United States. The
question arose whether the law which im-
pesed such a tax upon them was constitu-
tional. The opinion of the attorney general
thereon was requested by the secretary of
the treasury. The attorney general, in re
ply, gave an elaborate opinion advising the
secretary of the treasury that no income tay
could be lawfully assessed and collected up-
on the salaries of those officers who were ir
office at the time the statute Imposing the
tax was passed, holding on this subject the
views expressed by Chief Justice Taney.
His opinion is published In volume 13 of the .
Opinions of the Attorney General, at pageo
161. I am informed that it has been*follow
ed ever since without question by the depart
ment supervising or directing the collectior
of the public revenue,

Here I close my opinion. I could not say
less In view of questions of such gravity
that go down to the very foundation of the
government. If the provisions of the consti-
tution can be set aside by an act of congress,
where is the course of usurpation to end?
The present assault upon capital is but the be
ginning. It will be but the stepping-stone to
others, larger and more sweeping, till our
political contests will become a war of the
poor agaiost the rich,—a war constantly grow-
ing in intensity and bitterness. *If the court
sanctions the powerof discriminatingtaxation,
and npullifies the uniformity mandate of the
constitution,” as said by one who has been all
his life 3 student of our institutions, ‘it will
mark the hour when the sure decadence of
our present government will commence.” If
the purely arbitrary limitation of four thou-
sand dollars in the present law can be sus-
tained, none having less than that amount of
income being assessed or taxed for the sup-
port of the government, the limitation of fu-
ture congresses may be fixed at a much lar-
ger sum, at five or ten or twenty thousand
dollars, parties possessinz an income of that
amount alone beinz bound to bear the bur-
dens of government; or the limitation may
be designated at such an amount as a board’
of “walking delegates” may deem necessary.
There i8 no safety in allowing the limitation
to be adjusted except in strict compliance
with the mandates of the constitution, which
require its taxation, if imposed by direct tax-
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es, to be apportioned among the states ac-
cording to their representation, and, if im-
posed by Indirect taxes, to be uniform in
operation and, so far as practicable, ip pro-
portion to their property, equal upon all citi-
zens. Unless the rule of the constitution
governs, a majority may fix the limitation at
such rate as will not inciude any of their
own number.

I am of opinion that the wwhole law of
1894 should be declared void, and without
any binding force,—that part which relates to
the tax on the rents, profits, or income from

mrea.l estate, that Is, so much as constitutes

opart of the direct tax, because not imposed

© by the rule of apportionment according.to the
representation of the states, as prescribed by
the constitution: and that part which im-
poses a tax upon the bonds and securities of
the several states, and upon the bonds and
securities of their municipal bodies, and up-
on the salaries of judges of the courts of the
United States, as being beyond the power of
congress; and that part which lays duties,
imposts, and excises, as void in not provid-
ing for the uniformity required by the con-
stitution in such cases.

Mr. Justice WHITE (dissenting). My brief
judicial experience has convinced me that the
custom of filing long dissenting opinions is
one “more honored in the breach than in the
observance.” The only purpose which an
elaborate dissent can accomplish, if any, is to
weaken the effect of the opinion of the ma-
Jority, and thus engender want of confidence
in the conclusions of courts of last resort.
This consideration would impel me to con-
tent myself with simply recording my dis-
sent in the present case, were it not for the
fact that 1 cousider that the result of the
opinion just announced is to overthrow a
long and consistent line of decisions, and to
deny to the legislative department of the gov-
ernment the possession of a power conceded
to it by universal consensus for 100 years, and
which has been recognized by repeated ad-
judications of this court. The issues pre-
sented are as follows:
Complainant, as a stockholder in a cor-
poration, avers that the latter will voluntarily
pay the income tax, levied under the recent
act of congress; that such tax is unconsti-
tutional; and that its voluntary payment will
seriously affect his interest by defeating his
right to test the validity of the exaction. and
also lead to a multiplicity of suits against the
corporation. The prayer of the bill is as fol-
lows: Firsy, that it may be decreed that the
provisions known as “The Income Tax Law,”
incorporated in the act of congress passed
August 15, 1894, are unconstitutional, null,
and void; second, tbat the defendant be re-
e Strained from voluntarily complying with
3the provisions of that act by making its re-
¢ turns and statements,*and paying the tax.

The bill, therefore, presents two substantial
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questions for decislon: The right of the plalne
tiff to relief in the form in which he claims
it, and his right to relief on the merita

The decisions of this court hold that the
collection of a tax levied by the government
of the United States will not be restrained
by its courts. Cheatham v. U. 8., 92 U. 8.
85; Snyder v. Marks, 109 U. S. 189, 3 Sup.
Ct. 157. See, also, Elliott v. Swartwcut, 10
Pet. 137; City of Philadelphia v. Collector,.
5 Wall. 720; Hornthal v, Collector, 9 Wall
560. The same authorities have established
the rule that the proper course, in a case
of illegal taxation, is to pay the tax un-
der protest or with notice of suit, and then.
bring an action against the officer who col-
lected it. The statute law of the United
States, In express terms, gives a party who
has paid a tax under protest the right to sue
for its recovery. Rev. St. § 3226.

The act of 1867 forbids the maintenance of
any suit “for the purpose of restraining the
assessment or collection of apy tax.,” The
provisions of this act are now found in Rev..
St. § 3224,

The complalnant is seeking to do the very
thing which, according to the statute and the:
decisions above referred to, may not be done.
If the corporator cannot have the collection
of the tax enjoined, it seems obvious that he
cannot have the corporation enjoined fromn
paying it, and thus do by indirection what
he cannot do directly.

It is said that such relief as 1s here sought
has been frequently allowed. The cases re-
lied on are Dodge v. Woolsey, 18 How. 331,
and Hawes v. Oakland, 104 U. S. 450. Nei-
ther of these authorities, I submit, is in point.
In Dodge v. Woolsey, the main question at
Issue was the validity of a state tax, and
that case did not involve the act of congress.
to which I bave referred. Hawes v. QOak-
land was a controversy between a stockholder-
and a corporation, and had no reference what-
ever to taxation.

The complainant's attempt to establish a_
right to relief upon the ground that this is not ~.
a suit to enjoin the tax, butsone to enjoin the ¥
corporation from paying it, involves the fal-
lacy already pointed out,—that is, that a party
can exercise a right indirectly which he can-
not assert directly,—that he ean compel his
agent, through process of this court, to violate
an act of congress.

The rule which forbids the granting of an.
injunction to restrain the collection of a tax
is founded on broad reasons of public policy,
and should not be ignored. In Cheatbam v.
U. 8., supra, which involved the validity of
an income tax levied under an act of con-
gress prior to the one here in issue,this court,.
through Mr. Justice Miller, said:

“If there existed in the couris, state or na-
tional, any general power of impeding or
controlling the collection of taxes, or reliev-
ing the hardship incident to taxation, the
very existence of the government might be
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placed In the power of a hostile judiciary.
Dows v. City of Chicago, 11 Wall. 108. While
a free course of remonstrance and appeal is
allowed within the departinents before the
money is finally exacted, the general govern-
ment has wisely made the payment of the tax
claimed, whether of customs or of internal
revenue, & condition precedent to a resort to
the courts by the party against whom the
tax is assessed. In the internal revenue
branch it kas further prescribed that no such
suit shall be brought until the remedy by ap-
peal has been tried; and, if brought after this,
it must be within six months after the de-
cision on the appeal. We regard this as a
condition on which alone the government con-
sents to litigate the lawfulness of the original
tax. It is not a hard condition. Few gov-
ernments have conceded such a right on any
condition. If the compliance with this con-
dition requires the party aggrieved to pay the
money, he must do it.”

Agaln, In State Railroad Tax Cases, 92 U.
8. 575, the court said: .
““That there might be no misunderstanding
of the universality of this principle, it was
expressly enacted, in 1867, that ‘no suit for
the purpose of restraining the assessment or
collection of any tax shall be maintained in

~any court.’ Rev. St. §3224. And, though this

= was Intended to apply alone to taxes levied

@ by the United States, it shows the sensesof
congress of the evils to be feared if courts of
justice could, in any case, interfere with the
process of collecting the taxes on which the
government depends for its continued ex-
istence. It Is a wise policy. It is founded in
the simple philosophy derived from the ex-
perience of ages, that the payment of taxes
kas to be enforced by summary and stringent
means against a reluctant and often adverse
sentiment; and, to do this successfully, other
instrumentalities and other modes of proce-
dure are necessarythan those which belong to
courts of justice, See Cheatham v. Norvell,
decided at this term; Nichols v. U. 8., 7
Wal,l’. 122; Dows v. City of Chicago, 11 Wall.
108.

The contentlon that a right to equitable
rellef arises from the fact that the corporator
iIs without remedy, unless such relief be
grauted him, is, I think, without foundation.
This court has repeatedly said that the ille-
gality of a tax is not ground for the issuance
of an Injunction against its collection, if there
be an adeqguate remedy at law open to the
payer (Dows v. City of Chicago, 11 Wall,
108; Hanpnewinkle v. Georgetown, 13 Wall
547; Board v. McComb, 92 U. 8. 531; State
Railroad Tax Cases, 92 U. S. 575; Union Pa-
cific Ry. Co. v. Cheyenune, 113 U, S. 516, 5
Sup. Ct. 601; Milwaukee v. I{oeffler, 116 U.
8. 219, 8 Sup. Ct. 372; Express Co. v. Selbert,
142 U. S. 339, 12 Sup. Ct. 250), as In the case
where the state statute, by which the tax is
imposed, allows a suit for Its recovery after
payment under protest (Shelton v, Platt, 139
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U. 8. 591, 11 Sup. Ct. 646; Allen v. Car Co,
139 U. S. 658, 11 Sup. Ct. 682).

The decision here is that this court will al-
low, on the theory of equitable right, a rem-
edy expressly forbidden by the statutes of
the United States, though it has denied the
existence of such a remedy in the case of a
tax levied by a state.

Will it be said that, although & stockhold-
er cannot have a corporation enjoined from
paying a state tax where the state statute
gives him the right to sue for its recovery,
yet when the United States not only gives
him such right, but, in addition, forbids the
issue of an injunction to prevent the pay-,
ment of federal taxes, the court will allow to3
the*stockholder a remedy against the United+
States tax which It refuses against the state
tax? )

The ascertion that this is only a suilt to
prevent the voluntary payment of the tax sng-
gests that the court may, by an order operat-
ing directly upon the defendant corporation,
accomplish a result which the statute mani-
festly Intended should not be accomplished
by suit in any court. A final Judgment for-
bidding the corporation from paying the tax
will have the effect to prevent its collection,
for it could not be that the court would per-
mit a tax to be collected from a corporation
which it bad enjoined from paying. I take
it to be beyond dispute that the collection of
the tax In question cannot be restrained by
any proceeding or suit, whatever its form, di-
rectly against the officer charged with the
duty of collecting such tax. Can the stat-
ute be evaded, in a suit between a corpora-
tion and a stockholder, by a judgment forbid-
ding the former frem paying the tax, the col-
lection of which cannot be restrained by suit
in any court? Suppose, notwithstanding the
final judgment just rendered, the collector
proceeds to collect from the defendant corpo-
ration the taxes which the court declares, in
this suit, cannot be legally assessed upon it,
If that final judgment is sufficient in law
to justify resistance against such collection,
then we have a case in which & suit has been
maintained to restrain the collection of taxes.
If such judgment does not conclude the col-
lector, who was not a party to the suit in
which it was rendered, then it is of no value
to the plaintiff. In other words, no form of
expression can conceal the fact that the real
object of this suit is to prevent the collection
of taxes imposed by congress, notwithstand-
ing the express statutory requirement that
“pno suit for the purpose of restraining the
assessment or collection of any tax shall be
maintained in any court.” Either the deci-
slon of the counstitutionral question I8 nec-
essary or it is pot. 1If it {s necessary, then
the court, by way of granting equitable re-
lief, does the very thing which the act of
cungress forbids. If it Is unnecessary, then
the court decides the act of congress here as-
serted uncoustitutional, without being obliged-
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to do so by the requirements of tne case be- |:

% fore it.
$ *This brings me to the consideraticn of the
merits of the cause,

The constitutional provisions respecting
federal taxation are four in number, and are
as follows: ’

“(1) Representatives and direct taxes shall
be apportioned among the several states,
which may be included within this Unlon,
according to their respective numbers, which
shall be determined by adding to the whole
number of free persons, including those
bound to service for a term of years and ex-
cluding Indians not taxed, three-fifths of all
other persons.” Article 1, § 2, cl. 3. The
fourteenth amendment modified this provi-
slon, so that the whole number of persons in
each state should be counted, “Indians not
taxed” excluded. ‘

“(2) The congress shall have power to lay
and collect taxes, duties, imposts, and excises,
to pay the debts and provide for the common
defence and general welfare of the United’
States; but all duties, Imposts, and excises
shall be uniform throughout the United
States.” Article1, §8, cl. 1.

*(3) No capitation or other direct tax shall
be laid, unless in proportion to the census
or enumeration hereinbefore directed to be
taken.” Article 1, § 9, ¢l. 4.

“(4) No tax or duty shall be laid on articles
exported from any state.” Articlel1,§ 9, cl. 5.

It has been suggested that, as the above
provisions ordain the apportionment of direct
taxes, and authorize congress to “lay and
collect taxes, duties, imposts, and excises,”
therefore there is a class of taxes which are
neither direct, and are not dutles, imposts,
and excises, and are exempt from the rule
of apportionment on the one hand, or of uni-
tformity on the other. The soundness of this
suggestion need not be discussed, as the
words, “duties, imposts, and excises,” in con-
jJunction with the reference to direct taxes,
adequately convey all power of taxation to
the federal government.

It 1s not necessary to pursue this branch of
the argument, since it is unquestioned that
the provisions of the constitution vest in the

« United States plenary powers of taxation;

= that is, a1l the powers which belong to a gov-

* ernment as such®except that of taxing ex-
ports. The court in this case so says, and
quotes approvingly the language of this court,
speaking through Mr, Chief Justice Chase,
In License Tax Cases,, b6 Wall 462, as fol-
lows:

“It is true that the power of congress to
tax is a very extensive power. It is given
in the constitution with only one exception
and oply two qualifications. Congress can-
aot tax exports, and it must impose direct
taxes by the rule of apportionment, and indi-
rezt taxes by the rule of uniformity. Thus
timited, and thus only, it reaches every sub-
Ject and may be exercised at discretion.”
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In deciding, then, the question of whether
the income tax violates the constitution, we
have to determine, not the existence of &
power In congress, but whether an admitted-
ly unlimited power to tax (the income tax
not being a tax on exports) has been used ae-
cording to the restrictions, as to methods for
its exercise, found in the constitution. Not
power, it must be borne in mind, but the
manner of its use, is the only issue presented
in this case. The limitations in regard to the
mode of direct taxation imposed by the con-
stitution are that capitation and other direct
taxes shall be apportioned among the states
according to their respective numbers, while
duties, Imposts, and excises must be uniform
throughout the United States. The meaning
of the word “uniform” in the constitution
need not be examined, as the court s divided
upon that subject, and no expression of opin-
fon thereon is conveyed or intended to be’
conveyed in this dissent. , '

In considering whether we are to regard an
Income tax as “direct” or otherwise, it will,
In my opinlon, serve no useful purpose, at
this late period of our political history, to
seek to ascertain the meaning of the word
“direct” in the constitution by resorting to
the theoretical opinions on taxation found in
the writings of some economists prior to the
adoption of the constitution or since. These
economists teach that the question of whether
a tax Is direct or indirect depends not upon’
whether it is directly levled upon a person,
but upon whetber, when so levied, 1t may bew
ultimately shifted from the persontin question?
to the consumer, thus becoming, while direct
in the method of its application, indirect in’
its final results, because it reaches the per-
son who really pays it only indirectly., I say
it will serve no useful purpose to examine
these writers, because, whatever may have
been the value of their opinions as to the
economic sense of the word ‘“direct,” they
cannot now afford any criterion for deter-
mining Its meaning in the constitution, inas-
much as an authoritative and conclusive con-
struction has been given to that term, as
there used, by an interpretation adopted
shortly after the formation of the constitution
by the legislative department of the govern-
ment, and approved by the executive; by the
adoption of that interpretation from that time
to the present without question, and Its ex-
emplification and enforcement in many legis-
lative enactments, and its acceptance by the
authoritative text writers on the constitu-
tion; by the sanction of that interpretation, in
a decision of this court rendered shortly after
the constitution was adopted; and finally by
the repeated reiteration and affirmance of
that interpretation, so that it has become im-
bedded Inm our jurisprudence, and therefore
may be considered almost a part of the writ-
ten constitution itself.

Instead, therefore, of following counsel in
their references to economic writers and theis
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discussion of the motives and thoughts which
may or may not have been present In the
minds of some of the framers of the con-
stitution, as if the question before us were
one of first impression, I shall confine myself
to a demonstration of the truth of the propo-
sitions just laid down.

Io 1794 (1 Stat. 373, c. 45) congress levied,
without reference to apportionment, a tax on
carriages “for the conveyance of persons.”
The act provided “that there shall be levied,
collected, and pald upon all carriages for the
conveyance of persons which shall be kept
by, or for any person for his or her own use,
or to be let out to hire, or for the conveying
of passengers, the several dutles and rates
following’; and then came a yearly tax on
Yevery ‘“‘coach, chariot, phaeton, and coachee,
Cevery four-wheeled and everys two-wheeled
top carriage, and upon every other two-wheel-
ed carriage,” varying in amount according to
the vehicle.

The debates which took place at the passage
of that act are meagerly preserved. It may,
however, be Inferred from them that some
congidered that whether a tax was “direct”
or not in the sense of the constitution de-
pended upon whether it was levied@ on the ob-
ject or on Its use. The carriage tax was de-
fended by a few on the ground that it was a
tax on consumption. Mr. Madison opposed
it as unconstitutional, evidently upon the con-
ception that the word “direct’” in the constitu-
tion was to be considered as having the same
meaning as that which had been attached to
it by some economic writers. His view was
not sustained, and the act passed by a large
majority,—49 to 22. It received the approval
of Washington. The congress which passed
this law numbered among its members many
who sat in the convention which framed the
constitution. It Is moreover safe to say that
each member of that congress, even although
he had not been in the convention, had, in
gome way, either directly or indirectly, been
an influential actor in the events which led
up to the birth of that instrument. It is fm-
possible to make an analysis of this act which
will not show that its provisions constitute
a rejection of the economic construction of
the word “direct,” and this result equally fol-
lows, whether the tax be treated as laid on
the carriage itself or on its use by the owner.
If viewed in one light, then the imposition
of the tax on the owner of the earriage, be-
cause of -his ownership, necessarily constitut-
ed a direct tax under the rule as laid down
by economists. 8o, also, the imposition of a
burden of taxation on the owner for the use
by him of bis own carriage made the tax di-
rect according to the same rule. The tax hav-
Ing been imposed without apportionment, it
follows that those who voted for its enact-
ment must have given to the word ‘“direct,”
fn the constitution, a different significance
from that which is affixed to it by the econo-
mists referred to.

The validity of this carriage tax act was
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considered by this court in Hylton v. U. S.,b
3 Dall. 171. Chief Justice Ellsworth and Mr. ~
Justice Cushing took no part ins*the decizion. ¥
Mr. Justice Wilson stated that he had, In
the circuit court of Virginia, expressed his
opinion in favor of the constitutionality of the
tax. Mr. Justice Chase, Mr. Justice Pater-
son, and Mr. Justice Ircdell each expressed
the reasons for his conclusions. The tax,
though laid, as I bave said, on the car-
riage, was held pot to be a direct tax un-
der the constitution. Two of the judges
who sat in that case (Mr. Justice Pater-
son and Mr. Justice Wilson) had been dis-
tinguished members of the constitutional con-
vention. Excerpts from tne observations of
the justices are given in the opinion of the
court. Mr. Justice Paterson, in addition te
the language there quoted, spoke as follows
(the italics being mine):

“I never entertained a doubl that the prin-
cipal—1I will not say the only—odjects thal the
Jramers of the conslitution conlemplated as
Jalling within the rule of apportionment were
a capitation tgx and a tar on land. Local
considerations and the particular circumstan-
ces and relative situation of thestates natu-
rally lead to this view of the subject. The
provision was made In favor of the Southern
states. They possessed a large number of
slaves. They had extensive tracts of terri-
tory, thinly settled, and not very productive.
A majority of the states had but few slaves,
and several of them a limited territory, well
settled, and in a high state of cultivation.
The Southern states, if no provision had been
introduced in the constitution, would have
been wholly at the mercy of the other states
Congress, in such case, might tax slaves at dis-
cretion or arbitrarily,and land in every parto»
the Union after the same rate or measure,—
so much & head In the first instance, and so
much an acre In the second. To guard them
against imposition in these particulars was
the reason of introducing the clause in the con-
stitution which directs that representatives
and direct taxes shall be apportioned among
the states according to their respective nuim-
bers.”

It 18 evident that Mr. Justice Chase coin-
cided with these views of Mr. Justice Pater-
son, though he was perhaps not quite so firm-
ly settled in his convictions, for be said: ®

“I am Inclined to think—but of this I do~
not give a judiclal® opinion—that the direct?
taxes contemplated by the constitution are
only two, to wit, a8 capitation or poll tax
simply, without regard to property, profes-
sion, or any other circumstances, and the tax
on land. I doubt whether a tax by a2 general
assessment of personal property within the
United States is included within the term ‘di-
rect tax.'”

Mr. Justice Iredell certainly entertained
similar views, since he said:

“Some difficulties may occur which we do
not at present foresee. Perhaps a direct tax
in the seuse of the constitation can mean

)




704

nothing but a tax on something inseparably
annexed to the soil; something capable of ap-
portionment under all such clrcumstances. A
land or a poll tax may be considered of this
description. * * * In regard to other ar-
ticles there may possibly be considerable
doubt.”

These opinions strongly indicate that the
real convictions of the justices were that only
capitaiion taxes and taxes on land were direct
within the meaning of the constitution, but
they doubted whether some other objects of
a kindred nature might not be embraced In
that word. Mr. Justice Paterson had no doubt
whatever of the limitation, and Justice Ire-
dell’s doubt seems to refer only to things
which were inseparably connected with the
soil, and which might therefore be considered,
In a certain sense, as real estate.

That case, however, established that a tax
levied without apportionment on an object of
personal property was not a “direct tax” with-
in the meaning of the conutitution. There
can be no doubt that the enactment of this
tax and its interpretation by the court, as
well as the suggestion, in the opinions deliv-
ered, that nothing was a “direct tax,” within
the meaning of the constitution, but a capita-
tion tax and a tax on land, were all directly
In conflict with the views of those who
claimed at the time that the word “direct” in
the constitution was to be interpreted accord-
ing to the views of economists. This is con-
clusively shown by Mr. Madison’s language.
He asserts not only that the aect had been
passed contrary to the constitution, but that
the decision of the court was likewise in vio-

‘m lation of that instrument, Ever since the
¥ announcement of the decision in that case, the
legislative department of the government has
accepted the opinions of the justices, as well
as the decision itself, as conclusive in regard
to the meaning of the word “direct”; and it
has acted upon that assumption in many in-
stances, and always with executive indorse-
ment. All the acts passed levying direct tax-
es confined them practically to a direct levy
on land. True, In some of these acts a tax
on slaves was included, but this inclusion, as
has been said by this court, was probably
based upon the theory that these were in
some respects taxable along with the land, and
therefore their Inclusion Indicated no depar-
ture by congress from the meaning of the
word “direct” necessarily resulting from the
-decision in the Hylton Case, and which,
moreover, had been expressly eluctdated and
-suggested as being practically limited to capi-
tation taxes and taxes on real estate by the
Justices who expressed opinions in that case.

These acts imposing direct taxes having
‘been confined in their operatlon exclusively to
real estate and slaves, the subject-matters in-
-dfcated as the proper objects of direct taxa-
tion in the Hylten Case are the strongest pos-
:8ible evidence that this suggestion was ac-
repted as conclusive, and had become a set-
tled rule of law. Some of these acts were
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passed at times of great public necesslty,
when revenue was urgently required. Thae
fact that no other subjects were selected for
the purposes of direct taxation, except those
which the judges in the Hylton Case had sug-
gested as appropriate therefor, seems to me to
lead to a conclusion which is absolutely irre-
sistible,—that the meaning thus affixed to the
word “direct” at the very formation of the
government was copsidered as having been as
irrevocably determined as if it had been writ-
ten in the censtitution In express terms. As
I have already cbserved, every authoritative
writer who has discussed the constitution
from that date down to this has treated this
Judiclal and legislative ascertainment of the
meaning of the word “direct” in the constitu-
tion as giving it a constitutional significance,
without reference to the theoretical distinction
between *“direct” and *“indirect,” made by
some economists prior to the constitution ora
since. This*doctrine has become a part of«
the hornbook of American constitutional inter-
pretation, has been taught as elementary in
all the law schools, and has never since then
been anywhere authoritatively questioned. Of
course, the text-books may conflict in some
particulars, or indulge in reasoning not al-
ways consistent, but as to the effect of the
decision in the Hylton Case and the meaning
of the word “direct,”” in the constitution, re-
sulting therefrom, they are a unit. I quote
briefly from them.

Chancellor Kent, in his Commentaries, thus
states the principle:

*“The construction of the powers of congress
relative to taxation was brought before the su-
preme court, in 1796, in the case of Hyltonv. U.
S. By theact of June 5, 1794, congress laid a
duty upon carriages for the conveyance of per-
sons, and the question was whether this was
a ‘direct tax,” within the meaning of the con-
stitution. If it was pot a direct tax, it was
admitted to be rightly laid, ander that part
of the constitution which declares that all du-
ties, imposts, and excises shall be uniform
throughout the United States; but, if it was
a direct tax, it was not constitutionallv laid.
for it must then be laid according to the cen-
sus, under that part of the constitution which
declares that direct taxes shall be apportioned
among the several states according to num-
bers. The ecircuit court in Virginla was di-
vided in opinion on the question, but on ap-
peal to the supreme court it was decided that
the tax on carriages was not a8 direct tax,
within the letter or meaning of the constitu-
tion, and - was therefore constitutionally laid,

“The question was deemed of very great
fmportance, and was elaborately argued. It
was held that a general power was given to
congress to lay and collect taxes of every
kind or nature, without any restraint. They
had plenary power over every species of tax-
able property, except exports. But there
were two rules prescribed for their govern-
ment,—the rule of uniformity, and the rnie
of appurtionment. Tlree kinds of taxes, viz
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dutles, iImposts, and excises, were to be laid
Dy the first rule; and capitation and other
3 direct taxes, by the second rule. If there
* were any other species of taxes, as the*court
seemed to suppose there might be, that were
not direct, and not included within the words
‘duties, imposts, or excises,’ they were to be
laid by the rule of uniformity or not, as con-
gress should think proper and reasonable.
“The constitution contemplated no taxes as
direct taxes but such as congress could lay
{n proportion to the census; and the rule of
apportionment could not reasonably apply
to a tax on carriages, nor could the tax on
carriages ULe laid by that rule without very
great inequality and injustice. If two states,
equal in census, were each to pay 8,000
dollars by a tax on carriages, and in one

gtate there were 100 carriages and in an-.

other 1,000, the tax on each carriage would
be ten times as much In one state as in the
other, While A. in the one state, would pay
for his carriage eight dollars, B., in the other
state, would pay for his carriage eighty dol-
lars. In this way it was shown by the court
that the notion that a tax on carriages was
a ‘direct tax,” within the purview of the con-
stitution, and to be apportioned according
to the census, would lead to the grossest
abuse and oppression. This argument was
conclusive against the construction set up,
and the tax on carriages was considered as
fncluded within the power to lay dutles;
and the better opinion seemed to be that the
direct taxes contemplated by the constitution
were only two, viz. g capitation or po!] tax and
8 tux on land.” XKent, Comm. pp. 254-236.
Story, speaking on the same subject, says:
“Taxes on lands, houses, and other perma-
nent real estate, or on parts or appurtenan-
ces thereof, have always been deemed of the
same character; thatis, direct taxes. It has
been seriously doubted if, in the sense of the
constitiition, any taxes are direct taxes ex-
cept those on polls or on lands. Mr. Justice
Chase, in Hylton v. U. 8., 3 Dall. 171, said: ‘I
am inclined to think that the direct taxes con-
templated by the constitution are only two,
viz., a capitation or poll tax simply, with-
out regard to property, profession, or other
¢ircumstances, and a tax on land. I doubt
whether a tax by a general assessment of
personal property within the United States
18 included within the term “direct tax,” * Mr,
2 Justice Paterson in the same case sald: ‘It
* I3 not necessary to*determine whether a tax
on the produce of land be a direct or an in-
direct tax. Perhaps the Immediate product
of land, in 1ts original and crude state, ought
to be considered as a part of the tand itself.
When the produce is converted into a manu-
facture it assumes a new shape, etc. Wheth-
er “direct taxes,” in the sense of the consti-
tution, comprehend any other tax than a
capitation tax, or a tax on land, is a ques-
tionable point, ete. I never entertained a
Joubt that the principal—l will not say the
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only—objects that the framers of the consti.
tution contemplated, as falling within the
rule of apportionment, were a capitation tax
and a tax on land.’’ And he proceeded to
state that the rale of appertionment, both as
regards representatives and as regards direct
taxes, was adopted to guard the Southern
states against undue impositions and oppres-
sions in the taxing of slaves. Mr. Justice Ire-
dell in the same case said: ‘Perhaps a direct
tax, in the sense of the constitution, can mean
nothing but a tax on something inseparably
annexed to the sofl; something capable of
apportionment under all such circumstances.
A land or poll tax may be considered of this
Gescription. The latter is to be considered so,
particularly under the present constitution, on
account of theslaves In the Southern states,
who give a ratio in the representation in the
proportion of three to five. Either of these Ia
capable of an apportionment. In regard to
other articles, there may possibly be consid-
erable doubt.’ The reasoning of the Federal-
ists seems tolead to the same result.” Story,
Const. § 952.

Cooley, in his work on Constitutional Lim-
Itations (page ©05935), thus tersely states the
rule:

“Direct taxes, when laid by congress, must
be apportioned among the several states ac-
cording to the representative population. The
term ‘direct taxes,” as employed in the con-
stitution, has a technical meaning, and em-
braces capitation and land taxes only.”

Miller on the Constitution (section 282a)
thus puts it:

“Under the provisions already quoted, the
question then came up as to what is a ‘direct
tax,” and also upon what property it is to be
levied, as distinguished from any other tax.
In regard to this it is sufficlent to say that it
Is believed that no other than a capitation
tax of so much per head and a land tax 1s&
a ‘direct tax,’swithin the meaning of the?
constitution of the United States. All other
taxes, except imposts, are properly called
‘excise taxes. ‘Direct taxes,” within the
meaning of the constitution, are only capi-
tation taxes, as expressed in that instru-
ment, and taxes on real estate.”

In Pomeroy's Constitutional Law (section
281) we read as follows:

“It becomes necessary, therefore, to inquire
a little more particularly what are direct
and what indirect taxes. Few cases on the
general question of taxation have arisen and
been decided by the supreme court, for the
simple reason that, until the past few years,
the United States has generally been able to
obtain al! needful revenue from the sgingle
source of duties upon imports. There can
be no doubt, however, that all the taxes pro-
vided for in the internal revenue acts now
in operation are indirect.

“This subject came before the supreme
court of the United States In a very early
case,—Hylton v. U. 8 In the year 1794,
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congress lald a tax of ten dollars on all car-
riages, and the rate was thus made uniform,
The validity of the statute was disputed. It
was clalmed that the tax was direct, and
should have been apportioned amoug the
states. The court decided that this tax was
sot direct. The reasons given for the de-
eision are unanswerable, and would seem to
cover all the provisions of the present inter-
nal revenue laws.”

- Hare, in his treatise on American Constitu-
tional Law (pages 249, 230), i8 to the like
affect:

“Agreeably to section 9 of article 1, para-
graph 4, ‘no capitation or other direct tax
shall be laid except In proportion to the cen-
s3us or enumeration hereinbefore directed to
be taken’; while section.3 of the same ar-
ticle requires that representation and direct
taxes shall be apportioned among the sev-
eral states ® * *® gaccording to their re-
spective numbers. ‘Direct taxes,’ in the sense
of the constitution, are poll taxes and taxes
on land.”

Burroughs em Taxation (page 502) takes

the_ same view: .
. “Direct Taxes. The kinds of taxation au-
thorized are both direct and indirect. The
construction given -to-the expression ‘direct
taxes’ is that it includes only a tax on land
and a poll*tax, and this Is in accord with the
views of writers upon political economy."”

Ordroneaux, in his Constitutional Legisla-
tion (page 225), says:

“Congress having been given the power ‘to
lay and collect taxes, duties, imposts, and
excises,’ the above three provisions are limi-
tations upon the exercise of this authority:

“(1) By distinguishing between direct and
indirect taxes as to their mode of assessment;

“(2) By establishing a permanent freedom
eof trade between the states; and

“(3) By prohibiting any discrimination in
favor of particular states, through revenue
laws establishing a preference between their
ports and thoge of others.

“These provisions should be read together,
because they are at the foundation of our
gystem of national taxation.

“The two rules prescribed for the govern-
ment of congress in laying taxes are those
of apportionment for direct taxes and uni-
formity for indirect. In the first class are
to be found capitation or poll taxes and taxes
on land; in the second, duties, imposts, and
excises,

“The provision relating to capitation taxes
was made In favor of the Southern states,
and for the protection of slave property.
While they possessed a large number of per-
gons of this class, they also had extensive
tracts of sparsely settled and unproductive
lands. At the same time an opposite condi-
tion, both as to land territory and popula-
Hon, existed in a majority of the other states.

Were congress permitted to tax slaves and ;

rate, the Southern glave states must have
been placed at a great disadvantage. Hence,
and to guard against this inequality of cir-
cumstances, there was Introduced into the
constitution the further provision that ‘repre-
sentatives and direct taxes shall be appor-
tioned among the states according to their
respective numbers.” This changed the basis
of direct taxation from a strictly monetary
standard, which could not, equitably, be made
uniform throughout the country, to one rest-
ing upon population as the measure of repre-
sentation. But for this congress might haveg
taxed slaves arbitrarily, and#*at its pleasure, «
as so much property, and land uniformly
throughout the Union, regardless of differ-
ences in productiveness. It is not strange,
therefore, that in Hylton v. U. 8. the court

.said that: “The rule of apportionment is rad-

ically wrong, and capnnot be supported by
any solid reasoning. It ought not, therefore,
to be extended by construction. Apportion-
ment Is an operation on states, and involves
valuations and assessments which are arbi-
trary, and should not be resorted to but In
case of necessity.’

“Direct taxes being now well settled in
their meaning, a tax on carriages left for the
use of the owner is not a capitation tax; nor
a tax on the business of an insurance com-
pany; nor a tax on a bank’s circulation; nor
a tax on income; nor a succession tax. The
foregoing are not, properly speaking, direct
taxes within the meaning of the constitution,
but excise taxes or duties.”

Black, writing on Constitutional Law, says:

“But the chief difficulty has arisen In de-
termining what is the difference between di-
rect taxes and such as are indirect. In gen-
eral usage, and according to the terminology
of political economy, a direct tax is one which
is levied upon the person who is to pay {t, or
upon his land or personalty, or hls business
or income, as the case may be. An indirect
tax is one assessed upon the manufacturer
or dealer in the particular commodity, and
paid by him, but which really falls upon the
consumer, since it is added to the market
price of the commodity which he must pay.
But the course of judicial decision has deter-
mined that the term ‘direct,’ as here applied
to taxes, is to be taken in a more restricted
sense. The supreme court has ruled that only
land taxes and capitation taxes are ‘direct,’
and no others. In 1794 congress levied a tax
of ten dollars on all carriages kept for use,
and it was held that this was not a direct
tax. And so also an income tax is not to
be considered direct. Neither is & tax on
the circulation of state banks, nor a succes-
sion tax, imposed upon every ‘devolution of
title to real estate.”” Op. cit, p. 162,

Not only have the other departinents of the
government accepted the significance attach-
ed to the word ‘“direct” in thesHylton Case
by their actions as to direct taxes, but they

324

land io all parts of the couniry at a uniform | have also relied on it as conclusive in their
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dealings with Indirect taxes by levying them
solely upon objects which the judges in that
case declared were not objects of direct tax-
ation. Thus the aftirmance by the federal
legislature and executive of the doctrine es-
tablished as a result of the Hylton Case has
been twofold.

From 1861 to 1870 many laws levying taxes
on income were enacted, as follows: Act
Aug. 1861 (12 Stat. 309, 311); Act July, 1862
{12 Stat. 473, 475); Act March, 1863 (12 Stat.
718, 723); Act June, 1864 (13 Stat. 281, 285);
Act March, 1865 (13 Stat. 479, 481); Act
March, 1866 (14 Stat. 4, 5); Act July, 1868
{14 Stat. 137-140); Act March, 1867 (14 Stat.
477-480); Act July, 1870 (16 Stat. 256-261).

The statutes above referred to cover all
income and every conceivable source of rev-
enue from which it could resuit,—rentals
from real estate, products of personal prop-
erty, the profits of business or professions.

The validity of these laws has been tested
before this court. The first case on the sub-
Ject was that of Insurance Co. v. Soule, 7
Wall. 443. The controversy in that case
arose under the ninth gection of the act of
July 13, 1866 (14 Stat. 137, 140), which im-
Drsed a8 tax on *“all dividends in scrip and
money, thereafter declared due, wherever
and whenever the same shall be payable,
to stockholders, policy holders, or depositors
or partles whatsoever, including non-resi-
dents whether citizens or allens, as part of
the earnings, incomes or gains of any bank,
trust company, savings institution, and of
any fire, marine, life, or Inland insurance
conmipany, either stock or mutual, under what-
ever name or style known or called in the
United States or territories, whether specially
incorporated or existing under general laws,
and on all undistributed sum or sums made
or added during the year to their surplus or
contingent funds.”

« It will be seen that the tax imposed was
& levied on the income of insurance companies
* a3 a unit, including every possible*source of
revenue, whether from personal or real prop-
erty, from business gains or otherswise. The
case was presented lhiere on a certificate of
division of opinion below. One of the ques-
tions propounded was “whether the taxes
paid by the plaintiff and sought to be recov-
ered in this action are not direct taxes, with-
in the meaning of the constitution of the
United States.” The issue, therefore, neces-
sarily brought before this court was whether
an act imposing an income tax on every pos-
sible source of revenue was valid or invalid.
The case was carefully, ably, elaborately, and
learnedly argued. The brief on behalf of
the company, filed by Mr. Wills, was sup-
ported by another, signed by Mr. Y. O. Bart-
lett, which covered every aspect of the con-
tention. It rested the weight of its argu-
ment agalinst the statute on the fact that it
included the rents of real estate among the
sources of income taxed, and therefore put a
direct tax upon the land. Ablle as have been

the arguments at bar {n the present case, an
examination of those then presented wiil dis-
close the fact that every view here urged was
there pressed upon the court with the great-
est ability, and after exhaustlve research,

. equaled, but not surpassed, by the eloguence

and learning which has accompanied the pres-
entation of this case, Indeed, It may be
sald that the principal authorities cited and
relied on now can be found in the arguments
which were then submitted. It may be add-
ed that the case on behalf of the government
was presented by Attorney General Evarts.

The court answered all the contentions by
deciding the generic question of the validity
of the tax, thus passing necessarily upon ev-
ery issue raised, as the whole necessarily in-
cludes every one of its parts. I quote the
reasoning applicable to the matter now In
hand: ’

“The sixth question is: “Whether the taxes,
paid by the plaintiff, and sought to be recov-
ered back in this action, are not direct taxes,
within the meaning of the constitution of the
United States.” In considering this subject
it is proper to advert to the several provi-
slons of the constitution relating to taxation
by congress. ‘Representatives and direct ,,
taxes shall be apportioned among the several §§
states which shall be*included In this Union*
according to their respective numbers,’ etc.
‘Congress shall have power to lay and collect
taxes, duties, imposts, and excises, to pay the
debts and provide for the common defence
and general welfare of the United States;
but all duties, imposts, and excises shall be
uniform throughout the United States.’ ‘No
capitation or other direct tax shall be laid,
unless in proportion to the census or enumer-
ation hereinbefore directed to be taken.” ‘No
tax or duty shall be laid on articles exported
from any state.’

“These clauses contain the entire grant ot
the taxing power by the organic law, with
the limitations which that instrument im
poses.

“The natfonal government, though supreme
within its own sphere, is one of limited jurls-
diction and specitic functions. It has no fac-
ulties but such as the constitution has givenr
it, either expressly or incidentally by neces-
sary intendment. Whenever any act done
under its authority is challenged, the proper
sanction must be found In its charter, or the
act is ultra vires and void. This test must
be applied In the examination of the question
before us. If the tax to which it refers is a
‘direct tax,” it is clear that it has not been
lald in conformity to the requirements of
the constitution. It is therefore necessary
to ascertain to which of the categories named
In the eighth section of the first article 1t be-
longs.

‘“SWhat are direct taxes was elaborately ar
gued and considered@ by this court {n Hylton
v. U. 8., decided in the year 1706. One of
the members of the court (Justice Wilson)
had been a distinguished member of the can
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vention which framed the constitution. It
was unanimously held by the four justices
who heard the argument that a tax upon
carriages kept by the owner for his own

‘nse was not a direct tax. Justice Chase raid:

‘I am inclined to think—but of this I do not
give a judicial opirion—that the direct taxes
contemplated by the constitution are only
two, to wit, a capitation or poll tax simply,
without regard to property, profession, or
any other circumstances, and a tax on land.’

o Paterson, J., followed in the same line of
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remark. He sald: ‘I never entertained a

* doubt that the principal (I will not say“the
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only) object the framers of the constitution
contemplated as falling within the rule of
apportionment was a capitation tax or a tax
on land. * * * The constitution declares
that a capitation tax is a direct tax, and both
in theory and practice a tax on land Is
deemed to be a direct tax. In this way the
terms *“direct taxes” “capitation and other
direct tax” are satisfied.’

“The views expressed In this case are
adopted by Chancellor Kent and Justice Sto-
ry in their examination of the subject. ‘Du-
ties’ are defined by Tomlin to be things due
and recoverable by law. The term, ip its
widest signification, 18 hardly less compre-
hensive than ‘taxes.’ Itis applied, in its most
restricted meaning, to customs; and in that
sense Is nearly the synonym of ‘imposts.’

““Impost’ is ai duty on fmported goods and
merchandise. In a larger sense, it is any
tax or fmposition. Cowell says it is distin-
guished from ‘custom,’” ‘because custom Is
rather the profit which the prince makes on
Zoods shipped out.’ Mr. Madison considered
the terms ‘duties’ and ‘imposts’ in these
clauses as synonymous. Judge Tucker
thought ‘they were probably intended to com-
prehend every species of tax or contribution
not included under the ordinary terms “tax-
es” and “excises.”’

“ ‘Excise’ is defined to be an Inland impo-
sition, sometimes upon the consumption of
the commodity, and sometimes upon the re-
tail sale; sometimes wpon the manufacturer,
and sometimes upon the vendor.

*“The taxing power s given in the most
eomprehensive terms. The only limitations
Imposed are that direct taxes, including the
capitation tax, shall be apportioned; that du-
ties, imposts, and excises shall be uniform;
and that no duties shall be imposed upon ar-
ticles exported from any state. With these
exceptions, the exercise of the power is, in
all respects, unfettered.

“If g tax upon carriages, kept for his own
ase by the owner, is not a direct tax, we can
gee no ground upon which a tax upon the
business of gan Insurance company can be
held to belong to that class of revenue char-
ges.

“It has been held that congress may require
direct taxes toe*be laid and collected in the
territories as well as In the states.

“The consequences which would follow the
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apportionment of the tax In question among
the states and territories of the Union in the
manner prescribed by the constitution must
not be overlooked. They are very obvious.
Whete such corporations are numerous and
rich, it might be light; where none exist, it
could not be collected; where they are few
and poor, it would fall upon them with such
weight as to involve annihilation. It cannot
be supposed that the framers of the constitu-
tion intended that any tax should be appor-
tioned, the collection of which on that prin-
ciple would be attended with such results.
The consequences are fatal to (he proposition.

‘“To the question under consideration it
must be answered that the tax to which it
relates is not a direct tax, but a duty or ex-
¢ise; that it was obligatory on the plaintiff
to pay it.

“The other questions certified up are deem-
ed to be sufficiently answered by the answers
given to the first and sixth gquestions.”

This opinion, it seems to me, closes the
door to discussion in regard to the meaning
of the word “direct” in the constitution, and
renders unnecessary a resort to the conflicting
opinions of the framers, or to the theories of
the economists. It adopts that construction
of the word which confines it to capitation
taxes and a tax on land, and pecessarily re-
jects the contention that that word was to be
construed in accordance with the economic
theory of shifting a tax from the shoulders of
the person upon whom it was immediately
levied to those of some other person, This
decision moreover, is of great importance, be-
cause it is an authoritative reafirmance of
the Hylton Case, and an approval of the sug-
gestions there made by the justices, and con-
stitutes another sanction given by this court
to the Interpretation of the constitution adopt-
ed by the legislative, executive, and judicial
departments of the government, and there-
after continuously acted upon.

Not long thereafter, in Bank v. Fenno, §
Wall. 533, the question of the application of
the word “direct” was again submitted to
this court. The issue there was whether a
tax on the circulation qf state banks was “dl-
rect,” within*the meaning of the constitution.
It was ably argued by the most distinguished
counsel, Reverdy Johnson and Caleb Cushing
representing the bank, and Attorney General
Hoar, the United States. The brief of Mr.
Cushing again presented nearly every point
now urged upon our consideration. It cited
copiously from the opinions of Adam Smith
and others. The constitutionality of the tax
was maintained by the government on the
ground that the meaning of the word “direct”
in the constitution, as interpreted DLy the
Hylton Case, as enforced by the continuous
legislative construction, and as sanctioned by
the consensus of opinion already referred to,
was finally settled, Those who assailed the
tax there urged, as is done bhere, that the
llylton Case was not conclusive, hecause the
only question decided was the particular mat-
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ter at issue, and insisted that the suggestions
of the judges were mere dicta, and not to be
followed. They said that Hylton v. U. S. ad-
judged one point alone, which was that a
tax on a carrlage was not a direct tax, and
that from the utterances of the judges in the
case it was obvious that the general question
of what was a direct tax was but crudely
considered. Thus the argument there pre-
sentad to this court the very view of the
Hylton Case, which has been reiterated in
the argument here, and which is sustained
now. What did this court say then, speak-
ing through Chief Justice Chase, as to these
arguments? I take very fully from its
opinlon:

“Much diversity of opinion has slways pre-
vailed upon the question, what are direct
taxes? Attempts to answer it by reference
to the definitions of paolitical economists have
been frequently made, but without satisfac-
tory results. The enumeration of the differ-
ent kinds of taxes which congress was au-
thorized to impose was probably made with
very little reference to their speculations.
The great work of Adam Smith, the first
comprehensive treatise on political economy
in the English language, had then been re-
cently published; but in this work, though
there are passages which refer to the charac-
teristic difference between direct and indirect
taxation, there is nothing which affords any
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the provision making It annual was sus-
pended, and no tax, except that first lald,
was ever apportioned. In each instance the
total sum was apportioned among the states
by the constitutional rule, and was assessed
at prescribed rates on the subjects of the tax,
The subjects, fn 1798, 1813, 1815, 1816, were
lands, improvements, dwelling bouses, and
slaves; and in 1861, lands, improvements,
and dwelling houses only. Under the act of
1798, slaves were assessed at fifty cents on
each; under the other acts, according to
valuation by assessors.

“This review shows that personal property,
contracts, occupations, and the like, have
never been regarded by congress as proper
subjects of direct tax. It has been supposed
that slaves must be considered as an excep-
tion to this observation. But the exception is‘°
rather apparent than real. As persons, slaves 2

swere proper subjects of a capitation tax,e
which i1s described in the constitution as a
direct tax; as property, they were, by the
laws of some, If not most, of the states, class-
ed as real property, descendible to helrs.
Under the first view, they would be subject
to the tax of 1798, as a capitation tax; ynder
the latter, they would be subject to the taxa-
tion of the other years, as realty. That the
latter view was that taken by the framers of
the acts, after 1798, becomes highly probable,
when 1t is considered that, in the states where
slaves were held, much of the value which

. valuable light on the use of the words ‘direct
® taxes,” in the constitution.
+ *“We are obliged, therefore, to resort to his-

would otherwise have attached to land passed
into the glaves. If, indeed, the land only had

torical evidence, and to seek the meaning of
the words in the use and in the opinion of
those whose relations to the government, and
means of knowledge, warranted them In
speaking witk authority.

“And, considered in this light, the meaning
and application of the rule, as to direct taxes,
appears to us quite clear.

“It is, as we think, distinctly shown in every
act of congress on the subject.

“In each of these acts & gross sum was
laid upon the United States, and the total
amount was apportioned to the several states
according to their respective numbers of in-
habitants, as ascertained by the last preced-
lng census. Having been apportioned, pro-
vision was made for the imposition of the
tax upon the subjects specified in the act, ix-
ing its total sum.

“In 1798, when the first direct tax was im-
posed, the total amount was fixed at two
millions of dollars; in 1813, the amount of
the second direct tax was fixed at three
millions; in 1815, the amount of the third at
six millions, and it was made an annual tax;
in 1816, the provision making the tax annual
was repealed by the repeal of the first see-
ton of the act of 1815, and the total amount
was fixed for that year at three millions of
dollars. No other direct tax was Imposed un-
til 1851, when a direct tax of twenty millions
of doliars was laid, and made annual; but

been valued without the slaves, the land
would have been subject to much heavier
proportional fmposition in those states than
in states where there were no slaves; for the
proportion of tax imposed on each state was
determined by population, without reference
to the subjects on which it was to be assessed.

“The fact, then, that slaves were valued,
under the acts referred to, far from showing,
as some have supposed, that congress re-
garded personal property as a proper object
of direct taxation, under the constitution,
shows only that congress, after 1798, regard-
ed slaves, for the purposes of taxation, as
realty.

“It may be rightly afirmed, therefore, that,
In the practical construction of the constitu-
tion by congress, direct taxes have been lim-
[ted to taxXes on land and appurtenances, and
taxes on polls, or capitation taxes.

“And this construction Is -entitled to great
consideration,especlallyinthe absence ofany-
thing adverse to It in the discussions of the
convention which framed, and of the conven-
tions which ratified, the constitution. * * #*

“This view received the sanction of this
court two years before the enactment of the
first law imposing direct taxes eo nomine.”

The court then reviews the Hylton Case,
repudiates the attack made upon it, reaffirms
the construction placed on it by the legisla-
tive, executive, and judicial departments, and
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axpressly adheras to the raling In the Insuor-
« 8nce Company Case, to which I have referred.
# Summipg up, it said:

*“It follows necessarlly that the power to
tax without apportionment extends to all
other objects. Taxes on other objects are in-
cluded under the heads of taxes not direct,
duties, imposts, and excises, and must be laid
and collected by the rule of uniformity. The
tax under consideration Is a tax on bank cir-
culation, and may very well be classed under
the head of duties. Certainly it is not, in
the sense of the constitution, a direct tax. It
may be said to come within the same cate-
gory of taxation as the tax on incomes of in-
surance companies, which this court, at the
-last term, in the case of Insurance Co. v.
Soule, held not to be a direct tax.”

. This case was, so far as the question of dl-
‘rect taxation is eoncerned, decided by an un-
‘divided court; for, although Mr. Justice Nel-
gon dissented from the opinion, it was not on
the ground that the tax was a direct tax, but
on another question.

Some .years after -this decnslon the matter
again came here for adjudication, In the case
of Scholey v.- Rew, 23 Wall. 331, The issue
there involved ‘was the validity of a tax
placed by a United States statute on the right
.to take real estate by inheritance. The col-
lection of the tax was resisted on the ground
that it was direct. The brief expressly urged
this contention, and said the tax in question
was a tax on.land, if ever there was one. It
discussed the Hylton Case, referred to the
.language used by the varwous judges, and
sought to place upon it the construction which
we are now urged to give it, and which has
been so often rejected by this court.

. This court again by .its unanimous judg-
ment answered all these contentions. I quote
its language:
© “Support to the first objection 1s attempted
to be drawn from that clause of the constitu-
tion which provides that direct taxes shall be
apportioned among the several states which
may be included within the Union, according
to their respective numbers, and also from the
clause which provides that no capitation or
other direct tax shall be laid, unless in propor-
tion to the census or amended enumeration;
o but it is clear that the tax or duty levied by
g the act under consideration is not a direct tax,
» within the meaning of either of those®provi-
slons. Instead of that, it is plainly an excise
tax or duty, authorized by scction 8 of article

1, which vests the power in congress to lay
and collect taxes, duties, imposts, and excises,
to pay the debts, and provide for the commmon
defense and general welfare. * * *

“Indirect taxes, such as duties of impost
and excises, and every other description of
the same, must be uniform; and direct taxes
must be laid in proportion to the census or
enumeration, as remodeled in the fourteenth

amendment. Taxes on lands, houses, and !
.other permanent real estate have always been |

deemed to be direct taxes, and capitation
taxes, by the express words of the constitu-

tion, are within the same category; ‘but 1t
never has been decided that any other legal
exactions for the support of the federal gov-
ernment fall within the condition that, unless
laid in proportion to numbers, that the as-
sessment is invalid.

“Whether direct taxes, in the sense of the
constitution, comprehend any other tax than
a capitation tax and a tax on land, Is a ques-
tlon not absolutely decided, nor is it neces-
sary to determine it in the present case, as It
is expressly decided that the term does not
include the tax on income, which cannot be
distinguished in principle from a succession
tax, such as the one:involved in the present
controversy.”

What language could more clearly and for-
cibly reafirm the previous rulings of the
court upon this subject? What stronger in-
dorsement could be given to the construction
of the constitution which had been given in
the Hylton Case, and which had been adopt-
ed and adhered to by all branches of the
government almost from the hour of its estab-
lishment? It is worthy of note that the court
here treated the decision in the Hylton Case
as conveying the view that the only direct
taxes were ‘“taxes on land and appurte-
nances.” In so doing it necessarily agaln
adopted the suggestion of the justices there
made, thus making them the adjudged con-
clusions of this court. It is too late now to
destroy the force of the opinions in that case
by qualifying them as mere dicta, when they
have again and again been expressly ap-
proved by this court.

If there were left a doubt as to what thlsn
established*construction is, It seems to be en- g
tirely removed by the case of Springer v. U.
S., 102 U. S. 586. Springer was assessed for
an Income tax on his professional earnings
and on the interest on United States bonds.
He declined to pay. His real estate was sold
in consequence. The suit involved the va-
lidity of the tax, as a basis for the aale.
Again every question now preseuted was
urged upon this court. The brief of the plain-
tiff in error, Springer, made the most copious
references to the economic writers, contl-
pental and English. It cited the opinions of
the framers of the constitution. It contained
extracts from the journals of the convention,
and marshaled the authorities In extensive
and impressive array. It reiterated the argu-
ment against the validity of an income tax
which included rentals. It is also asserted
that the Hylton Case was not authority, be-
cause the expressions of the judges, in re-
gard to anything except the carriage tax,
were mere dicta.

The court adhered to the ruling announced
in the previous cases, and held that the tax
was not direct, within the meaning of the
constitution. It re-examined and answered
everything advanced here, and said, in sum-
ming up the case:

“Our conclusions are that direct taxes, with-
in the meaning of the constitution, are only
capitation taxes, as expressed in that instru-
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ment. and taxes on renl estate: and that the
tax of which the plaintiff in error complained
Is within the category of an excise or duty.”

The facts, then, are briefly these: At the
very birth of the government a contention
arcse as to the meaning of the word “direct.”
That controversy was determined by the leg-
Islative and executive departments of the gov-
ernment. Their action came to this court for
review, and it was approved. Every judge
of this court who expressed an opinion made
use of language which clearly showed that
he thought the word “direct,” in the constitu-
tion, applied only to capitation taxes and tax-
es directly on land. Thereafter the construc-
tion thus given was accepted everywhere as
definitive. The matter came again and again
hto this court, and in every case the original
B ruling was adhered to. The suggestions made
« In the Hylton Case were adopted here, and®*in
the last case here decided, reviewing all the
others, this court said that direct taxes, with-
in the meaning of the constitution, were only
taxes on land, and capitation taxes. And
now, after a hundred years, after long-con-
tinued action by other departments of the
government, and after repeated adjudications
of this court, this interpretation is overthrown,
and the congress is declared not to have a
power of taxation which may at some time,
as it has in the past, prove necessary to the
very existence of the government. By what
process of reasoning is this to be done? By
resort to theories, in order to construe the
word “direct” in its economic sense, instead
of in accordance with its meaning in the con-
stitution, when the very result of the history
which I have thus briefly recounted {s to show
that the economiec construction of the word
was repudiated by the framers themselves,
and bas been time and time again rejected by
this court; by a resort to the language of the
framers and a review of their opinions, al-
though the facts plainly show that they them-
selves settled the question which the court
now virtually unsettles. In view of all that
has taken place, and of the many decisions
of this court, the matter at issue here ought
to be regarded as closed forever.

The injustice and harm which must always
result from overthrowing a long and settled
practice sanctioned by the decisions of this
court could not be better illustrated than by
the example which this case affords. Under
the income-tax laws which prevailed in the
past for many years,and which covered every
conceivable source of Income,—rentals from
real estate,—and everything else, vast sums
were collected from the people of the United
States. The decision here rendered announ-
ces that those sums were wrongfully taken,
and thereby, it seems to me, creates a claim. in
equity and good conscience, against the gov-
ernment for an enormous amounft of moncy.
Thus, from the change of view by this court,
it happens that an act of congress, passed for
the purpose of raising revenue, in striet con-
formity with the practice of the government
from the earliest time, and in accordunce

-]
with the oft-repeated declstons of this court, &
furnishes the*occasion for creating a claim e
against the government for hundreds of mil-
lions of dollars. I say, creating a claim, be-
cause, if thegovernment be ingood conscienca
bound to refund that which has been taken
from the citizen in violation of the constitu-
tion, although the technieal right may have
disappeared by lapse of time, or because the
decisions of this court have misled the citizen
to his grievous injury, the equity endures,and
will present itself to the conscience of the
government. ‘This consequence shows how
necessary it is that the court should not over-
throw its past decisions. A distinguished
writer aptly points out the wrong which
must result to society from a shifting judi-
cial interpretation. He says:

“If rules and maxims of law were to ebb
and flow with the taste of the judge, or to
assume that shape which, in his fancy, best
becomes the times; 1if the decisions of one
case were not to be ruled by or depend at all
upon former determinations in other cases of
a like nature,—~I should be glad to know what
person would venture to purchase an estate
without first having the judgment of a court
of justice respecting the identical title under
which he means to purchase. No reliance
could be had upon precedents. Former reso-
lutions upon titles of the same kind could
atford him no assurance at all. Nay, even &
decision of a court of justice upon the very
identical title would be nothing nmiore than a
precarious, temporary security. The practice
upon which it was founded might, in the
course of a few years, become antiquated.
The same title might be again drawn into dis-
pute. "The taste and fashion of the times
might be improved, and on that ground a
future judge might hold himself at liberty, if
not consider it his duty, to pay as little re-
gard to the maxims and decisions of his pred-
ecessor as that predecessor did to the maxims
and decisions of those who went before him.”
Fearne., Rem. (ondon Ed. 1801) p. 264.

The disastrous consequences to flow from
disregarding settled decisions, thus cogently
described, must evidently become greatly
magnified in a case like the present, when the
opinion of the court affects fundamental prin- o
ciples of the government by denying an es- &
sential power of taxation®long conceded toe«
exist, and often exerted by congress. If it
was necessary that the previous decisions of
this court should be repudiated, the power to
amend the constitution existed, and should
have been availed of. Since the Hylton Case
was decided, the constitution has been repeat-
edly amended. The construction which con-
fined the word *“direct” to capitation and
land taxes was not changed by these amend-
ments, and it should not now be reversed by
what seems to me to be a judicial amendment
of the constitution.

The finding of the court in this case that
the inclusion of rentals from real estate in an
incone tax makes it direct, w0 that extent, is,
iy my judgwent, conclusively denied by the
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authoritles to which I have referred, and
which establish the validity of an income tax
in itself. Hence, I submit, the decision nec-
essarily reverses the settled rule which it
seemingly adopts in part. Can there be se-
rlous doubt that the question of the validity
of an income tax, in which the rentals of real
estate are included, is covered by the deci-
sions which say that an income tax is gener-
ically indirect, and that, therefore, it is valid
without apportionment? I mean, of course
could there be any such doubt, were it not for
the present opinion of the court? Before un-
dertaking to answer this question I deem it
necessary to consider some arguments ad-
vanced or suggestions made,

(1) The opinions of Turgot and Smith and
other economists are cited, and it is said their
views were known to the framers of the con-
stitution, and we are then referred to the
apinions of the framers themselves. The ob-
Ject of the collocation of these two sources of
authority is to show that there was a concur-
rence between them as to the meaning of the
word “direct.” But, in order to reach this
conclusion, we are compelled to overlook the
fact that this court has always held, as ap-
pears from the preceding cases, that the opin-
fons of the economists threw little or no light
on the inferpretation of the word ‘“direct,” as
found In the constitution. And the whole
effect of the decisions of this court is to es-
tablish the proposition that the word has a
different significance in the constitution from
that which Smith and Turgot have given to
it when used in a general economic sense.
Indeed, it seems to me*that the conclusion de-
duced from this line of thought itself demon-
strates its own unsoundness., What is that
conclusion? That the framers well under-
stood the meaning of “direct.”

Now, it seems evident that the framers,
who well understood the meaning of this
word, have themselves declared in the most
positive way that it shall not be here con-
strued in the sense of Smith and Turgot.
The congress which passed the carriage tax
act was composed largely of men who had
participated in framing the constitution.
That act was approved by Washington, who
had presided over the deliberations of the
convention. Certainly, Washington himself,
and the majority of the framers, if they well
understood the sense in which the word “di-
rect' was used, would have declined to adopt
and approve a taxing act which clearly vio-
lated the provisicns of the constitution, if the
word “direct,’”” as therein used, had the mean-
ing which must be attached to it if read by
the light of the theories of Turgot and Adam
Smith. As has already been noted, all the
judges who expressed opinions in the Hy!-
ton Case suggested that “direct,” in the con-
stitutional sense, referred only to taxes on
land and capitation taxes. Could they have
possibly made this suggestion if the word
had been used as Smith and Turgot used it?
It is immaterial whether the suggestions of
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the judges were dicta or not. They could
not certainly have made this intimation, if
they understood the meaning of the word
“direct” as being that which it must have
imported if construed according to the writ-
ers mentioned. Take the language of Mr.
Justice Paterson, “I never entertained a
doubt that the prineipal, I will not say the
only, objects that the framers of the consti-
tution contemplated as falling within the rule
of apportionment were & capitation tax and a
tax on land.” He had borne a conspicuous
part in the convention. Can we say that he
understood the meaning of the framers, and
yet, after the lapse of a hundred years, frit-
ter away that language, uttered by him from
this bench in the first great case in which
this court was called upon to interpret the
meaning of the word ‘“‘direct”? It cannot be
said that his language was used carelessly,
or without a knowledge of its great import.
The debate upon the passage*of the carriage;
tax act had manifested divergence of opinion

as to the meaning of the word “direct.”

The magnitude of the issue is shown by all

contemporaneous authority to have been

deeply felt, and its far-reaching consequence

was appreciated. Those controversies came

here for settlement, and were then determin-

ed with a full knowledge of the importance

of the issues. They should not be now re-

opened.

The argument, then, it seems to me, re-
duces itself to this: That the framers well
knew the meaning of the word ‘‘direct”;
that, so well understanding it, they practical-
ly interpreted it in such a way as to plainly
indicate that it had a sense contrary to that
now given to it, in the view adopted by the
court. Although they thus comprehended
the meaning of the word and interpreted it
at an early day, their interpretation is now
to be overthrown by resorting to the econo-
mists whose construction was repudiated by
them. It is thus demonstrable that the con-
clusion deduced from the premise that the
framers well understood the meaning of the
word “direct” involves a fallacy; in other
words, that it draws a faulty conclusion,
even if the predicate upon which the conclu-
sion is rested be fully admitted. But I do not
admit the premise. The views of the fram-
ers, cited in the argument. conclusively show
that they did not well understand, but were
in great doubt as to, the meaning of the
word “direct.” The use of the word was
the result of a compromise. It was accepted
as the solution of a difliculty which threaten-
ed to frustrate the hopes of those who look-
ed upon the formation of a new government
as absolutely necessary to escape the condi-
tion of weakness which the articles of con-
federation had shown. Those who accepted
the compromise viewed the word in different
lights, and expected different results to flow
from its adoption. This was the natural re-
sult of the struggle which was terminated
by the adoption of the provision as to repre-

[}
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sentation and direct taxes. That warfare of
opinion had been engendered by the exist-
ence of slavery in some of the states, and
was the consequence of the conflict of inter-
est thus brought about. In reaching a set-
tlement, the minds of those who acted on it
were naturally concerned in the main with
the cause of the contention, and not with
the other things which had been previously
settled by thesconvention. Thus, while there
was, In all probability, clearness of vision as
to the meaning of the word “direct,” in rela-
tion to its bearing on slave property, there
was inattention in regard to other things, and
there were therefore diverse opinions as to
its proper signification. That such was the
case in regard to many other clauses of the
constitution has been shown to be the case
by those great controversies of the past,
which have been peacefully settled by the
adjudications of this court. While this dif-
ference undoubtedly existed as to the effect
to be given the word “direct,” the consensus
of the majority of the framers as to its
meaning was shown by the passage of the
carriage tax act. That consensus found ade-
quate expression in the opinions of the jus-
tices in the Hylton Case, and in the decree
©of this court there rendered. The passage
of that act, those opinions, and that decree,
settled the proposition that the word applied
only to capitation taxes and taxes on land.

Nor does the fact that there was Qiffer-
ence in the minds of the framers as to the
meaning of the word “direct” weaken the
binding force of the interpretation placed up-
on that word from the beginning; for, If
such difference existed, it is certainly sound
te hold that a contemporaneous solution of a
doubtful question, which has been often con-
firmed by this court, should not mow be re-
versed. The framers of the constitution, the
members of the earliest congress, the illus-
trious man first called to the office of chief
executive, the jurists who first sat in this
court, two of whom had borne a great part
in the labors of the convention, all of whom
dealt with this doubtful question, surely oc-
cupied a higher vantage ground for its cor-
rect solution than do those of our day. Here,
then, is the dilemma: If the framers under-
stood the meaning of the word “direct” in
the constitution, the practical effect which
they gave to it should remain undisturbed;
if they were in doubt as to the meaning, the
interpretation Iong since authoritatively af-
fixed to it should be upheld.

(2) Nor do I think any light {s thrown upon
« the question of whether the tax here under
+ consideration is direct or*indirect by refer-

ring to the principle of “taxation without rep-

resentation,” and the great struggle of our
forefathers for its enforcement. It cannot
be said that the congress which passed this
act was not the representative body ftixed by
the constitution. Nor can it be contended
that the struggle for the enforcement of the
principle involved the contention that repre-
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sentation should be In exact proportion to the
wealth taxed. If the argument be used in
order to draw the inference that because, in
this instance, the indirect tax imposed will
operate differently through various sections
of the country, therefore that tax should be
treated as direct, it seems to me it is un-
sound. The right to tax, and not the effects
which may follow from its lawful exercise,
is the only judicial question which this court
is called upon to consider. If an indirect
tax, which the constitution has not subject-
ed to the rule of apportionment, is to be beld
to be a direct tax, because it will bear npom
aggregations of property in different sections-
of the country according to the extent of
such aggregations, then the power is denleds
to congress to do that which the constitu-~
tion authorizes because the exercise of a law-
ful power is supposed to work out a resuit
which, in the opinion of the court, Wag not
contemplated by the fathers. If this be
sound, then every question which bas been
determined in our past history i8 now still
open for judicial reconstruction, The just-
ness of tariff legislation has turned upon the
assertion on the one hand, denied on the oth
er, that it operated unequally on the inhab
itants of different sections of the couatry.
Those who opposed such legislation have al-
ways contended that its necessary effect was
not only to put the whole burden upon one
section, but also to directly enrich certain of
our citizens at the expense of the rest, and
thus build up great fortunes, to the benefit
of the few and the detriment of the many.
Whether this economic contention be true or
untrue is not the question. Of course, I in-
timate no view on the subject. Will it be
said that if, to-morrow, the personnel of this
court should be changed, it could deny tihe
power to enact tariff legislation which has
been admitted to exist In congress from the
beginning, upon the ground that such legisla-
tion beneficially affects one section or set of 2
people*to the detriment of others, within the #
spirit of the constitution, and therefore con-
stitutes a direct tax?

(3) Nor, in my judgment, does any force re-
sult from the argument that the framers ex-
pected direct taxes to be rarely resorted to,
and, as the present tax was imposed without
public necessity, it should be declared vold.

It seems to me that this statement begs the
whole question, for it assumes that the act
now before us levies a direct tax. whereas
the question whether the tax is direct or not
is the very issue Involved in this case. If
congress now deems it advisable to resort
to certain forms of Indirect taxation which
have Dbeen frequently, though not continu-
ously, availed of in the past, T cannot see
that its so doing affords any reason for con-
verting an indirect into a direct tax in or-
der to nullify the legislative will. The pol-
fcy of any particular method of taxation, or
the prescoce of an exigency which requires
its adoption, Is a purely legislative question,
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It seems to me that 1t vlolates the elementa-
ry distinetion between the two departments
of the government to allow an opinion of
this court upon the necessity or expediency
of a tax to affect or control our determina-
tion of the existence of the power to im-
pose 1it.

But I pass from these considerations to ap-
proach the question whether the inclusion of
rentals from real estate in an income tax
renders such a tax to that extent *“direct”
under the constitution, because it constitutes
the Imposition of a direct tax on the land
itself.

Does the incluston of the rentals from real
estate in the sum going to make up the ag-
gregate income from which (in order to ar-
rive at taxable income) is to be deducted
insurance, repairs, losses In business, and
$4,000 exemption, make the tax on Income
so ascertained a direct tax on such real es-
tate?

In answering this question, we must nec-
essarily accept the interpretation of the
word “direct” authoritatively given by the
history of the government and the decisions
of this court just cited. To adopt that in-
terpretation for the general purposes of an
income tax, and then repudiate it because of
one of the elements of which it is composed,
would violate everyselementary rule of con-
struction. So, also, to seemingly accept that
interpretation, and then resort to the framers
and the economists in order to limit its ap-
plication and give it a different significance,
is equivalent to its destruction, and amounts
to repudiating it without directly doing so.
Under the settled interpretation of the word,
we ascertain whether a tax be “direct” or
not by considering whether it iIs a tax on
land or a capitation tax. And the tax on
land, to be within the provision for appor-
tionment, must be direct. Therefore we have
two things to take into account: Is it a tax
on land, and is it direct thereon, or so im-
mediately on the land as to be equivalent to
a direct levy upon it? To say that any bur-
den on land, even though indirect, must he
apportioned, is not only- to incorpoiate a
new provision in the constitution, but is also
to obliterate all the decisions to which I
have referred, by ccnstiuing them as hold-
ing that, although the constitution forbids
only a direct tax on land without apportion-
ment, it must be so interpreted as to bring
an indireet tax on land within its inhibition.

It is said that a tax on the rentals is a tax
on the land, as if the act bere under con-
sideration imposed an immediate tax on the
rentals. This statement, 1 submit, is a mis-
conception of the issue. The point involved
is whether a tax op net income, when such
income is made up by agzgregating all sources
of revenue and deducting repairs, insurance,
losses In business, exewmptions, ete., becomes,
to the extent to which real-estate revenues
may have entered into the gross income, a
direct tax on the land itself. In other words,
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does that which reaches an Income, and
thereby reaches rentals indirectly, and reach-
es the land by a double indirection, amount
to a direct levy on the land itself? It seems
to me the question, when thus accurately
stated, furnishes its own negative response.
Indeed, I do nmot see how the issue can be
stated precisely and logically without mak-
ing it apparent on its face that the inclu-
sion of rental from real property in income
is nothing more than an indirect tax upon
the land.

It must be borne in mind that we are not
dealing with the want of power In con-3
gress to assess real estate at all On-<thee
contrary, as I bave shown at the outset, con-
gress has plenary power to reach real estate,
both directly and indirectly. If it taxes real
estate directly, the constitution commands
that such direet imposition shall be appor-
tioned. But because an excise or other indi-
rect tax, imposed without apportionment, has
an indirect effect upon real estate, no viola-
tion of the constitution is committed, be-
cause the constitution has left congress un-
trammeled by any rule of apportionment as
to indirect taxes,—imposts, duties, and ex-
cises. The opinions in the Hylton Case, so
often approved and reiterated, the unani-
mous views of the text writers, all show .that
a tax on land, to be direct, must be an as-
sessment of the land itself, either by quan-
tity or valuation. Here there is no such as-
sessment. It is well also to bear in mind,
in considering whether the tax is direct on
the land, the fact that if land yields no rental
it contributes nothing to the income. If it
is vacant, the law does not force the owner
to add the rental value to his taxable income.
And so it is if he occupies it himself.

The citation made by counsel from Coke on
Littleton, upon which so much stress is laid,
seems to me to have no relevancy. The fact
that where one delivers or agrees to give
or transfer land, with all the {ruits and rev-
enues, it will be presuined to be a convey-
ance of the land, in no way supports the
proposition that an indirect tax on the rental
of land is a direct burden on the land itself.

Nor can I see the application of Brown v.
Maryland; Western v. Peters; Dobbins v.
Commnzissioners; Almy v. California; Cook v.
Pennsylvania; Railroad Co. v. Jackson;
I’hiladelphia & 8. 8. 8. Co. v. Pennsylvania;
Leloup v. Mobile; Telegraph Co. v. Adams. All
these cases involved the question whether,
under the constitution. if no power existed
to tax at all, either directly or indirectly, an
indirect tax would be unconstitutiounal. These
cases would be apposite to this ¢ congress’
bad no power to tax real estate. WWere such
the case, it might be that the imposition of
an excise by congress which reached real=
estate indirectly would® necessarily violates
the constitution, because, as it had no power
in the premises. every attempt to taa, direct-
1y or indirectly, would be null. THere, on tha
contrary, it is not denied that the power to
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tax exists In congress, but the guestlon Is,
18 the tax direct or indirect, in the consti-
tutional sense?

But it is unnpecessary to follow the argu-
ment further; for, if I understand the opin-
fons of this court already referred to, they
absolutely settle the proposition that an in-
clusion of the rentals of real estate in an In-
come tax does not violate the constitution.
At the risk of repetition, I propose to go over
the cases again for the purpose of demon-
strating this. In doing so, let it be under-
stood at the outset that I do not question
the authority of Cohens v. Virginia or Car-
roll v. Carroll’s Lessee or any other of the
cases referred to in argument of counsel.
These great opinions bold that an adjudica-
tion need not be extended beyond the prin-
ciples which it decides. While conceding
this, it is submitted that, if decided cases do
directly, affirmatively, and necessarily, in
principle, adjudicate the very question here

involved, then, under the very text of the

opinions refeired to by the court, they should
conclude this question. In the first case, that
of Hylton, is there any possibility, by the
subtlest ingenuity, to reconcile the decision
here announced with what was there estab-
lished? _

In the second case (Insurance Co. v. Soule)
the levy was upon the company, its pre-
miums, its dividends, and net gains from all
sources. The case was certified to this court,
and the statement made by the judges in ex-
planation of the question which they pro-
pounded says:

“The amount of said premiums, dxwdends,
and net gains were trily stated in said lists
or returns.” Origiital Record, p. 27.

It will be thus seen that the issue there
presented was not whether an income tax on
business gains was valid, but whether an in-
come tax on gains from business and all
other net gains was constitutional. Under this
state of facts, the guestion put to the court
was— .

“Whether the taxes paid by the plaintiff,

and sought to be recovered back, in this ac--

tion, are not direct taxes within the meaning
< of the constitution of the United States.”

«. *This tax covered revenue of every possible
pature, and it therefore appears self-evident
that the court could not have upheld the
statute without deciding that the income’ de-
rived from realty, as well as that derived
from every other source, might be taxed
without apportionment. It is obvious that,
if the court had considered that any particu-
lar subject-matter which the statute reached
was not constitutionally included, it would
have been obliged, by every rule of safe judi-
cial conduct, to qualify its answer as to this
particular subject.

It is impossible for me to conceive that the
court did not embrace in its rulinz the con-
stitationality of an income tax which includ-
ed rentals from real estate, since, without
passing upon that question, it could not have
decided@ the issue presented. -~ And another

reason why it is logically impossible that this
question of the validity of the inclusion of
the rental of real estate in an income tax
could have been overlooked by the court is
found in the fact, to which I have already
adverted, that this was one of the principal
points urged upon its attention, and the ar-
gument covered all the ground which has
been occupled here,—indeed, the very citation
from Coke upon Littleton, now urged as eon-
clusive, was there made also in the brief of
counsel. And. although .-the return of in-
come, involved in that case, was made “in
block,” the very fact that the burden of the
argument was that to include rentals from -
real estate, in income subject to taxation,
made such tax pro tanto direct, seems to me
to indicate that such rentals had entered into
the return made by the corporation,

Again, in the case of Scholey v. Rew, the
tax in question was laid directly on the right
to take real estate by 1nhe11tance,—a nght_
which the United States bad no power to
control. The case could not have been decid-
ed, in any point of view, without holding a
tax upon that right was not direct, and that,
therefore, it could be levied without appor—'
tionment. It is manifest that the court could
not have overlooked the question whether
this was a direct tax on the land or not, be-
cause in the argument of counsel it was said.
if there was any tax in the world that was$
a tax on real estate which was=direct, that¥
was the one. The court said it was not, and
sustained the law. I repeat that the tax
there was put directly upon the right to in-
herit, which congress had no power to regu-
late or control. The case was therefore great.
ly stronger than that here presented, for con-
gress has a right to tax real estate directly
with apportionment. = That decision cannot-
be expiained away by saymg that the court.
overlooked the fact that congress had mno
power to tax the devolution of real estate,
and treated it as a tax on such devolution.
Will it be said, of the distinguished men who
then adorned this bench, that, although the
argument was pressed upon them that this
tax was levied directly on the real estate,
they Ignored the elementary principle that
the control of the inheritance of realty is a
state and not a federal function? But, even
if the case proceeded upon the theory that
the tax was on the devolution of the real es-
tate, and was therefore not direct, Is it not
absolutely decisive of this controversy? If
to put a burden of taxation on the right to
take real estate by inheritance reaches realty
only by indirection, how can it be said that
a tax on the income, the result of all sources
of revenue, including rentals, after deduct-
ing losses and expenses, which thus reaches
the rentals indirectly, and the real estate in-
directly through the rentals, is a direct tax
on the real estate itself? )

So, it is'manifest in the Springer Case that
the same question was necessarily decided.
It seems obvious that the court intended in
that case to decide the whole question, io-
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cluding the right to tax rental from real es-
tate without apportionment. It was elabo-
rately and carefully argued there that as the
law included the rentals of land in the in-
come taxed, and such inclusion was unconsti-
tutional, this, therefore, destroyed that part
of the law which imposed the tax on the rev-
enues of personal property. Will it be said,
In view of the fact that in this very case four
of the judges of this court think that the in-
clusion of the rentals from real estate in an
income tax renders the whole law invalid,
that the question of the inclusion of the rent-
als was of no moment there, because the re-
turn there did not contain a mention of such

s rentals? Were®the great judges who then
composed this court so neglectful that they
did not see the importance of a question
which is now considered by some of its mem-
bers so vital that the result in their opinion
is to annul the whole law, more especially
when that question was pressed upon the
court in argument with all possible vigor and
earnestness? But I think that the opinion
in the Springer Case clearly shows that the
court did consider this question of im-
portance, that it did intend to pass upon it,
and that it deemed that it had decided all
the questions affecting the validity of an in-
come tax in passing upon the main issue,
which included the others as the greater in-
cludes the less.

I can discover no principle upon which
these cases can be considered as any less
conclusive of the right to include rentals of
land in the concrete result, income, than they
are as to the right to levy a general income
tax. Certainly, the decisions which hold
that an income tax as such is not direct, de-
cide on principle that to include the rentals
of real estate in an income tax does not make
it direct. If embracing rentals in income
makes a tax on income to that extent a *di-
rect” tax on the land, then the same word,
in the same sentence of the constitution, has
two wholly distinct constitutional meanings,
and signifies one thing when applied to an
income tax generally, and a different thing
when applied to the portion of such a tax
made up in part of rentals. That is to say,
the word means one thing when applied to
the greater, and another when applied to the
lesser, tax.

My inability to agree with the court in the
conclusions which it has Just expressed
causes me much regret. Great as is my re-
spect for any view by it announced, I can-
not resist the conviction that its opinion and
decree in this case virtually annul its pre-
vious decisions in regard to the powers of
congress on the subject of taxation, and are
therefore fraught with danger to the court,
to each and every citizen, and to the repub-
lic. The conservation and orderly develop-
ment of our Institutions rest on our accept-
ance of the results of the past, and their use

was lights to guide our steps in the future.
» Teach the lesson that settled principles may
be overthrowr<at any time, and confusion
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and turmoil must ultimately result. In the
discharge of its function of interpreting the
constitution this court exercises an august
power. It sits removed from the contentions
of political parties and the animosities of
factions. It seems to me that the accom-
plishment of its lofty mission can only be se-
cured by the stability of its teachings and
the sanctity which surrounds them. If the
permanency of its conclusions is to depend
upon the personal opinions of those who,
from time to time, may make up its mem-
bership, it will inevitably become a theater
of political strife, and its action will be with-
out coherence or consistency. There i8 no
great principle of our constitutional law,
such as the nature and extent of the com-
merce power, or the currency power, or oth-
er powers of the federal government, which
has not been ultimately defined by the adju-
dications of this court after long and earnest
struggle. If we are to go back to the orig-

“inal sources of our political system, or are

to appeal to the writings of the economists
in order to unsettle all these great princi-
ples, everything is lost, and nothing saved
to the people. The rights of every individ-
ual are guarantied by the safeguards which
have been thrown around them by our adju-
dications., If these are to be assailed and
overthrown, as is the settled law of income
taxation by this opinion, as I understand it,
the rights of property, so far as the federal
constitution is concerned, are of little worth.
My strong convictions forbid that I take part
in a conclusion which seems to me so full
of peril to the country. I am unwilling to
do so, without reference to the question of
what my personal opinion upon the subject
might be if the question were a new one, and
was thus unaffected by the action of the
framers, the history of the government, and
the long line of decisions by this court. The
wisdom of our forefathers in adopting a writ-
ten constitution has often been impeached up-
on the theory that the interpretation of a
written instrument did not afford as complete
protection to liberty as would be enjoyed un-
der a constitution made up of the traditions
of a free people. Writing, it has been said,
does not insure greater stability than tradi-o
tion does, while it*destroys flexibility. Thes
answer has always been that by the foresight
of the fathers the construction of our written
constitution was ultimately confided to this
body, which, from the nature of its judicial
structure, could always be relied upon to act
with perfect freedom from the influence of
faction, and to preserve the benefits of con-
sistent interpretation. The fundamental con-
ception of a judicial body is that of one
hedged about by precedents which are bind-
ing on the court without regard to the per-
sonality of its members. Break down this
belief in judicial continuity, and let it be felt
that on great constitutional questions this
court is to depart from the settled conclusions
of its predecessors, and to determine them all
according to the mere opinion of those who

[P
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temporarily ill its bench, and our constitution
will, in my judgment, be bereft of value, and
become a most dangerous instrument to the
rights and liberties of the people.

In regard to the right to include in an in-
come tax the interest upon the bonds of mu-
nicipal corporations, I think the decisions of
this court, holding that the federal govern-
ment is without power to tax the agencies
of the state government, embrace such bonds,
and that this settled line of authority is con-
clusive upon my judgment here. It deter-
mines the guestion that, where there is no
power to tax for any purpose whatever, no
direct or indirect tax can be imposed. The
authorities cited in the opinion are decisive
of this question. They are relevant to one
case, and not to the other, because, in the one
case, there is full power in the federal gov-
ernment to tax, the only controversy being
whether the tax imposed is direct or indirect;
while in the other there is no power whatever
{n the federal government, and therefore the
levy, whether direct or indirect, is beyond the
taxing power.

Mr, Justice HARLAN authorizes me to say
that he concurs in the views herein expressed.

Mr. Justice HARLAN, dissenting.

» I concur so entirely in the general views ex-

g pressed by Mr. Justice WHITE in reference

¢ to the questions disposed of by the<opinion
and judgment of the majority, that I will do
no more than indicate, without argument, the
conclusions reached by me after much con-
sideration. Those conclusions are:

1. Giving due effect to the statutory provi-
sion that “no suit for the purpose of restrain-
ing the assessment or collection of any tax
shall be maintained in any court” (Rev. St.
§ 3224), the decree below dismissing the bill
should be affirmed. As the Farmers’ Loan &
Trust Company could not itself maintain a
suit to restrain either the assessment ar col-
lection of the tax imposed by the act of con-
gress, the maintenance of a suit by a stock-
holder to restrain that corporation and its
directors from voluntarily paying such tax
would tend to defeat the manifest object of
the statute, and be an evasion of its provi-
sions. Congress intended to forbid the issu-
ing of any process that would interfere in any
wise with the prompt collection of the taxes
imposed. Thé present suits are mere devices
to strike down a general revenue law by de-
crees, to which neither the government nor
any officer of the United States could be
rightfully made partles of record.

2. Upon principle, and under the doctrines
announced by this court in numerous cases,
a duty upon the gains, profits, and income de-
rived from the rents of land is not a *direct”
tax on such land within the meaning of the
constirutional provisions requiring capitation
or otber direct taxes to be apportioned among
the several states according to their respective
numbers, determined in the mode prescribed
by that insttument. Such a duty may be im-

posed by congress without apportioning the
same among the states according to popula-
tion.

3. While property, and the gains, profits
and income derived from property, belonging
to private corporations and individuals, are
subjects of taxation for the purpose of paying
the debts and providing for the common de-
fense and the general welfare of the Urlted
States, the instrumentalities employed by the
states in execution of their powers are not
subjects of taxation by the general govern-
ment, any more than the instrumentalities of
the United States are the subjects of taxation
by the states; and any tax imposed directly 2
upon interest derived from bonds issued by?
a municipal corporation#for public purposes,
under the authority of the state whose instru-
mentality it is, {s a burden upon the exercise
of the powers of that corporation which only
the state creating it may impose, In such a
case it is immaterial to inquire whether the
tax is, In its nature or by its operation, a
direct or an indirect tax; for the instrumen-
talities of the states—among which, as is well
settled, are municipal corporations, exercising
powers and holding property for the benefit of
the public—are not subjects of national taxa-
tion in any form or for any purpose, while

-the property of private corporations and of

Individuals is subject to taxation by the gen-
eral government for national purposes. So it
has been frequently adjudged, and the ques-
tion is no longer an open one in this court.

Upon the several questions about which the
members of this court are equally divided in
opinion, I deem it appropriate to withhold any
expression of my views, because the opinion
of the chief justice is silent in regard to those
questions
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Mr. Chief Justice FULLER. This case dif-
fers in no essential respect from that just de-
cided (Pollock v. Trust Co., 15 Sup. Ct. 673),
and must be disposed of in the same way.

Decree accordingly.

Mr. Justice WHITE. For the rensons given
in ease No. 893 (Pnllock v. Trust Co.. 15 Sup
Ct. 673), I dissent from the decree in this cause.

Note. The opinion rendered by Mr. Justice
Field in the case of I'ollock v. Trust Co., 15
Sup. Ct. 673, was entitled also in the above
case.




