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EXECUTIVE SUMMARY
Americans increasingly are realizing they have lost

control of their federal government. Not only has that

government broken nearly all constitutional restraint, but it
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has saddled future generations with deficits
and a debt of third-world proportions.

Citizens have attempted various strategies
to recover their government with only
indifferent success. But they have not
yet triggered the constitutional tool the
Founders intended to be used in such
crises: Amending the Constitution to
save it, using the state-application-and-
convention process.

The Founders included in the Constitution
two methods of proposing amendments
to the states for ratification: proposal by
Congress and proposal by a “convention
for proposing amendments”---essentially
a drafting committee designed to put into
acceptable form amendments suggested

by the state legislatures. As this paper shows, the
Founders included the latter method to enable the people
to correct the system when Congress was unwilling or
unable to do so.

Unfortunately, access to the state-application-and-
convention process has been hampered by inadequate
information and misinformation. This paper seeks to solve
that problem with the most comprehensive survey of the
historical evidence ever published. It explains just how the
process was supposed to work.

One key finding is that a convention for proposing
amendments is not a “constitutional convention,” nor
does it enjoy wide powers, as apologists for the federal
government often claim. It is a drafting committee, for
most purposes an agent of the state legislatures and
answerable to them. It may consider only items on the
state-imposed agenda, and its proposals become part of
the Constitution only if three fourths of the states approve.

We thank and acknowledge the Goldwater Institute for
publishing an earlier version of this paper.

AMENDING THE CONSTITUTION BY CONVENTION:
A MORE COMPLETE VIEW OF THE FOUNDERS’ PLAN

INTRODUCTION: WHEN INACTION LEADS

TO DISASTER

A growing number of Americans have become deeply

concerned by the inability of the federal government,

particularly Congress, to operate within constitutional or

financial limits. As a result, a movement

is welling up throughout America to
amend the Constitution either to clarify
the scope of federal power or to impose
some restrictions upon its exercise. An
ultimate goal would be to revive the
Founders' view of the federal government
as a fiscally-responsible entity that protects
human freedom.

The use of the amendment process to
promote the Founders’ vision for America
is well-established. Most of the twenty-
seven amendments adopted to date
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served this purpose. All of the first eleven amendments

were designed largely or entirely to enforce on the federal

government the terms of the Constitution as represented

by its advocates during the debates over ratification. The

Twenty-First Amendment restored the control of alcoholic

beverages to the states. The Twenty-Second Amendment

restored the two-term presidential tradition established by

George Washington, Thomas Jefferson, James Madison,

and James Monroe. The Twenty-Seventh Amendment,

limiting congressional pay raises, had been drafted by

Madison and approved by the first session of the First

Congress (1789). In addition, several other amendments

that changed the Founders’ political settlement did so in

ways that furthered fundamental Founding principles. An

example is the Thirteenth Amendment, abolishing slavery.

Article V of the Constitution provides that either Congress

or a convention for proposing amendments may propose

amendments to the states. A convention for proposing

amendments (also called an “amendments convention,”

an ‘Article V convention” and a “convention of the states”)

arises when two thirds of the states send “applications” to

Congress directing it to call such a convention. Whether

proposed by Congress or by convention, an amendment

must be approved by three fourths of the states before it

becomes effective.?




Sometimes the
cost of inaction is
higher than the
cost of action.

The Founders included the state-application-and-
convention process because they recognized that
Congress might become irresponsible or corrupt and
refuse to propose needed changes—particularly if those
changes might restrain the power of Congress.® In the
state-application-and-convention process, the states play
much the same role in curbing abuses at the federal

level as citizens do when curbing abuses through citizen
initiatives at the state level. Increasingly, Americans are
recognizing the current situation in our country is precisely
the kind for which the convention method was designed.

States have sent hundreds of convention applications to
Congress over the years. On several occasions, these
have arisen from widespread efforts to solve serious
problems that the federal government seemed unable to
solve. None of these efforts have succeeded in triggering
a convention. A mid- | 9th-century campaign to call a
convention to reconcile North and South was blocked by
dithering politicians.* Efforts to call a convention to force
direct election of senators ended when the Senate finally
yielded and Congress submitted to the states the proposal
that became the Seventeenth Amendment. Efforts to call
a convention since that time have been torpedoed largely
by fears that the state-application-and-convention method
would create a “constitutional convention” that could
exercise total power to re-write or otherwise destroy the
Constitution.

No doubt we are better off without some of the
amendments promoted by those seeking to use the state-
application-and-convention process. But the failures of
two of the broader-based movements ended in tragedy,
because the serious problems that provoked them
persisted after efforts for a convention were stymied. The
failure of the | 9th-century reconciliation
movement helped bring on the Civil War.
The failure of the 20th-century balanced
budget movement left Congress still
unable to balance its budget,® resulting in
a loss of political legitimacy and a federal
debt now almost as large as the entire
annual economy. Sometimes the cost of inaction is higher
than the cost of action. But before the risks and rewards
of the state-application-and-convention process can be
considered, one must first determine how the process
was supposed to operate. That is the subject of this Issue
Paper.

This Paper outlines the findings of an historical investigation
into the Founders’ understanding of how the state-
application-and-convention process was supposed to
operate. The investigation was conducted as objectively
as possible, and irrespective of whether the author or
anyone else might care for the results. This Paper does
not purport to resolve every issue on the process—only
those issues that can be resolved with Founding-Era
evidence.®

SOME ESSENTIAL BACKGROUND
TERMINOLOGY

This Issue Paper uses several specific terms to refer to
groups of people.” The Framers were the 55 men who
drafted the Constitution at the federal convention in
Philadelphia between May 29 and September |7, 1787.
The Ratifiers were the |,648 delegates at the |3 state-
ratifying conventions meeting from late 1787 through
May 29, 1790. The Federalists were participants in the
public ratification debates who argued for adopting the
Constitution. Their opponents were Anti-Federalists.
The Founders comprised all who played significant roles
in the constitutional process, whether they were Framers,
Ratifiers, Federalists, or Anti-Federalists. Also among

the Founders were the members of the Confederation
Congress (1781-89) and its leading officers, as well as the
members of the initial session of the First Federal Congress
(1789). Many Founders fit into more than one category.
For example, James Madison was a Framer, Ratifier, and a
leading Federalist, while Elbridge Gerry was a Framer and
Anti-Federalist, but not a Ratifier.

As used in this Issue Paper, the original understanding is
the Ratifiers’ subjective understanding of a provision in
the Constitution—what those who voted for ratification
actually understood the Constitution to mean. The
original meaning (or “original public meaning”) is the
objective meaning of a provision to a reasonable person
at the time—the understanding of a provision that
would be provided by consulting the relevant definition
in a contemporaneous dictionary. Original intent is the
subjective intent and understanding of the Framers.
During the Founding Generation, legal documents
were interpreted according the original understanding
of the makers, if available, and otherwise by the original
meaning. The original intent served as evidence of original
understanding and original meaning.?




THE FOUNDERS’ THEORY OF “FIDUCIARY
GOVERNMENT”

To understand the rules in the Constitution and how they
were supposed to operate, one must understand the
Founders’ concept of fiduciary government.

A “fiduciary” is a person acting on behalf of, or for the
benefit of, another, such as an agent, guardian, trustee,
or corporate officer. The rules governing fiduciaries in the
| 8th century were strict, and much like those existing
today.” A document creating the fiduciary relationship
could, and still may, modify those rules somewhat.

Central to Founding-era political theory was that rightful
government was (in John Locke’s phrase), a “fiduciary
trust.” The Founders frequently

The Founders described public officials by names of
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different kinds of fiduciaries, such as
“trustees” and “agents.” The Founders
believed that public officials were, or
should be, bound, always morally but
often legally, to meet fiduciary standards.

but often legally, . ' ,
. They did not see this as merely an ideal,
to meet fiduciary o .
standards. but rather as a principle of public law.

This principle was to be enforced in

several ways, including but not limited
to removal from office by impeachment, the traditional
Anglo-American remedy for breach of fiduciary duty—or,
as it then usually was called, “breach of trust.”

During the Constitution’s framing and ratification process,
actions and proposals frequently were measured in public
discourse by the fiduciary standard. People discussed
whether the delegates to the federal convention had
exceeded their authority as fiduciaries. They discussed
whether, and how, the Constitution would promote the
rules of fiduciary government.

The branch of fiduciary law most relevant to the state-
application-and-convention process is the law of agency.
Three rules applying to agents, both then and now, are
particularly important for our purposes:

* The wording of the instrument by which the principal
(employer) empowers the agent, read in light of its
purposes, defines the scope of the agent's authority.

* An agent is required to remain within the scope of
this authority, and if he undertakes unauthorized
action, he is subject to legal sanctions and the

unauthorized action usually is invalid.

* If under the same instrument an agent serves more
than one person (as when a manager serves a
business owned by three partners), the agent is
required to treat them all equally and fairly—or, in
the language of the law, “impartially.”

The rule that an agent should not perform an
unauthorized action does not (and did not) prevent the
agent from recommending the action to his principal. For
example, suppose an agent is authorized to purchase
some land at a price of not more than $300,000. If the
agent contracts to buy the land for $350,000, he has
exceeded his authority and (unless certain legal exceptions
apply) the principal generally is not bound to the contract.
On the other hand, after sizing up the

situation the agent may recommend to the
principal that the he raise his authorized The rule that an
price. This is only a recommendation; it agent should not
has no legal force of any kind. p erfomf an umfu-
thorized action

If the agent does exceed his authority does not (and

did not) prevent
and agree to pay $350,000 for the land )p
. L . the agent from
without pre-approval, the principal still .
recommending

may decide to accept the deal. If he . .
L . the action to his
accepts it while on notice of all relevant ncipal
. . rincipal.
facts, then the action becomes valid, and T
the principal is bound—as if the agent’s

authority were expanded retroactively. In
the law of agency, this is called ratification. However, this
use of the word “ratification” is not quite the same as its

use in the Constitution.

As this Issue Paper proceeds, we shall see how agency
rules apply to the various actors in the state-application-
and-convention procedure.

THE CONSTITUTIONAL TEXT
Article V of the U.S. Constitution states in relevant part:

The Congress, whenever two thirds of both Houses
shall deem it necessary, shall propose Amendments
to this Constitution, or, on the Application of the
Legislatures of two thirds of the several States, shall
call a Convention for proposing Amendments,
which, in either Case, shall be valid to all Intents and
Purposes, as Part of this Constitution, when ratified
by the Legislatures of three fourths of the several
States, or by Conventions in three fourths thereof,




as the one or the other Mode of Ratification may be
proposed by the Congress. . . .'°

Thus, the text specifies two ways of proposing
amendments:

* Proposal by two-thirds of each house of Congress,
and

* proposal through the state-application-and-
convention process.

Under the latter procedure, two-thirds of the states (34
of the current 50) file “Applications” with Congress, after
which Congress “shall” call a convention

for proposing amendments. That
Although this

text seems clear,

convention then may propose one or

more amendments.
uncertainties
arise unless it Thore 3iso are two ways of ratifying

is read against  ondments; (1) approval by three-

a Founding-era (s of the state legislatures and

background. (2) approval by three-fourths of
state conventions. Congress selects
the ratification method used in each
case. Under either ratification method, no proposed
amendment becomes part of the Constitution unless

approved by 38 of the 50 states.

Although this text seems clear, uncertainties arise unless
it is read against a Founding-era background. Some of
the uncertainties pertaining to the state-application-and-
convention are as follows:

* Would a convention for proposing amendments be
(or could it become) a “constitutional convention”
with unlimited power to change (or even re-write)
the Constitution?

* May states applying for a convention for proposing
amendments limit the subject-matter the convention
may consider?

* [fthere are sufficient applications, must Congress call
such a convention?

* Do state governors have a role in the application
process!

* How should Congress count the applications to meet
the two-thirds threshold—that is, are all applications
aggregated, or are they separated by subject matter?

* May Congress determine the rules and composition
of the convention?

* Does the President share in the congressional
duties—by, for example, signing or vetoing
convention calls?

* |s Congress obliged to send a convention’s proposals
to the states for ratification?

PREVIOUS WRITING ON THE SUBJECT

The Convention for proposing amendments has attracted
a moderate amount of writing, although perhaps less

than one might expect in light of its importance. U.S.
Senators,"" researchers for federal agencies,'? and lawyers'?
and students' publishing in legal journals have composed
essays and articles. Most of the authors, however, have
been law professors.'* There is also a good book on the
subject, Constitutional Brinkmanship,'® published in 1988

by Russell L. Caplan, then a lawyer
with the U.S. Justice Department.

Reconstructing the original force of a
constitutional provision often requires
one to consider |8th-century word
meanings, previous history, Founding-
era education, previous documents of
constitutional stature, the records of
the federal convention, the records
of the state ratifying conventions,

the public debate over ratification,
and relevant eighteenth-century law.
With the notable exception of Mr.
Caplan, most writers have made only
very superficial use of this material."”
Moreover, many of the articles
(particularly those by law professors)
show signs of being written primarily
to build a case rather than to arrive at
the truth.'® Strong bias coupled with
weak historical support" therefore
renders much of this material almost
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worthless as a guide to the Founders’ views on Article V
issues. Constitutional Brinkmanship is evenhanded, but

it suffered from the fact that only a few volumes of the
Wisconsin Historical Society’s Documentary History of the
Ratification of the Constitution were then available. The
Documentary History is now much more nearly complete,
and since has become as standard source.

The imperfect condition of the literature has tended to
perpetuate uncertainty about the state-application-and-
convention procedure.




THE PURPOSE OF THE STATE-
APPLICATION-AND-CONVENTION

PROCEDURE

The Founding-era record suggests that the two
procedures for proposing amendments were designed to
be equally usable, valid, and effective.®® Congress received
power to initiate amendments because the Framers
believed that Congress’s position would enable it readily to
see defects in the system.?' If Congress refused to adopt
a needed amendment, however—particularly one to curb
its own power?— the states could initiate it.” As one
Anti-Federalist writer predicted, “We shall never find two
thirds of a Congress voting or proposing anything which
shall derogate from their own authority and importance.”

In the New York legislature, Samuel Jones explained the
plan this way:

The reason why there are two modes of obtaining
amendments prescribed by the constitution | suppose
to be this—it could not be known to the framers of
the constitution, whether there was too much power
given by it or too little; they therefore prescribed

a mode by which Congress might procure more,

if in the operation of the government it was found
necessary; and they prescribed for the states a mode
of restraining the powers of the government, if upon
trial it should be found they had given too much.

With his customary vigor, the widely-read Federalist
essayist Tench Coxe, then serving in the Confederation
Congress, described the role of the state-application-and-
convention procedure:

It has been asserted, that the new constitution,
when ratified, would be fixed and permanent, and
that no alterations or amendments, should those
proposed appear on consideration ever so salutary,
could afterwards be obtained. A candid consideration
of the constitution will shew this to be a groundless
remark. It is provided, in the clearest words, that
Congress shall be obliged to call a convention on
the application of two thirds of the legislatures; and
all amendments proposed by such convention, are
to be valid when approved by the conventions

or legislatures of three fourths of the states. It

must therefore be evident to every candid man,
that two thirds of the states can always procure a

general convention for the purpose of amending

the constitution, and that three fourths of them can
introduce those amendments into the constitution,
although the President, Senate and Federal House of
Representatives, should be unanimously opposed to
each and all of them. Congress therefore cannot hold
any power, which three fourths of the states shall not
approve, on experience.*

Madison stated it more mildly in
Federalist No. 43: The Constitution
“equally enables the general and the

Thus, the state-

application-and-

State governments to originate the convention process

amendment of errors, as they may be was inserted for

pointed out by the experience on one specific reasons, and

side, or on the other.”” it was designed to be

used. We may have

Thus, the state-application-and- personal doubts on

convention process was inserted for whether the pro-

specific reasons, and it was designed cess is a good idea
£
but the Founders

thought it was.

to be used. We may have personal
doubts on whether the process is a
good idea, but the Founders thought
it was.”

THE LIMITED NATURE OF THE
CONVENTION FOR PROPOSING
AMENDMENTS

THE UBIQUITY OF LIMITED-PURPOSE CONVENTIONS IN
THE FOUNDING ERA

The fame of the 1787 Constitutional Convention has
encouraged us to think of any convention created for
constitutional purposes as a “constitutional convention.”
Further, we tend to think of a “constitutional convention”
as an assembly with plenipotentiary (limitless) power to
draft or re-draft the basic law of a nation or state.

These habits of thought have led some writers to

assume that a Convention for proposing amendments is

a constitutional convention,” and that as such it would
have limitless power to re-write the Constitution at will.*®
Some have even claimed that a Convention for proposing
amendments could repeal the Bill of Rights, restore
slavery, and work other fundamental changes.*'

This was not the way the Founders thought of it.
The notion that a national convention is inherently
plenipotentiary was primarily a product of the 19th




century,® not of the 18th. In the Founders’ view,
conventions might be plenipotentiary, but most of them
enjoyed only restricted authority.

In the Founders’

: . riginally, “convention” meant merel
view, conventions Originally, *conventio eant merely a

might be plenipo- meeting or assembly, or an agreement
that might arise from a meeting or
assembly. As late as the 1780s, the

majority of general purpose dictionaries

tentiary, but most
of them enjoyed
only restricted

authority. did not include a political meaning

for the word. For example, the 1786
edition of Samuel Johnson's Dictionary®
defined a “convention” as—

I. The act of coming together; union; coalition
2. An assembly.
3. A contract; an agreement for a time.*

A political meaning had, however, arisen in England before
the Founding Era. It referred to certain political bodies
that met or conducted themselves in a manner outside
usual legal procedures.* For example, the anonymous
Student’s Law Dictionary of 1740 said that a convention,
“in general, signifies an Assembly or Meeting of People,
and in our Law is applied to the Case where a Parliament
is assembled, and no Act passed, or Bill signed.”** Timothy
Cunningham’s 1783 Law-Dictionary® similarly defined a
convention as “where a parliament is assembled, but no
act is passed, or bill signed.”

One way a political body met outside the usual legal
procedure, and therefore was called a “convention,”
was if it met in disregard of a requirement that it be
convened by royal writ. Parliaments not called by royal
writ had gathered in 1660 and 1689 to fix the succession
to the throne, and they often were called “convention
parliaments.” Thus, Cunningham’s dictionary defined
“convention parliament” as the “assembly of the states of
the kingdom” that put William and Mary on the throne
in 1689.% Similar definitions for both “convention” and
“convention parliament” appeared in Giles Jacob’s New
Law Dictionary,* then the most popular in America.

Perhaps the most complete set of definitions for
“convention” appeared in Ephraim Chambers' massive
Cyclopaedia of 1778. Separate sections outlined the
usages of the word to mean (1) a session of Parliament
without legislative product, (2) a treaty or other
agreement, (3) a covenant, and (4) an assembly of the

“states of the realm, held without the king’s writ."*
Neither Chambers’ definitions—nor any others—
contained any suggestion that a convention had to be an
assembly plenipotentiary or constitutive
in nature. During the period
leading up to the
During the period leading up to American revolu-
the American revolution, colonial tion, colonial assem-
blies often met
without the formal

authorization of the

assemblies often met without the
formal authorization of the royal
governor or after having been

dissolved by him. Based on British royal governor or
usage, it was natural to refer to after having been
unauthorized meetings of colonial dissolved by him.

legislative bodies as “conventions.” In

Britain, the convention parliaments of

1660 and 1689 had assumed plenipotentiary, constitutive
roles. In America, as Independence became a reality,
some colonial conventions assumed that role as well,
erecting and writing the constitutions for new, republican
governments.*

On the other hand, the Founding Generation also made
repeated use of conventions for limited purposes. During
the period between Independence and the writing of

the Constitution, states frequently sent delegates or
“commissioners” with limited powers to conventions to
address specific problems,* replicating a common practice
among sovereigns in international relations.® Between

| 776 and 1787, interstate or “federal” conventions

were held in Providence, Rhode Island; New Haven
Connecticut; York, Pennsylvania; Hartford, Connecticut
(twice); Springfield, Massachusetts; Philadelphia,
Pennsylvania (in 1780) and Annapolis, Maryland. None
was a plenipotentiary convention; all were convened

to focus on one or more specified problems, such as
commercial relationships and wartime profiteering.*

The delegates or commissioners were agents of the
governments that deputized or commissioned them. As
such, their powers were fixed by the “credentials” or
“commissions” that empowered them, and they could

not exceed those powers.* They also were subject

to instructions from the officials who sent them.* Any
actions in excess of authority generally were invalid. As
was true of other agents, however, the agent always could
recommend to his principal that his authority be expanded
or that the principal authorize an action not previously
contemplated. Such recommendations had no legal force
unless accepted.




These conventions elected their own officers, adopted
their own rules, and seem to have decided matters by the
principle of “one state, one vote."”

The most famous of these limited-purpose conventions
was the gathering in Annapolis in 1786. The delegates
were commissioned by their states to focus on “the trade
and Commerce of the United States.”® Just before it met,
James Madison explicitly distinguished this gathering from
a plenary or (to use the word he apparently borrowed
from diplomatic usage) a plenipotentiary convention.*
The Annapolis Convention did not garner sufficient
attendance to accomplish its purpose, but is famous for a
recommendation it made:

Deeply impressed however with the magnitude and
importance of the object confided to them on this
occasion, your Commissioners cannot forbear to
indulge an expression of their earnest and unanimous
wish, that speedy measures may be taken, to effect a
general meeting, of the States, in a future Convention,
for the same, and such other purposes, as the
situation of public affairs, may be found to require.

Under the rules of agency law, the Annapolis Convention
could make such a recommendation. Under the same
rules, it was only a recommendation, and had no legal
effect.

Among other purposes that limited-purpose conventions
served was the drafting of constitutional
amendments. The Pennsylvania

Constitution of 1776 and the Vermont
Constitution of 1786 both provided for
limited amendments conventions, each

Among other
purposes that
limited-purpose

conventions served , , ,
restricted in authority by a charge from

was the draftin , ,
X ﬁ J the state “council of censors,” while the
of constitutional o .
Massachusetts Constitution provided for
amendments.

conventions to consider amendments

proposed by the towns.*® The Georgia
Constitution of 1777 prescribed a procedure that may well
have inspired the convention procedure in Article V:*!

No alteration shall be made in this constitution
without petitions from a majority of the counties . . .
at which time the assembly shall order a convention to
be called for that purpose, specifying the alterations to
be made, according to the petitions preferred to the
assembly by the majority of the counties as aforesaid.*

Thus, all four of these state constitutions provided for a
method by which general ideas for amendment were
referred to a limited-purpose convention, which then
undertook the actual drafting.

To summarize: A reference to a “convention” in an
8th-century document did not necessarily mean a
convention with plenipotentiary powers, even if the
reference was in a constitution. Although it might refer to
an assembly with plenipotentiary powers, it was more likely
to denote one for a limited purpose. If a limited-purpose
convention chose to adopt a resolution outside the

scope of its charge, it could do so; but the resolution was
recommendatory only, and utterly without legal force.

DoEs THE HiSTORY OF THE FEDERAL CONVENTION
PROVE THAT A LIMITED-PURPOSE CONVENTION IS
IMPOSSIBLE?

[t commonly is argued that a convention for proposing
amendments must be plenipotentiary, because the
convention could frustrate any attempts to limit it. If the
convention chose to exceed the scope of its call, it could
do so, and there would be no recourse. Some have
suggested it might establish itself as a junta and re-write the
Constitution. (How it would do so without control of the
military is not clear.) Or, more realistically, it might send to
the states for ratification amendments not contemplated by
the call.

The premier illustration offered in It commonly is

support of this view is the 1787 federal argued that a con-

convention, which (it is said) was called vention for propos-
“for the sole and express purpose of ing amendments
revising the Articles of Confederation,” must be plenipo-

but which proved to be a “run-away,” tentiary, because

scrapping the Articles and writing an the convention
entirely new Constitution instead.*? could frustrate any
attempts to limit it.
In order to assess the validity of this

illustration, we must determine whether

the authority of the delegates to the 1787 convention really

was limited to revising the Articles, or whether it was more

nearly plenipotentiary.

The Annapolis Convention had asked that Congress call
a plenipotentiary convention. However, the Annapolis
resolution was merely a recommendation, outside that
assembly’s powers. As such, it had no legal force.™* It




could not be the source of the power for delegates at the
Philadelphia Convention.

In response to the Annapolis recommendation, Congress
resolved as follows:

Resolved that in the opinion of Congress it is
expedient that on the second Monday in May

next a Convention of delegates who shall have
been appointed by the several States be held at
Philadelphia for the sole and express purpose of
revising the Articles of Confederation and reporting
to Congress and the several legislatures such
alterations and provisions therein as shall when
agreed to in Congress and confirmed by the States
render the federal Constitution adequate to the
exigencies of Government and the preservation of
the Union.*®

This resolution contemplated a convention of narrower
scope (“the sole and express purpose of revising the
Articles of Confederation”). However, as its wording
suggests, it also was recommendatory only. Under the
strictly limited terms of the Articles, Congress had no
power to call such a convention or fix the scope of the
call.

Because the congressional resolution was without legal
force, states could participate or not as they wished and
under such terms as they wished, and

Because the con- if they did so, they would fix the scope

gressional resolu- O their delegates’ authority. In other

tion was without ~ Words, whether or not the Philadelphia

legal force, states delegates exceeded their authority is

could participate 0 be determined by the terms of their

or not as they ~ state commissions, not by the terms of

wished and under ~ the congressional resolution.*
such terms as they
wished, and if they

did so, they would

One state, Rhode Island, elected not
to participate. Two states decided

fix the scope of ~ ™© participate, but restricted their
their delegates’ delegates’ commissions to the
authority. ~ scope recommended by Congress.

Massachusetts was one of these.

Not surprisingly, therefore, it was a
Massachusetts delegate, Elbridge Gerry, who raised the
question early in the convention as to that body’s authority
to recommend changes extending beyond amendment
of the Articles.”” Likewise, the New York commissions

limited the three New York delegates to acting

for the sole and express purpose of revising the
Articles of Confederation, and reporting to Congress,
and to the several Legislatures, such alterations

and Provisions therein, as shall, when agreed to

in Congress, and confirmed by the several States,
render the federal Constitution adequate to the
Exigencies of Government, and the preservation of
the Union.*®

So it was not surprising that, when it became apparent that
the 787 convention was proceeding beyond the scope of
the New York commissions, two of the three New York
delegates left early and never signed

th titution. .
e Consfitution So it was not sur-

L prising that, when
The commissions issued by the .
it became apparent

that the 1787 con-

vention was proceed-

other 10 states were much broader.
They did not limit the delegates to

considering alterations in the Articles, .
neicering afterations in l ing beyond the scope

of the New York
commissions, two of
the three New York

but additionally empowered them

to consider general revisions of the
“federal Constitution” so as to render
it “adequate to the exigencies of the

. ) delegates left early
union.”®* According to usages of the ;
. A - | and never signed the
time, the term “constitution” usual .
m rm -constition Usualy Constitution.

did not denote a particular document

(such as the Articles), but rather a

governmental structure as a whole.*® Particular documents
traditionally had not been called “constitutions,” but

“instruments of government,” “frames of government,” or
“forms of government.” (This explains why several of the
early state constitutions described themselves in multiple
terms.®') In other words, the commissions of 10 states
authorized the delegates to discuss changes necessary

to render the federal political system “adequate to the

exigencies” of the union.

What of the delegates from Massachusetts and New
York? One Massachusetts delegate, Caleb Strong, left
early, although he later supported the Constitution.
Elbridge Gerry refused to sign, altthough he had (arguably
in violation of his commission) participated in the drafting.
He could defend himself by pointing out that without

his participation the document would have been even
further from an amendment of the Articles than it turned
out to be.® Two Massachusetts delegates, Rufus King
and Nathaniel Gorham, and one New Yorker, Alexander




Hamilton, signed the document.

In addition, the credentials of the Delaware delegates,
while broad enough to authorize scrapping most of the
Avrticles, did limit the delegates in one particular: they were
not to agree to any changes that altered the rule that “in
the United States in Congress Assembled each State shall
have one Vote.”® Because the new Federal Congress was
a very different entity with a very different role than the
Confederation’s “United States in Congress Assembled,”
the Delaware delegates remained within the strict letter of
their commission, although they likely exceeded its spirit.
Concluding, however, that eight of 39 signers exceeded
their authority leaves one well short of the usual charge
that the Philadelphia convention as a whole was a “run-
away.”

More important, the recommendations of the convention

were just that: recommendations—totally non-

binding and utterly without independent legal force. As

we have seen, any agent was entitled to make such
recommendations. The convention did

Madison made this clear while ratification was still pending.

In a November, 1788 letter to George Lee Turberville,

he distinguished between a convention that considers

“first principles,”® which “cannot be called without the

unanimous consent of the parties who are to be bound

to it" and a convention for proposing
amendments, which could be
convened under the “forms of the
Constitution” by “previous application
of 2/3 of the State legislatures.”®’

It seems to have escaped notice from
almost everyone writing on this topic®®
that the federal convention delegates
actively considered including in the
Constitution a provision for future
plenipotentiary conventions—and
specifically rejected that approach.
Edmund Randolph’s initial sketch in
the Committee of Detail®® and the first
draft of the eventual Constitution by
that committee™ both contemplated

It seems to have
escaped notice from
almost everyone
writing on this
topic® that the
federal convention
delegates actively
considered including
in the Constitution a
provision for future
plenipotentiary
conventions—and
specifically rejected
that approach.

not impose its handiwork on the states plenipotentiary conventions that would

The convention

or on the American people. States prepare and adopt amendments. During the proceedings,

did not impose its

could approve or not as they liked, the delegates opted instead for a convention that would

handiwork on the

with no state bound that refused to merely propose. Later on, Roger Sherman moved to

states or on the

ratify* In fact, unlike a Convention for revert to a plenipotentiary convention, but his motion was

American people.

proposing amendments, the Philadelphia

assembly was not even entitled to have
its decisions transmitted to the states or considered by
them. James Wilson summed up the delegates’ position:
“authorized to conclude nothing, but . . . at liberty to
propose any thing."¢
THE LiIMITED NATURE OF CONVENTIONS AUTHORIZED
BY THE CONSTITUTION
Whether or not the 1787 convention was plenipotentiary,
the conventions authorized by the Constitution all were
limited. They were three kinds: (1) state conventions for
ratifying the Constitution, (2) state conventions for ratifying
amendments, and (3) federal conventions for proposing
amendments. Just as no one would suggest that a state
ratifying convention also has inherent authority unilaterally
to re-write the state constitution, no one should conclude
that convention for proposing amendments has any
authority unilaterally to re-write the U.S. Constitution.
As its name indicates, it is a convention for proposing
amendments, and therefore a limited convention.

soundly rejected.”

Principal credit for replacing a plenipotentiary convention
with a convention for proposing amendments belongs
to Elbridge Gerry. He objected to a draft authorizing
the convention to modify the Constitution without state
approval.”? The other delegates agreed, considering first
a requirement that any amendments the convention
adopted be approved by two-thirds of the states, but
later strengthening that requirement to three-quarters.”
The final wording came primarily from the pen of James
Madison.™

As noted earlier, while ratification was still pending,
Madison explained the difference between a
plenipotentiary convention and a limited one: the former
is based on “first principles,” and unanimous consent is
necessary of all states to be bound, while the latter is held
under the Constitution, so unanimity is not necessary.
Madison’s ally at the Virginia ratifying convention, future
Chief Justice John Marshall, also distinguished between the
former plenipotentiary convention held in Philadelphia and




the more narrow amending procedure: “The difficulty

we find in amending the Confederation will not be

found in amending this Constitution. Any amendments,

in the system before you, will not go to a radical [i.e.,
fundamental] change; a plain way is pointed out for the
purpose.”” Another ally, George Nicholas, distinguished
between plenipotentiary constitutional conventions and
limited-purpose conventions. Limited-purpose conventions
had “no experiments to devise; the
general and fundamental regulations

So it is clear that

; H 76
a Convention being already laid down.” In the same

. vein, James Iredell, a Federalist leader
for Proposing

Amendments is a who later sat on the U.S. Supreme

limited-purpose Court, emphasized that proposals from

assembly, and not an amendments convention had to
o4

a plenipotentiary ~ °¢ 2PProved by three-fourths of the
77
or “constitutional” =~ SIS

convention. - .
So it is clear that a Convention

for Proposing Amendments is a
limited-purpose assembly, and not a plenipotentiary or
“constitutional” convention. Ann Stuart Diamond writes:

An Article V convention could propose one or
many amendments, but it is not for the purpose
of “an unconditional reappraisal of constitutional
foundations.” Persisting to read Article V in this way,
so that it contemplates a constitutional convention
that writes—not amends—a constitution, is often a
rhetorical ploy to terrify sensible people.”

WHAT IS AN “APPLICATION?”

Article V provides that Congress shall call a convention
for proposing amendments “on the Application of

the Legislatures of two thirds of the several States.”
Donaldson’s dictionary of 1763 contained the following
relevant definitions of “application”:

the act of applying one thing to another. The thing applied.
The act of applying to any person, as a solicitor, or
petitioner. . . . The address, suit, or request of a person. .

n79

Other dictionary definitions of “application” and “apply”
were not greatly different.®* Nathaniel Bailey’s dictionary®'
defined the word as “the art of applying or addressing a
person; also care, diligence, attention of the mind.” The
same source defined “to apply” as “to put, set, or lay one
thing to another, to have recourse to a thing or person, to

betake, to give one’s self up to.”

Thus, a state legislature’s ‘Application” to Congress is the
legislature’s address to Congress requesting a convention.

Is THE GOVERNOR’S APPROVAL

NECESSARY?

In most states today, unlike in 1787, governors must

sign, and may veto, bills and resolutions adopted by their
legislatures. This gives them a share in the legislative

power. Article V provides that

applications are to be made by “the L
Legislatures of two thirds of the several This raises the
question of whether
the “Legislature”

includes the gover-

States.” This raises the question of
whether the “Legislature” includes
the governor in states requiring his . .
signature on other legislative measures. nor tn states requir-
ing his signature
Russell Caplan makes a strong case on other legislative
for the answer being “no.” He points measures.
out that because of the bitter colonial
experience with royal governors, the
Framers would have had strong reason to use the word
“Legislature” to refer only to each state’s representative
assembly.® He further observes that the Constitution
elsewhere (in Article IV, Section 4, the Guarantee
Clause) separately designates ‘Application[s] from “the
Legislature” from those originating from “the Executive.”®
He might have added that the Constitution also assigns
other federal functions to state “Legislature[s]” as distinct
from state executives: they had different responsibilities
pertaining to the election of U.S. Senators.® Reflecting
this understanding, the 1789 amendment applications
from New York and Virginia both lacked the governor’s

signature.®

One might respond that since neither the governor of
New York nor the governor of Virginia enjoyed a veto,
they had no share in the legislative power—and that

this might explain why they did not sign their states’
applications. However, the New York Constitution did
vest a qualified veto (subject to a two thirds override) in a
“council of revision” that included the governor,® yet the
council’s approval of the application seems not to have
been necessary.¥” Furthermore, in Massachusetts, the
governor acting alone enjoyed a qualified veto,® and in
soon-to-be-admitted Vermont, the governor’s council had
a suspensive veto.” [f the Founders had wished to require
assent by all legislative actors rather than merely the




representative assemblies, they easily could have said so.

The essential plan of Article V is that it grants amendment-
related powers to four different kinds of assemblies—
Congress, state legislatures, state conventions, and the
Convention for proposing amendments—not in their
normal role as law-makers or agents of state or federal
governments, but as distinct and self-contained assemblies
for proposal and ratification. Hence, formalities normally
associated with the lawmaking process, such as executive
signature, are simply not part of the process. Further
explanation of this point appears in the second and third
Issue Papers in this series.

MAY THE APPLICATION LIMIT THE

CONVENTION AGENDA?
Perhaps no Article V question has been agitated so much,
on so little proof, as the question of whether states
may apply for a convention limited to
particular subject-matter. The Founding-

s 1D AT era record suggests strongly that they

V question has
can.

been agitated so
Tl 00 80 1 As we have seen,” during the Founding
proof, as the ques-
tion of whether

states may apply

Era most interstate or “federal”
conventions were limited in subject
matter, and states sending delegates

or a convention . ,
f to a conventions had the universally-

it i recognized prerogative of restricting

ST their delegates’ authority. Moreover,

the amendments conventions under

the existing constitutions of Vermont,
Pennsylvania, and Georgia were explicitly limited (and
those of Massachusetts impliedly limited); and the Georgia
procedure seems to have been the basis for the analogous

process in Article V.

Given the prevalence of limited conventions and the
recognized prerogative of restricting delegates’” authority,
the evidentiary burden should be placed on those
arguing that a convention for proposing amendments
was somehow different. In reviewing the historical
record for this Issue Paper, | found little indication that a
convention for proposing amendments was different. On
the contrary, | found a surprising amount of evidence® that
such conventions could be limited—and, indeed, that the
Founders expected them to be limited more often than
not.

First: The purpose of the state-application-and-convention
procedure was to serve as an effective congressional
bypass. Without the power to specify the kinds of
amendments they wanted, the states could apply for

a convention only if they wished to open the entire
Constitution for reconsideration. This would undercut the
value of the procedure, and therefore impair its principal
purpose.

Second: Comments from Federalists promoting the
Constitution during the ratification debates emphasized the
essential equality of Congress and the states in proposing
amendments. In Federalist No. 43, for example, Madison
wrote that the Constitution “equally enables the general
and the State governments to originate the amendment
of errors.” Similarly, "A Native of Virginia” wrote that
“whenever two-thirds of both Houses of Congress,

or two-thirds of the State Legislatures, shall concur in
deeming amendments necessary, a general Convention
shall be appointed, the result of which, when ratified

by three-fourths of the Legislatures, shall become part

of the Federal Government.”” The “Native” of course
erred in saying that congressional action would provoke

a convention, but his core message was the same as
Madison’s: As far as amendments were concerned,
Congress and the states were on equal ground.

Technically, of course, Congress and the states were
not, and are not, on completely equal ground as far as
amendments are concerned. Congress

directly, while the stat .
may propose directly, while the states This, in turn,

must operate through a convention. .
P & suggests that if

Still, the Federalist representations
f lity suggest that in construin Congress may spec-
of equali . ,
,q 7 sugs ' g ify a subject when
Article V preference should be given .
, , , it proposes amend-

to interpretations that raise the states
ments, the states

toward the congressional level and
i o may do so as well.

that treat the convention as their joint

assembly. This, in turn, suggests that if

Congress may specify a subject when it

proposes amendments, the states may do so as well.

Third: The ratification-era records reveal a prevailing
understanding that states could—in fact, usually
would—specify particular subject-matter at the beginning
of the process. As early as the Philadelphia convention
Madison wondered why, if states applied for one or more
amendments, a convention was even necessary: He “did




not see why Congress would not be as much bound to
propose amendments applied for by two thirds of the
States as to call a Convention on the like application.””® In
other words, Madison referred to the states “appl[ying]
for” amendments,” with either the convention or congress
being “bound to propose” them.”

Similarly, in Federalist No. 85, Hamilton wrote that

.. . every amendment to the Constitution, if once
established, would be a single proposition, and might
be brought forward singly. . . . And consequently,
whenever nine, or rather ten States, were united

in the desire of a particular amendment, that
amendment must infallibly take place.

Hamilton's reference to nine states represented the
two-thirds then necessary to force a convention, and his
reference to ten states represented the three-quarters
necessary to ratify the convention’s proposals. Later in the
same report, he referred to “two thirds
or three fourths of the State legislatures”

An Anti-Federalist writer; “An Old Whig,” argued that
amendments were unlikely:

.. . the legislatures of two thirds of the states, must
agree in desiring a convention to be called. This will
probably never happen; but if it should happen, then
the convention may agree to the amendments or not
as they think right; and after all, three fourths of the
states must ratify the amendments. . . "

(“The amendments” here presumably means the
amendments proposed in advance of the convention.)
Another Anti-Federalist, Abraham Yates, ., wrote, “We
now Cant get the Amendments unless 2/3 of the States
first Agree to a Convention And as
Many to Agree to the Amendments—
And then 3/4 of the Several
Legislatures to Confirm them:”*

Delegates to the
state ratifying con-
vention also believed

that the states, more

Delegates to the state ratifying often than not,

convention also believed that the would determine the

states, more often than not, would subject matter to be

George Washington

understood that uniting in particular amendments.*

determine the subject matter to be considered in the

applying states considered in the convention. In convention.
would specify the

convention subject-

Rhode Island, convention delegate
Col. William Barton celebrated Article

George Washington understood that
applying states would specify the

matter. convention subject-matter. In April,
1788, he wrote to John Armstrong
that “a constitutional door is open for
such amendments as shall be thought necessary by nine
States.” When explaining that Congress could not block
the state-application-and-convention procedure, the
influential Federalist writer Tench Coxe did so in these

words:

If two thirds of those legislatures require it, Congress
must call a general convention, even though they
dislike the proposed amendments, and if three
fourths of the state legislatures or conventions
approve such proposed amendments, they become
an actual and binding part of the constitution,
without any possible interference of Congress.”

Cox thereby revealed an understanding that states
would make application explicitly to promote particular
amendments.

Madison, Hamilton, Washington, and Coxe were all
Federalists, but on this issue their opponents agreed.

V by saying that it “ought to be written in Letters of Gold”
because there was a “Fair Opportunity furnished” of
‘Amendments provided by the states.”'® In Virginia, Anti-
Federalists argued that before the Constitution was ratified
a new plenipotentiary constitutional convention should be
called to re-write the document and add a bill of rights. A
Federalist leader, George Nicholas, rejoined that it made
more sense to ratify first, and then employ Article V's
state-application-and-convention route:

On the application of the legislatures of two thirds

of the several states, a convention is to be called to
propose amendments, which shall be a part of the
Constitution when ratified by the legislatures of three
fourths of the several states, or by conventions in
three fourths thereof. It is natural to conclude that
those states who will apply for calling the convention
will concur in the ratification of the proposed
amendments. '

Of course, such a conclusion would be “natural” only if
the convention was expected to stick to the agenda of the
states that “apply for calling the convention.” That there




would be such an agenda was confirmed by what Nicholas
said next:

There are strong and cogent reasons operating on
my mind, that the amendments, which shall be
agreed to by those states, will be sooner ratified

by the rest than any other that can be proposed.
[i.e., by a future plenipotentiary convention]. The
[ratifying] conventions which shall be so called will
have their deliberations confined to a few points; no
local interest to divert their attention; nothing but the
necessary alterations. They will have many advantages
over the last [plenipotentiary] Convention. No
experiments to devise; the general and fundamental
regulations being already laid down.'®

There seems to have been little dissent to the
understanding that the applying states would fix the
agenda.'® The belief was so widespread it sometimes
led to the assumption that the states, rather than the
convention, would do the proposing. We have seen
Tench Coxe suggest as much in the previous extract
quoted. Another instance occurred at the Virginia ratifying
convention, where Patrick Henry observed that, “Two
thirds of the Congress, or of the state legislatures,
are necessary even to propose
There seems to  amendments.”'™ A Federalist writing
have been little dis-

sent to the under-

under the name of Cassius asserted
that “the states may propose any

standing that the alterations which they see fit, and that
applying states Congress shall take measures [i.e., call
would fix the agen- an amendments convention] for having

da.'”® The belief  them carried into effect.'®
was so widespread

it sometimes led  That the Framers and Ratifiers thought
to the assumption that way is demonstrated by the
that the states,
rather than the

convention, would

procedure they followed in adopting the
Bill of Rights—a procedure very close
to the one initially proposed by Edmund
do the proposing Randolph at the federal convention.'®
As afirst step, seven states (altthough
through their ratifying conventions rather
than their legislatures) adopted sample amendments for
consideration by a later proposing body. Sam Adams urged
this step to the Massachusetts ratifying convention, saying
the states should “particularize the amendments necessary
to be proposed.”'” Second, an Article V convention—or
Congress, if it acted quickly enough (as it did)—would
choose among the state suggestions,'® draft the actual

amendments, and send them to the states for ratification
or rejection. Third, the states would either ratify or reject.

Finally: One of the two first state applications for a
convention for proposing amendments may have been
intended to ask only for a limited convention, even though
commentators have characterized both applications as
plenipotentiary. New York's clearly was plenipotentiary,
but the Virginia application asked that “a convention be
immediately called. . . with full power to take into their
consideration the defects of the Constitution that have
been suggested by the State Conventions, and report
such amendments thereto as they shall find best suited to
promote our common interests, and secure to ourselves
and our latest posterity the great and
unalienable rights of mankind.”'® It

...the evidence

is very possible the intent behind this strongly suggests

application was for the convention that the states legally

to select its proposals from among could limit the scope

the topics suggested by the ratifying of a convention for

conventions. proposing amend-
ments, and that the

This historical evidence pretty well Founders expected

disproves the view of a few writers' this to happen more

that state applications referring to often than not.
subject-matter are void. It also disables

those arguing that amendments

conventions cannot be limited from carrying the burden of
proving that those conventions were to be governed by
rules different from those applied to other conventions.

On the contrary, the evidence strongly suggests that the
states legally could limit the scope of a convention for
proposing amendments, and that the Founders expected

this to happen more often than not.

CONVENTION AND CONGRESS AS
FIDUCIARIES

THE CONVENTION AND ITS DELEGATES AS AGENTS OF
THE STATES

The Founders’ understanding was that in the state-
application-and-convention process, the convention for
proposing amendments would be a fiduciary institution.
One can think of the convention as an agent of the

state legislatures or as a meeting-place of delegates who
are agents of their respective state legislatures. Several
pieces of evidence support this conclusion. First, until the
ratification there had been many interstate conventions,
and all had been composed of delegations from the
states, acting as agents of the states. The Continental




and Confederation Congresses, the limited-purpose
conventions in Annapolis and elsewhere, and the 1787
Philadelphia convention all fit this description.

While the Constitution changed many things, other
evidence suggests that within the state-application-and-
convention procedure, this practice was to remain
unaltered. The numerous Founding-Era
The numerous writings cited in the previous section
Founding-Era show a general understanding that the
writings cited in state-application-and-convention method
the previous sec- would be a state-driven process, with
tion show a general  the state legislatures having power to
understanding that ~ control the convention agenda.
the state-applica-
James Madison, writing in Federalist
No. 43, asserted that the Constitution’s

amendment procedure, “equally enables

tion-and-conven-
tion method would

be a state-driven

process, with the the general and the State governments
state legislatures ~ to originate the amendment of errors.
having power to ..." Since Congress may propose
control the conven- amendments directly to the states for
tion agenda. ratification or rejection, granting equal
(or nearly) equal power to the states
requires either that they have the
power to propose directly (which they do not) or that the

convention be their agent. There is no third alternative.

The first two state applications for an amendments
convention reflect the same understanding. These were
the 1789 applications by Virginia and New York, submitted
after the federal government was in existence but before
all of the original thirteen states had ratified.""' The Virginia
application provided in part:

The Constitution hath presented an alternative,

by admitting the submission to a convention of the
States. . . .

We do, therefore, in behalf of our constituents. . .
make this application to Congress, that a convention
be immediately called, of deputies from the

several States, with full power to take into their
consideration the defects of the Constitution that
have been suggested by the State Conventions, and
report such amendments thereto as they shall find
best suited to promote our common interests, and
secure to ourselves and our latest posterity, the great
and unalienable rights of mankind.''

The New York application sent the same message:

We, the Legislature of the State of New York, do, in
behalf of our constituents . . . make this application
to the Congress, that a Convention of Deputies from
the several States be called as early as possible, with
full powers to take the said Constitution into their
consideration, and to propose such amendments
thereto, as they shall find best calculated to promote
our common interests, and secure to ourselves and
our latest posterity, the great and unalienable rights of
mankind.'"

Thus, the convention for proposing amendments is

a creature—or, in the words of a former assistant

U.S. Attorney-General, the “servant”''*—of the state
legislatures. Its delegates are the agents of state legislatures
they represent.

CONGRESS As A (LIMITED) AGENT OF THE STATES
Under both the Articles of Confederation and the
Constitution, Congress was a fiduciary institution.
Under the Confederation, Congress generally was the
fiduciary (specifically, the agent) of the states. Under
the Constitution, Congress generally is the agent of the
American people.'"

However, the congressional role in the state-application-
and-convention procedure differs importantly from its usual
role as an agent of the people. In calling the convention
and sending the convention’s proposals to the states,
Congress acts as an agent of the state legislatures.'® In
this respect, the Framers retained the Confederation way
of doing things. They did so in the interest of allowing the
states to bypass Congress.

During the 1787

During the 1787 convention, the initial convention, the ini-

Virginia Plan called for an amendments tial Virginia Plan

convention to be triggered only by the called for an amend-

states, leaving Congress without the ments convention to

right to call one on its own motion. be triggered only by

The delegates altered this to allow the states, leaving

only Congress to call an amendments Congress without

convention."” George Mason then the right to call one
pointed out that if amendments were on its own motion.
made necessary by Congress's own

abuses, Congress might block them

unless the Constitution contained a way to circumvent

Congress.'"® Accordingly, “Mr. Govr. Morris & Mr. Gerry




moved to amend the article so as to require a Convention
on application of 2/3 of the Sts.”""® If the proper number
of states applied, Congress had no choice in the matter; it
was constrained to do their bidding.'?

As an agent, Congress was expected to follow rules

of fiduciary law, except as otherwise provided by the
Constitution.'" These included honoring its duties as
outlined in the empowering instrument (the Constitution)
and treating all of its principals (the state legislatures)
impartially. As explained in the next section, some of
these rules are deducible from the text
independently of fiduciary principles, and

Because the state-
application-and-
convention proce-
dure was designed
to bypass congres-
sional discretion,
the congressional
discretion had to
be strictly limited.

they corroborate the conclusion that the
congressional role in this process is as an
agent of the state legislatures.

CONGRESS’S ROLE IN

CALLING THE CONVENTION
Because the state-application-and-
convention procedure was designed

to bypass congressional discretion, the

congressional discretion had to be strictly
limited. In other words, it had to be chiefly clerical—or, to
use the legal term, “ministerial.”'? On this point, Professor
William W. Van Alstyne summarized his impressions of the
history of Article V:

The various stages of drafting through which article V
passed convey an additional impression as well: that
the state mode for getting amendments proposed
was not to be contingent upon any significant
cooperation or discretion in Congress. Except as

to its option in choosing between two procedures
for ratification, either “by the Legislatures of three
fourths of the several States, or by Conventions in
three fourths thereof,” Congress was supposed to
be mere clerk of the process convoking state-called
conventions.'?

As the writer of a Harvard Law Review note observed,
“any requirement imposed by Congress which is not
necessary for Congress to bring a convention into
existence or to choose the mode of ratification is outside
Congress' constitutional authority.”'

Copious evidence supports the conclusion that Congress
may not refuse to call a convention for proposing
amendments upon receiving the required number of

applications.'”® When some Anti-Federalists suggested that
Congress would not be required to call a convention, '
Hamilton, writing in Federalist No. 85 affirmed that the
call would be mandatory.'” Numerous other Federalists
agreed, among them James Iredell,'”® John Dickinson,'?
James Madison,"*® and Tench Coxe. As Coxe observed:

It has been asserted, that the new constitution, when
ratified, would be fixed and permanent, and that no
alterations or amendments, should those proposed
appear on consideration ever so salutary, could
afterwards be obtained. A candid consideration of the
constitution will shew this to be a groundless remark.
It is provided, in the clearest words, that Congress
shall be obliged to call a convention on the application
of two thirds of the legislatures."'

The ministerial nature of congressional duties and the
requirement that it call a convention at the behest of
two-thirds of the state legislatures supports the conclusion
in the previous section that in the state-application-
and-convention process, Congress acts primarily as

their agent. From the nature of that role, it follows that
Congress may not impose rules of its own on the states
or on the convention. For example, it may not limit the
period within which states must apply. Time limits are

for principals, not agents, to impose: if a state legislature
believes its application to be stale, that
legislature may rescind it."** During
the constitutional debates, participants
frequently noted with approval the

Lo . . may—in fact,
Constitution'’s lack of time requirements Y Jact,

must—Ilimit the

for the amendment process.'®

Because of its agen-
¢y role, Congress

subject-matter of the

convention to the
extent specified by
the applying states.

Because of its agency role, Congress
may—in fact, must—Iimit the subject-
matter of the convention to the extent
specified by the applying states. To see
why this is so, consider an analogy:

A property owner tells his property manager to hire
a contractor to undertake certain work. The owner
instructs the manager as to how much and what
kind of work the contractor is to do. The manager
is required to communicate those limits on the
contractor and to enforce them.

In the state-application-and-convention procedure, the
states are in the position of the property owner, Congress




in the position of the manager, and the convention for

proposing amendments in the place of the contractor.

This conclusion is buttressed by historical evidence already
adduced"* tending to show that the
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to group them according to subject
matter. Whenever two-thirds of the
but to group them states have applied for a convention

according to sub- based on the same general subject-

ject matter. matter, Congress must issue the call for
a convention for proposing amendments
related to that subject-matter.'*
Congress may not expand the scope of the convention
beyond that subject-matter."*¢ A recent commentary

summarized the process this way:

Applications for a convention for different subjects
should be counted separately. This would ensure
that the intent of the States’ applications is given
proper effect. An application for an amendment
addressing a particular issue, therefore, could not be
used to call a convention that ends up proposing an
amendment about a subject matter the state did not
request be addressed. It follows from this argument
that Congress's ministerial duty to call a convention
also includes the duty to group applications according
to subject matter. Once a sufficient number of
applications have been reached, Congress must call a
convention limited in scope to what the States have
requested.'¥’

Of course, this is one area where “ministerial” duties
necessarily require a certain amount of discretion, since
Congress may have to decide whether differently worded
applications actually address the same subject.'®®

THE ROLE OF THE PRESIDENT

For reasons similar to those excluding the governors from
the state application and ratification process (discussed in
the section “Is the Governor’s Approval Necessary?”), the
President has no role in calling a convention for proposing
amendments. This is consistent with the state-application-
and-convention process as a procedural “throw-back”

to pre-constitutional practice.'®® It also is consistent with
representations made by Federalist Tench Coxe during
the ratification battle,"* and with early practice: neither the
congressional resolution forwarding the Bill of Rights to
the states (1789) nor the resolution referring to them the
Eleventh Amendment (1794) was presented to President
Wiashington, nor, apparently, did anyone suggest it should
be.™

THE COMPOSITION AND ROLE OF

THE CONVENTION FOR PROPOSING
AMENDMENTS

THE CoMPOSITION OF THE CONVENTION

In the 1960s, Sen. Sam Ervin of North Carolina introduced
legislation to govern the election and proceedings of any
future convention for proposing amendments'“—the

first of several congressional bills on the matter.'*® Under
Ervin's revised proposal, delegates would have been
selected among the states in proportion to their strength in

Congress.'*

The idea of a convention weighted in this way, or even
more purely according to population, has inherent appeal.
Because the procedure is initiated by the state legislatures
and proposed amendments are ratified by state legislatures

or conventions, there is an attractiveness

to interjecting a more popular approach How delegates are

at the convention stage. Unfortunately, 10 be selected is
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would have undercut the congressional- agents, to decide.
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convention procedure.'* It also would determine how
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selected is for principals, not agents, to decide. Congress

may not determine how delegates shall be chosen, what

districts they are to represent, or how many a state can

send." Nor may Congress establish rules under which




the convention is to operate.

Support for these conclusions independent of fiduciary

principles comes from the purpose of the state-

application-and-convention procedure: It would not be

an effective bypass if Congress could set (or gerrymander)

the convention’s composition or rules. It also comes

from Founding-era practice: although in intra-state
conventions, representation generally
was apportioned in some way related to

AMLLEED & ED o population,'* in interstate conventions,

tion for proposin .
ion for p p ME  each state decided as a separate
amendments is free . .
L sovereignty how its own delegates were
to adjust its rules . . .
selected. All conventions, inter- or intra-
of suffrage how- _ ,
. state, established their own rules.'*®
ever it wishes, the
initial vote on such

matters would have Although a convention for proposing

{0 be based on one- amendments is free to adjust its rules

state, one-vote."” of suffrage however it wishes, the

initial vote on such matters would

have to be based on one-state, one-
vote.'"* This, at first blush, this would seem to contradict
Madison's explanation of the Constitution’s creation of a
government “neither wholly national nor wholly federal,”
since the states would control the application, convention,
and ratification processes without inputs from national

population majorities. To quote Madison:

We find [the amendment process] neither wholly
national, nor wholly federal. Were it wholly national,
the supreme and ultimate authority would reside

in the majority of the people of the Union; and this
authority would be competent at all times, like that of
a majority of every national society, to alter or abolish
its established government. Were it wholly federal,
on the other hand, the concurrence of each state in
the union would be essential to every alteration that
would be binding on all. The mode provided by the
plan of the convention, is not founded on either of
these principles. In requiring more than a majority,
and particularly in computing the proportion by
states, not by citizens, it departs from the national,
and advances towards the federal character. In
rendering the concurrence of less than the whole
number of states sufficient, it loses again the federal

and partakes of the national character.'®

A careful reading of this passage shows that to be

“partly national” it is not necessary for popular votes

to be counted directly. All that is necessary is that the
supermajority of states be high enough to render it
probable that the supermajority represents a majority of
the American people.”" Two-thirds (nine states) was the
supermajority used to ratify the Constitution itself. The
Constitution'’s initial allocation of Representatives among
states shows that, mathematically, even the least populous
two-thirds would represent a popular majority.'*

Since the |8th century, population

disparities among states have become Political realities are

greater, although presently there e B I (e

is a small trend back toward more m.ent can {)e ratified
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population equality among states.

. . , lar support. The
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“national” interest

even three-quarters of the states .
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. process is thereby

population. Yet, as Professor Paul

G. Kauper pointed out in 1966
(when the disparities were greater

protected.

than they now are) political differences among states of
similar populations are such that, as a practical matter,
ratification by states representing only a minority of citizens
is almost impossible.'** Political realities are such that no
amendment can be ratified without wide popular support.
The “national” interest in the amendment process is
thereby protected.

THE RoOLE OF THE CONVENTION FOR PROPOSING
AMENDMENTS

Because the convention for proposing amendments is the
state legislatures’ fiduciary, it must follow the instructions of
its principals—that is, limit itself to the agenda, if any, that
states specify in their convention applications. In the words
of President Carter’s Assistant Attorney General John
Harmon, the convention delegates “have . . .no power

to issue ratifiable proposals except to the extent that they
honor their commission.”'**

However, the obligation of an agent to submit to the
principal’s instructions may be altered by governing law.

In this instance, the Constitution is the governing law. The
Constitution assigns to the convention, not the states, the
task of “proposing” amendments. This implies that the
convention has discretion over drafting.'*® If two-thirds

of the states could dictate the precise language of an




amendment, there would be no need for a convention.

Additionally, a power to “propose” an amendment

implies a power not to propose if the convention, upon

deliberation, decides that the subject-matter of the state
applications requires no action. In a

Additionally, a  letter written before all the states had

power to “propose”  ratified, Madison explicitly recognized the

an amendment ~ convention's prerogative of proposing
nothing at all.'"** He was confirmed
by the Anti-Federalist writer “An Old

Whig,” who observed shortly after

implies a power
not to propose if
the convention,
upon deliberation, the Constitution became public, “the
decides that the

subject-matter of

convention may agree to the [states-
suggested] amendments or not as they

the state applica-  think right. ...

tions requires no
action.  7s noted earlier,"® the resulting
procedure closely parallels how the first
|0 amendments actually were adopted:
The states suggested a number of amendments to become
part of a Bill of Rights. Working almost entirely from that
list, Congress (here, acting much as an amendments
convention would) selected some of these, performed the
actual drafting, and sent its proposals back to the states for

ratification.

THE ROLE OF CONGRESS AFTER THE CONVENTION
ADJOURNS

What has been said so far should answer some questions
about the obligation of Congress after the convention
adjourns. Recall that Congress is the agent for the state
legislatures in this process. If the convention has proposed
no amendments, Congress has no obligation. If the
convention does propose amendments, Congress must
send on to the states those within the convention’s call.'
This is just what Congress did after the 1787 convention,
when it transmitted the convention's work to the states for
ratification or rejection.

As noted earlier, prevailing law may alter the obligations
of an agent to his principal, and in this situation the
Constitution is prevailing law. Article V alters the normal
obligations'®® by determining that Congress, not the state
legislatures, will decide on whether ratification is by state
legislatures or by state conventions.

Like other agents, the convention for proposing
amendments is free to make recommendations in addition

to its formal proposals. Those recommendations may

be taken up by Congress or by the state legislatures at a
different time. Congress should not designate a ratification
process for, nor transmit to the states, any recommended
amendments outside the convention’s call.'®' To see why
this is so, consider the following illustration:

The United States has 50 states, for purposes of this
illustration numbered 1-50. States 1-34 (amounting
to two-thirds of the 50) make applications for a
convention for proposing amendments pertaining

to term limits for Congress. Congress calls the
convention, which meets and recommends both a
term limits amendment and an amendment requiring
a balanced budget. States 1-30 and States 41-48
(amounting to three-quarters of the 50) approve
each of these.

In this scenario, the term limits amendment has been
properly adopted, even though some of the states that
applied for the convention found it unacceptable. This is
because by applying for a convention to consider term
limits, a state triggers the process on that issue and thereby
accepts the risk that the convention will draft, and 38 of its
fellow states will approve, an amendment on the subject
worded differently from what the state would prefer.

However, the balanced budget amendment was not
properly adopted, and Congress should not have
submitted it. This is because it was never properly
“proposed” in the constitutional sense of the term used
in Article V. It was not properly

“proposed” because doing so was _the balanced bud-

outside the call, as limited by the
get amendment was

applications of the two-thirds of the s ey

states applying. It was merely an ultra ed, and Congress

vires recommendation, with no legal should not have sub-

force, offered for consideration at mitted it.

another day.

One might argue that if all the applying states ratified the
balance budget amendment, then the amendment might
become law under the agency law doctrine (as opposed
to the constitutional doctrine) of “ratification”—that is, if a
principal approves the unauthorized actions of his agent
while on notice of the facts, the principal retroactively
validates those actions.' | have not uncovered indications
from the Founding-era record as to whether this is true,
but it is 