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1. INTRODUCTION I 

A. Reasons for this Inquiry 

Citizens United v. Federal Election Commission2 
was the l al 'SI oj' S(,\I('I ,II 

cases
3 

in which the Supreme Court has tested federal Ccll llP;li~~1I II 

nance laws against the First Amendment of the Uni ted S til l ei'! ( :tlil II 

tution. Not discussed in Citizens United, however, i s a mol'(' I II lid I 

mental question: Does the Constitution's scheme of CIIlIIII I I ,iI. ,I 

congressional powers grant Congress power to regul ale pO II III ,1I 

i3ibliograjJhical Note: T his footnote collects alphabetically the secondary sources cil,·(( 
more than once in this Article. The sources and short form citations used are as roll ol%: 

ANNALS OF CONGo (Joseph Gales ed., 1834) (mul tiple vols.), rtvai/([hil' //1 

hut,./ /memory.loc.gov/ammem/rt1nll!w/lwa.c.html [here inafter ANNALS OF CONG.). 
DETERMINATIONS OF THE HONOURABLE HOUSE OF COMMONS, CONCI':RN IN<: 

ELECTIONS, AND ALL T HEIR INCIDENTS (London 1774) [here inafter DETI':RM INATII )NS I . 

T I-IE DOCUMENTARY H ISTORY OF THE RATIFICATION OF TilE CONSTI 1'l 1' 1'I1 IN (~"" ,' 011 
Jensen et al. eds., 1976) (mul tip le vols. projected; nOI all COll1pit'l('cI) 11" " ;-",.,(1, ,, 
DOCUM ENTARY H ISTORY) . 

THE DEBATES IN THE SEVERAL STATE CONVI':NTIONS ON 1111· \IHII ' IIII>; III 1111 
FEDERAL Co STITUTlON (Jonathan Elliot ed ., 2d eel. 1 8:~(j) (1III1Ii'(lI;- 1111,) II" ,,,, 011 •• 
ELLIOT'S DEBATES). 

THEODORE FOSTER'S M INUTES OF THE CONVI'NIION III I II \ I '>111 III I I • III 
RI-IOI)t: ISLAND, IN MARCH, 1790 (R.I. H istori cal Soc'y l\l ~!l) II" It 111.01"I I II III 
M INUTlcS]. 

T I-IIo: FEDERAL AND STATE CONSTITUTIONS, COLONIAl <: 11 1111 III , ,,1111111 
ORGANIC LAWS OF THE STATl,S, TERRITORIES, AN I) COLON II '.S NI lIN ,'I' I ii 1'1 "",,1 I 
FORMING THE UNITED STATES OF AM ERl CA (Francis Newtoll ,(,1' 0'(11 ,01 , I'HI'I ) IlIlIilllloI, 
vols.) I hcreinarter FEDERAl. AND STATE CONSTITUTIONS). 

T I IE FEDICRALIST (Alexander Hamil ton et al. ) (GeorgC' W. ( :a. ,. 'K 1,1111' ~ I, I I, "," 
ecls., 200 I ) I hereillafter T I IE FEDJ::RALlST) . 

GARY LAWSON ET AI.. , Tm: ORIGINS OF THE NECESSARY AN I! "ROI'I' ll ( ,I \I I ("111111 
lliercillan('r LAWSON ~:T AI.., ORIGINS). 

Rob"rl C. Nalelsoll, 7111' /'.~n'll,'1II 1<1'II11'I1 POWI'I:I' of Sta.les, 3 NI':v. 1.,1. lIi\1 (~III1 ' \) 1111 II III 
:11'1,,1' N:lleisoll, / \·rI//IIII".//.INII, 

RobeI'I C. Nfll1'lsOII , '1111' Nll/lld!'I:" /llmnl'lIf1ltil'; '/ 11.1' /(1'/11 ()Iif.!,i lllll lInt/"IIII/I/r/IiI /, "I 
(higilial l nll'll.l , (iR 0 111 0 ST. L,I. 1239 (2007) I II er('i Ilfl rl I ' I' Na lclso ll , Joilllllril'/l ' ll/'I/II l III 1111, I 

'1'11 1': Rj!,COIWS OJ! '1'111 ': FI': J)Io:RAI, CONVI':N'I'ION OF 17R7 (Max F:II I ,lIlc1 ,,01 . 111 '1'7 H 

SlipI'. I I)H7) 111(" ('i'l:li'l," FARI{AN ll 'S Ih :cI )l(llS :lI ld 1,'A RRANIl , SIII' I'I Y.MliN I , '1 ' 111'1 III" I) I 

'1' 111': Rl' tvll':MIIRAN( WI( ; 01( , 1M I'AR IIAI. RI",I'OSI'I ORY OF 1'11111,1( : I':VI'.N I .~ ( ) ,lIlIdfi li 177 , 

H I) (111111111'1, ' VII",) l ilt' ... ill.d " " '\'111' RI'. MI '.MllitINCI' 1< I. 
1'111 S (;1 H70 (~ () 10), 

II ( :111111111 I F, ·,1. 1" 1",111111 <:1111111. ' 11 , ',III I I,S, 1) '1 ("(I(I ~ I) ( 1.11 141'1) ~ ' '' I.III1I1I H 1.'"11',11 ).1 " 
1111 ,1111, I"IV), 11,1111. ·) I V,II"II , 1" 1 I I I ( 11)711) (1101l1h II 1.1l11111 f\ • ,,11'1' ,11 1411 1.11 ,1111' 
Llw,) 'I 1111111 01 '> 111 .· I (1111 14 1111.11111 . (" fI '1'\, I I", 1111 , 1" 11 "I (lit IH) (111111/11', II 
1111'11 " •. 11\ III II .111, 110 ,1 \111111011111111 , III , 1" 11 II IIIIIIIIH 1111 1110101111 14 III 1111 111\\1, 
• 111111 I 11 11 II 11.111 111\ 0111111' 01 III ," 1\ 1.01 • • ,d • 1I1111.1I ~ 11 ).\ 1111 I II I \111' ,,011111 III 
IIIIIHIlI ) 



.IUI lllNtI! ()J!( ;UNSI 'I/'I/,/ 'I()M II 1,,1 II ' I \ "I I \ I 

campaigns at all? If not, such regulations are, .01' co~rsc, invalid , <lnd 

it is unnecessary to consider First Amendment issues. 

The reputed basis for federal authority over congression~ cam­

paigns is the enumerated power granted by Article I, Section 4~ 
Clause 15 and its incidents under the Necessary and Proper C~ause. 
The modern Supreme Court sometimes calls Article I, SectIOn 4, 
Clause 1 the "Elections Clause,'" but it is more accurately called the 

"Times Places and Manner Clause," since it is only one of many con-
, . ' 8 

stitutional provisions governmg electIOns. 

In this Article, I report on my investigation into the scope of con­

gressional power under the Times, Places and .Manner ~lause, a~­
cording to its original understanding and meam~g. I deslgned ~hlS 
investigation to be objective; in other w~rds, unl~ke much constltu­

t ion,li wriling, this is not a brief for or agamst partIcular laws, propos-
• . 9 

,tis, ()I mocks or lllterpretatIOn. 

I, 

7 

8 

I I" I I "II II I 11111 d "1 .111 ". ''' 10 I I.S. r,:\ 1, !i'lfi ·JIG (1934) (recognizing, in an opin­
I" II" 1111,,1111,,1 111"1'1'''111111\ I II,I'"II,lilllliol1<11 powcr.II1.Congress to regu-

101, 1111 Ii, \I, 1' 111 1 II" /1""""1:/11" ,1"'""11' 1>('.11' some sll11llanty to the mOl e 
II Ii " ,I "" I II Ii" I' III " , ,,1 1\ " 111111,,, 1\ \" "I "II illil ill lill; l l'ri S/nll's lJ. CU1·tl.:,s-Wnght 

1'1 I \111 Iii Iii 11'11111 ""1'1 III 111(' do, Ilill ' "r extra-constitutional 
,"1111 ,,,111 I, cI III lilt w"" lill ); o f' Ihe Tenth Amend­
, 110 H' I 1111 ( 1'107) 

"I I I, I I I II" 1111'" 1'1."" ,I"d ~.I."'"' · I "f' holdillg Elections for 
'" 11"1 11101 II, I"' ,"I IIII' ~. h,dll ... I"" " 111)1'11 ill , '; 1( II Sial" by Ih e LegislalLl re thereof; 

111111111 '''" fl l' III II 11,\11 \ lilli' III I ,, \IV IIl.du· '" ,.11, ·1' slI t' h Regu lations, except as to the 

1'1.1' I "I I III 1,111 ).\ 1' 1, I "I 11,11"", "). 
II 1'1, I I. 11'1 (" II" ( ;"");1"" sh,,11 haV(' Power . .. 1110 make all Laws which shal l be nec­
,.''',;IY ,,,,,11""1"'1 I," C;"Iying inlo [xecution the foregoing Powers, and all other Powers 
1"" 1,'<1 hy Ihi , C'"lsli lulion in the Government of the United States, or In any Department 

or om ,(,I' 1\I('reo[', "). 
Kg. , McConnell, 540 U.S. at 134. 
There are at least eleven other "elections clauses.", See U.S. CONST. art. II, § 1, cis. 2, 3 
(describing the procedure for presidential elections); id. amend. XII (revising that pro­
cedure); id. amend. XV, § 1 (preventing discrim ination in voting based on " rac~, color, or 
previous condition of selvitude"); id. amend. XVII (providi~g for direct election of U.S. 
Senators); id. amend. XIX (preventing dlscnmmatlon 111 voung based on sex), I.d. an:'end. 
XX (term-li miting the President); id. amend. XXIII, § 1 (allowing electors 111 the D,stl'l ct 
of Columbia to vote for presidential electors); id. amend. XXIV, § 1 (banl1lng d ls~nmll1a­
tion in voting based on payment of tax); it!. amend. XXV, § 2 (providing for election of a 
Vice President to fi ll a vacancy); it!. amend. XXVI, § 1 (1llTIltlng age d lscnmlllali . I ~ 1" .1'01-
in ). As made clear later in the text, constitutional provisions governi"A '11,.11"" ,III"".' 

g h I' I ' ' 1 ' I I '~ 2 '1, I 'I (1""\III"If' I," for and terms of office may be added to t e 1St. '"g., /I. 111 . ,"I . ' , , 

qua lifications of eleciors and membcrs or I he I lollse of' R"I'" ''' ' II'''' II I • ,"I,) I "I III", ,1111'" 

o f' Represe ntatives among S\;II,·S). 
()" Ill, ' d( ,tn 1'-1 i ll "odgil1i1li ... ," WJillllg C ,III I II 11\ 1111 tI, III 

I.tll "ll 1. 11111 ' \ 111 .11' I ' II K, IK' III 1IIIIIe I I III III11I II III ( I till II f 

1',,/,,1 I ,,"lllIlIllrllI ,I, N ' I I I III \ I, I \ II" II 
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B. Text and Post-Founding History 

The text of the Times, Places and Manner Clause is as follows: 

"The Times, Places and Manner of holding Elections for Senators and 
Representatives, shall be prescribed in each State by the Legislature the­
reof; but the Congress may at any time by Law make or alter such Regula­
tions, except as to the Places of chusing [sic] Senators."IO 

5 

As this provision seems to contemplate, historically the states have 

been the chief regulators of congressional elections. Yet Congress 

has intervened on important occasions. The first time was in 1842, 
when Congress mandated that states electing more than one mcml cr 

of the House of Representatives do so by districls rather than at ­

large.
lI 

Congress enacted other regulatory statutes during the R('COII 

struction Era
l2 

and at various points during the twentielh ("('lltlll)"I I 

The most recent interventions are the Help Ameri'a VOle j\( ti l 0111(1 

the Bipartisan Campaign Reform Act:" both adopted ill 2()()~. '1'1)(' 
last was partially invalidated by Citizens United. With few cx('cp lioII S,'" 

the purported basis for these statutes was the Times, Places alld MOIII 

ner Clause. 

Although the Supreme Court has heard several challenges to 

these statutes: ' it never has examined thoroughly the intended scope 

10 U.S. CONST. art. I, § 4, cl. 1. 

II 1842 Apportionment Act, ch. 47, 5 Stat. 491. 
I ~ Enforcement Act of 1870, ch . 114, 16 Stat. 140; Force Act of 1871, ch. 99, 16 Stat. 433; Ku 

Klux Klan Act of 1871, ch. 22,17 Stat. 13. 
I ~ E.g., Tillman Act, ch. 420, 3'1 Stat. 864 (1907); Federal Corrupt Practices Act, ch. 368, 43 

Stat. 1070 (1925) (adopted in its initial form in 1910 as 36 Stat. 822); Federal Election 
Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (1972) (codifi ed as amended in scat­
tered sections of U.S. C.); National Voter Registration Act of 1993, Pub. L. No. 103-31, 107 
Stat. 77 (codified as amended in 42 U.s.C. § 1973gg (2006)) . 

1,1 lle lp Ameri ca Vote Act of 2002, Pub. L. No. 107-252, 116 Stat. 1666 (codified as amended 
in 42 U.S.C. § 15301 (2006)). 

", Bipartisan ampaign Reform Act of 2002, Pub. L. No. 107-155, 116 Stat. 81 (codified as 
all1clldccI in scalle red sections of U.S. C.) . 

I" The Rt'constrllCli on Era laws, sile sources cited supra note 12, were adopted wholly or en­
lil'ely Iliider 111 (' powers given Congress by the U.S. Constitution's Fourteenth and Fif-
11'('11111 Aml'l1dlllents. U.S. CONS'\'. amend. XIV, § 5; id. amend. XV, § 2. United States lJ. 

WIII7.I)({l'it , 2HO U.s. 39G ( 1930) , sli sta ined the application to federal employees of the Fed­
,·"tI COl' "1 )\ 1'I<I('[i(,(,5 A('I , /1:1 Sial. 1070, asjllslifi cd by congressional implied powers over 
1( 'eI( ·,.d "1111'10 (·(·s . II <i"clilll 'd 10 I <,~('h Ih c issue o['whcther the Act was within the scope 
.. IIIII' 'I'illll", I'b ... ·, .II,eI M,III111" CbllM·. Wlm.l)({rit, 2HO U.S. al 396. 

17 I .~, ~ II ( :,,"," ,11 v, h ·d, FI," 1"," C:'"I "" ' II , r, 10 I I.S. \):\ (200~~): BII('kicy v. Vale, 42'1 U .. 
1 ( 1'1711) , 1IIIIIl 'cI SC. II ,·' I' C:L",\(, :11 '\ II .S, "!I! I ( 111,11 ): S"li l(' v. Il nl"l , 2H!i II .S. :-I!i!i 
( 1'i 'I") : N, III .. I' \ I 11,"\I 'cI "I I'" , ''',), I I.S " 'I" ( 11.1" I), 1111il('tl Sldll" V. (:1 ,1<iW(' II , 2 U 
I " 171,( 1'11 / 1 11/',"I",IIIII'I" v, II (I, "I, I" <.1'), 1101 1'-1 )',1 ( IHH I) : I III'II ·clSI .Ill " 
I f. .d, 1111\1 !11"I IHH II ' ,/11111,<1. ,,11111111 '" '1'1'1(1/,, '1) II/"I/I, IIII,>ld . 1I111 

" 1/ 1 11 1'1, '11 
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of the congressional power under the Times, Places and Manner 
Clause. Some of the Court's pronouncem ents have asserted exten­
sive congressional power without citing much authority.ls Others 
have asserted extensive congressional power while relying only on 
cases that themselves cited little authority. 19 Occasionally, the Court 
has derived conclusions about eighteenth-century understanding 
from fragmentary evidence of scant probative value, as when it relied 
on the definition of "election" appearing in a nineteenth-century dic-

• 20 
tlOnary. 

In only one case, Newberry v. United States,21 a 1921 decision written 
by Justice McReynolds, has the Court made some effort to reconstruct 
the Founding-Era record- and the results were distinctly different 
from the results of the Court's other cases.

22 
The issue in Newberry was 

whether the Times, Places and Manner Clause was broad enough to 
au th orize Congress to regulate primary elections as well as general 
e lections. The Court concluded that the power was not sufficiently 
broad. Justice Pitney, writing for himself and two colleagues, dis­
!-;(' llt('d ['rom that part of the opinion; but as has been true of other 
justi c('s taking all expansive view of the Clause, he cited little Found­
ill g (': 1''1 l11<1lcri a1.2

:
1 When the Court overruled Newberry two decades 

lal('r, it relied on Pitney'S Newberry opinion, citing no additional 

I~ \. l ' . I 2'1 
< O ll nc IIl g- .. ra eV1( ence. 

Not even the Newberry Court's survey of the evidence was particu­
larly thorough. For example, the Court did not discuss eighteenth-

18 The treatment of Founding-Era understanding in Yarbrough, 110 U.S. a t 660-61, was 
summary, as was that in Classic, 313 U .S. at 317- 18. Other cases consu'uing o r applying 
[he Times, Places and Manner Clause have not exam in ed the Founding-Era unde rstand­

ing at all. See, e.g., McConnell, 540 U.s. at 93; Siebold, 100 U .S. at 371. 

19 E.g. , Buckley, 424 U.S. a t 14 n.16 (citing cases); Smiley, 285 U.S. at 366-67 (citing cases, 
some not re levant) ; Gnulwell, 243 U.S. a t 482 (citing cases); Gale, 109 U .S. at 66 (Cltll1 g 

cases) . 
20 Fosterv. Love, 522 U.S. 67, 71 (1997). 

21 256 U.S. at 232. 

22 Id. at 250-51, 255-56. 
23 However, he d id deal briefly with some of the majo ri ty'S argume nts based on the Federal­

ist Papers. f ri. a t 283-91 (d iscussing The Fer/emlist No. 60 (Alexander Hami lton) , supra 

note 1). 
24 U nited States v. Classic, 313 U.S. 299 (1941). The Court in Classic actuall y sa id il was 1111-

necessary to overrule Newbmy because Justice McReynold 's decisi n spok, ' r," Ol dy 10111 
justices. Id. at 317. H owever, Justice McKenna (I he fifth VO id 11 ;,, 1 ""\(1111, '<1 \\111,111. · 
portion of the opin io n conslruing Ih t· o ri gina l 11l\'<lllilll-\ 01 11\\ ' 111111·,. 1'1 ,11' ,11101 ~ IIIIII' I 
Clause, so it really was all oV"' rllllill g . N"IIJllI'n,l, ~r.{1 ,I ~ II q t,H III II I 1 ti ll l ill 11 1111111 111 

rCH ,ll( ' COlli I ill C'''''\I( I)lo lll i"lc'd , I 1( ' \\1 \,"' III " till \\ 10.1 Id 1111 • " II 111 11 1111 ' 1 It 11 1111 111111 

lI i' \Clli, .i1 ,, '11111>1'" " '\I "dlll l-\ 111. 1"" 1"" I,) II 1,1111' I 1,,, 111110 II II II I II, I I I 
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century election laws, understandings, or practices. Moreover, as ex­
plained below, the Newberry conclusion was erroneous.

25 

Scholarly commentary on the original understanding or original 
meaning of the Times, Places and Manner Clause has been brief and 
usually has marshaled Founding-Era sources primarily to serve a lar­
ger argument. The most complete examination, by Professor Ste­
phen J. Safranek, appeared in an article contending for the constitu­
tionality of a Colorado term-limits initiative.26 Professor Safranek 
relied on the ratification-era debates to conclude that the Constitu­
tion's reservation to the states of power to regulate the "manner" of 
elections was broad enough to justify application of the term-limits 
initiative to congressional candidates.

27 
Similarly, a tuclenl author 

used the same sort of material to construct a case for th e cO ll st itu­
tionality of the National Voter Registration Act.

2S 
Although 11 ( it 11('1' 0 [' 

those treatments was truly comprehensive, others have b CC I) ('WII 

briefer.29 

25 Inp-a note 209 and accompanying text. 

~6 Stephen J Safranek, Tenn Limitations: Do the Winds of Change Blow Unconstitutional ?, 26 

CRI':IGHTON L. REV. 321, 327-43 (1993) . 

27 T he analys is wo uld seem unn ecessary since the Tenth Amendment rese rves a ll undele­
gated power to the states and people; hence, state regula tions , un li ke congressional regu­
lations, should not be confined by the constitutiona l meaning o f "Manner of hold ing 
Elections." CJ U .S. CONST. ame nd. X ("The powe rs not de legated to the U nited States by 
the Constitu tion , nor prohibited by it to the States, a re reserved to the States respective ly, 
o r to the people ."). There is no requirement that states actually have been exe rc ising a 
p w I' ( in this case, con tro l over federal e lections) at the time the Tenth Amendment was 
adopted for that power to be reserved; otherwise , any police power unexercisable in 1791 
(I'.g., regula tio n of automobiles) could not be exercised today. Neve rthe less, cu rre nt Su­
pl'('m e:; CO Lll't locu'ine is tha t the "grant" to states by the Times, Places and Manner 
(: Iause is Ihe il' exclusive source of authority over federal e lections. See, e.g., Clingman v. 
l\(oa"l.'l' , 5/1 ~ U. '.581,586 (2005); Cook v. Grali ke, 531 U.S. 510, 523-24 (2001) (following 
U.S. Tt' 1'I1l I ,imilS v. Th Of'llton , 514 U.S. 779 (1995)); cf Newberry, 256 U.s. at 281 (Pitney, 

I .. ('O Il c' U l'I'i II ).\' ill pari). 

"M K,'v ill K. (;1'('(' 11 , NO ll', 1\ VO/ f Pmtwrly CaJt? The Conslilulional-ily of the National Voler Registm-
111111 1\ 11 11/ 11)'17, 22 ,1. U :<: IS. ~ !i. 5 1- 60 ( 1996) (d iscu sing Natio nal Voter Registration Act 
III 1'.1'.1'\ , 1'11 11. I .. No. 10:1 :1 1, 107 Sin\. 77 (cod ifi ed as ame nded in 42 U.S.C. § 1973gg 

(" OWi) ) 

" I I I'. l'I1i1I)1 \ 11.111 11>111 ).\"' 1. /1/1' ( :1111,111,,111111 __ AIIIIIII""" I"IIIIII II/ Sori,,1 C/ifIlIW" 88 MICII. L. 
I 1\ " ' \'1 , "M'I '10 ( I'IM'I) ({ 11111 1-\ 111, ( :1,11"" III .1I ).\ lIill l-\ IIl1w III(' )i()IIII(\(,I" <!<-siJ.\lll·d Ih t' 
~ 1111 1111111 1111 II I II I'nlltl Itl IlIldllll ,III W L \ , 1', 111 1\( ' .. , 1\ , 111 , ""/1 /·/I'( ((}}(ll ( ,'mil" At! (/" rllll 

'/1 /" 1,,,",11 Mil ~ ( I I I \ III ', 1, 1/ ,II ,,( " 01)" ) \1111111"\ 1', ', 11 II. I , "" 'tlllIlI /"1'1: "111111111\ , 11/ 

1111111'11 1111.111 ,11111111'"'1 1111111'1 / 1 1 1( l lillll ~ I" " 111 ,I ,d .d, "1111 '1\ 
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C. The Interpretive Method Employed in this Article and the Je,'vidence 0/ 
Original Public Meaning 

In order to recreate the original force of the Times, Places and 
Manner Clause, one must take account of maxims of textual interpre­
tation current in the eighteenth century. Modern commentators 
tend to be skeptical of such maxims, but in the Founding Era, judi­
cially-approved rules of construction enjoyed great standing.30 

Among the most important of the interpretive rules was that tex­
tual uncertainties in a document (including a constitution) should be 
resolved in accordance with "the intent of the makers.,,31 In the con­
stitutional context, the "makers" were the ratifiers, and their "intent" 
was their subjective understanding. 32 If the subjective understanding 
(which I refer to in this Article as original understanding) was either 
Ilot recove rable or not coherent, then one marshaled available evi­
dt ' llI 't' tt) inkr ,til ()I~jective substitute for subjective intent- a con-
IllIt I 1IIIIdt ' III wrilers cilil Ihe orig'inal public meaning. 33 The original 

111111111 1111 .Il1illg is dt'lil1l'd as how the text "would have been under-
1111111 h .I II potlwlir:d. IIbjective , reasonably well-informed reader,,34 

,111111 111111 Itl 1.IIIIIt ,11 1011. 

\ I" I ,1111 I IIlplo )' 1I11' III<' F()IIlHling-Era interpretive method may 
I" 1', 111 1'11/',/ wi ill t'Vlelt'lIt 'I' t)1 original lind rstanding, filling any gaps 
\llill I Iidl 1111 ' III pllhlil 1Il( ';lIling', ()'r with evidence of public meaning, 
.11111 llcilll ).,; il wil li lilly inconsistent understandings. The ultimate re­
,~ lIlt ()f ill( ' ilHluiry should be the same using either method. In my 
illvl "~ 1 igation , I began by seeking evidence of original public meaning. 

30 1 THOMAS WOOD, AN INSTITUTE OF THE LAws OF ENGLAND 6 (1772) ("Maxims . .. are of 

the same Strength as Acts of Parliament when once the Judges have determined what is a 

Maxim .... "); accord State v. _~, 2 N .C. 28, 1794 WL 87 (N.C. Super. L. & Eq. 1794) . 

31 Natelson, Founders' Hermeneutic, sU/Jra note 1, at 1249-55. 

32 Id. at 1288-89 (ci tation omi tted) (internal quotation marks omi tted), 1297-03. 

33 Id. at 1286. 

34 See Vasan Kesavan & M ich ael Stokes Pau lsen, The Inter/Retive Fone of the Constitutiun's Secret 
Drafting History, 91 GEO. LJ. 1113, 1132 (2003) (" [HJow the words and phrases, and 
structure (and sometimes even the punctuation marks!) would have been understood by 

a hypothetical, objective, reasonably well-informed reader of th ose words and phrases, in 

context, at the time they were adopted, and wi thin the political and l inguistic community 

in wh ich they were adopted .... We call this approach miginaL, objective-/mblic-'IIII!fI 'l'Ii'll.!!,' !,I'X­

tuaLism." (citations omitted)) . Kesavan and Paulsen offer this rl efillilinl' as 1':11 '1 01' 111 (' 

common argument that constitutional interpretation sh ukl h(, g l,i(\ l'(\ 111'111 il;i ll ,1I 111 1', 111 
ing textual ism rather thall by origin al intenl o(' l llI' clnd't.-rs 01 II l il\ lll ,ilIIIIOII 'I ' I.lIIII II IH III 

the ratifiers. After Ke'savan and Pa, ol ~<,n wrotl' , 1I0WI'VI", I 1,,"1, '11 1" " I" \1, \I' " I , Ifl lll 
IT ll lll-Cl' l llllry inlnprl'liw '11 1' 111 0(\ Ilial lell lilili ' 11 ,,, 11 ,1111,111111 I "III 10 Ii I I I ",1,01 '" IH I 

11 :11 '1IIcll "SI:! lldill ).: (w ll"11 I Olll ' '' ' 11i ,1I,d ,11', 111 ,1101, I I" 111101' I 1'1, I "111111" 1111 Ilill'I' " " 
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Nov. :/0 101 (;()NGRFSSIONAL POWER TO REGULATE ELECTIONS 9 

For the Times, Places and Manner Clause, that evidence encom­
passes: 

• Contemporaneous writings referencing the "manner" of elections; 

• British parliamentary statutes regulating the times, places, and man­
ner of elections (as former British subjects knowledgeable in the law 
of the British Empire, the Founders were familiar with British election 
laws and discussed them during the ratification controversy) ;35 

• Provisions in contemporaneous state constitutions regulating the 
times, place, and manner of elections; 

• Early state statutes designed to comply with the mandate of the Times, 
Places and Manner Clause. This category includes only statutes (a) 
adopted by states that already had ratified the Constitution (b) during 
the period before all the original thirteen had ratified- i.e., before 
Rhode Island's ratification on May 29, 1790; and 

• The drafting, text, and structure of the Constitution. 

Mter collecting evidence of original public meaning, T Ih('11 
turned to the ratification record to determine if the ratifiers adopted 
any special understandings inconsistent with the original pli bl i(, 
meaning, I concluded that the ratifiers' understanding did not dirk!' 
from the original public meaning, except in one particular: The 
conventions of several states ratified only after being assured-and in 
some cases stating the understanding explicitly- that congressional 
power under the Times, Places and Manner Clause would be con­
strued narrowly . 

II. THE "MANNER OF ELECTION" IN THE EIGHTEENTH CENTURY 

A. Documents Referenced 

Eighteenth-century English-language wntmgs contain many oc­
currences of the phrase "manner of election," and some occurrences 
of' its synonym, "mode of election.,,36 A Gale Company database, Eigh-

iI:1 1100' example, participants in tbe ratification debates often referred to an incident in 

which Parli ament had lengthened terms in the House of Commons from three to seven 

Yl'ars. I';,g., Agrippa, LeU"r XlII, MASS. GAZETTE,Jan. 22, 1788, reprinted in 5 DOCUMENTARY 
IIIS'roR\', S I/r/)'/'(j Il o le I , a( 770 (referring to "the usurpation by wh ich they continued 

11H'lIlsl' lv('s rrol1l (hr('I' In S('VI' II years") . 

'II, FOI 1'{I' ... ·II (·I ·S lu I II {' " I1I CHIt- 0 1' {' k et iO,I," sec, e.g., 'I ELI ,lOT'S DEBATES, supra note 1, at 52 

( " ' I'I .. d"H "1 ' 111 :1"'0: hy ,<;11 11 ..... 1 .'i p'·I1 C1· r "I Ihe' North Caroli na ratifying convention); 
jI(I ~ II'i,'S M INt l' II' H, 111/1111 liP'" I , .11 '1,'1 (ql ,oli'lg .1 0 1111 Sayles at Ih · first Si tt in g of the 

111,,01 1' 1, 1.,"01 1,lIil l' ill ll ,'IIIVI' lllil1l' :IN Ilsill l4 "ModI' 0 1' l':k cli oll " wllell disCi lssin g th e 
lillll ", 1'1,11 " ~ ,'llti ~ I , IIIIII' ( :I,IIIM" ): ,11111 (),di" .IIII 'l' 0 1' I Ill' (:n ,Ivt'"lioll 0 1' New·York , fo r 

:-;" 11111111 1111 N,IV 1''' lliI ,II l :iOVI ' IIIllIlloi .. I 111 .,1 .'i 1.111 · (M"y H, 1777), ill Till", 

II ~ II ~ II III\N III ' III/''''I"tli I ,II "'Ill, " III .\'''/ ' 111111 '11/1" 11,, 11 ', 111, ,'1, hll , If. I lll ~ II ' I <'''' 

~ II N I III" , 111/'10/111,1, I '1 IHI\ I.IOIIIIIHI"IIi, ~ I "tli "I I'IIII IIIH II II \"11 ") 
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teenth-Century Collections Online, conlaim; ' l ftirly good sample of' lil('s(' , 
although I found numerous instances elsewhere as well. My conclu­
sions of original meaning were based on documents that (1) referred 
to the "manner" or "mode" of election, (2) offered illustrations of 
what the phrase meant, (3) were prepared prior to May 29, 1790, the 
day Rhode Island became the thirteenth state to ratify the Constitu­
tion, and (4) were prepared within the geographic limits of what had 
been Great Britain's Atlantic empire-that is, England, Scotland, Ire­
land, and (before 1776) British North America. Some of the docu­
ments are discussed in the text below while others are referenced 
only in footnotes. 

B, Documents from England, Scotland, and Ireland 

The Royal Charter of the Dublin Society37 stated that the Society'S 
"11I.lIIIIl'1 0[' ('ic('(ion" included time limits, qualifications, and a pro­
«( ·eilill 101 ~('II'(' lill g' il voting place.3~ William Coxe's English work, 

I,t/,II"I til 1/1,' Nil I 1/1111, Chlil, (/'/ul Pol'iliad Slate oj Swisserlanr!9 [sic] de-
1 I dll rI 111111 111.1111)( I II I (,1/ '( linll " ['or o[,/icc in a Swiss canton as in­

\1111 flq 1"'11111.11 I II I 11011 01 Ii V\' (H II<ii<i ill('S , 'HId choice of a final vic-
i'll 1111111 11II III h I( 1/ ,' illlil,,,l . PILilip Mor,lIll described the "manner 
"I, I. (1I1t11 1I1.t1l ("lIgll ... " 111.1 ( II ilS in vo lvillg an election by the bur­
IV (II ill< ' 111 ,ljll l p.1I1 or lil (, l1l , in common Hall assembled [who] 
1111111111,1( ,<1 ,\ lId 1( 'IIIIII('d Iwo Aldermen to the bench of Aldermen: 
Will i . 1C'llllIlg ililo 1(1(' CO Ull 'ii , or Record-room, chose one of the lwo 
til 1)(' !l 1(/~' 1II lor lht' year ensuing.,,40 Rules pertaining to the "manner 
01 f.'lcc(ion" in London prescribed the election of candidates from 

37 The Royal Charter of the Dublin Society (1785) , 

38 Id. at 5, 7, 9 (providing for "such others as sha ll from T ime to Time be e lected in the 
Manner here in after directed," and stating that the aforesa id "Manne r" was that the 
members d esignated "within forty Days next after the Da te of this our Grant, to mee t to­
gether at such Time and Place, , , to the said Members, or such of them as live within our 
City, or Libe rties of our City of Dublin, , , whe re they, or the major Part of them the n pre­
sent, may nominate, e lect and chuse [sic] new Members" and "that the said Corporation , 
or any seven or more of them, whe reof the Pres ide nt, or one of the Vice-Pres ide nts, to be 
one, shall have full Power to elect such Persons to be Mem bers of the said Society"), 

39 WILLIAM COXE, SKETCHES OF THE NATURAL, CrVIL, AND POLITIO\L STATE OF SWISSERLAND 

54 (1779) (referring to election in a Swiss canton) ; see also AEOLUS: OR, THE 
CONSTITUTIONAL POLITICIAN 30 (1770) (stating, "Plutarch goes on-Thc manlle r o f 
the ir Election was as follows[]'" and further stating tha t rhe people WC I't' n dlcrl 10g(' II" ' ,,, 
locked togethe r in a room so they could not sce OIi ISicic , a nd g"'ll'"dl clt ,( idl 'r! ,It, III dillg 
to shouts of th e people); REV, T, WII.SON, AN !\RCll iII':O I,()( : I( : I 11I ( II< IN '", " 'I I ( 17H:1j 

(staling I ha l "t he nl an 11(' 1' of' their (' I,'c t iOll " wa.' ", ,l\vi " H 1'1' 1 .. 1. I" " " , I' II I" II 1.11 I"" 1\ ) 

~ II 11'1111 ,11' MORANT, Till ': llIKI'() I(vA NII N II () I I IIII ' ~'J I 1111 1,111 Nil III I I ' 111 11 "111 )11'1 , 
171iH) , 
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dislricts, the qualifications of the electorate, the choice of candidate, 
and methods of certification,41 A History of Great Yarmouth described 
lhe " [m] anner of electing, sending, and receiving the Port Bailiffs" as 
involving an election inJune or July by the common assemblies of the 
particular towns whose turn it was to send [the Port Bailiffs]," fol­
lowed by presentation 

to the general assembly of the Cinque Ports, and the towns of Rye 

and Winchelsea, on Tuesday after the feast of St. Margaret, to be by 

them approved, acknowledged, confirmed, and deputed , . , , And 

if any objection appeared to either of the persons elected, an order 
was given for another to be e lected in his stead."2 

To a considerable extent, Parliament had standardized regula­
tions for the "manner of election" to the House of Commons. Par­
liamentary legislation governing the choice of burgesses prescribed 
public notice and proclamations, times and places of voting, the 
identity, duties, and oaths of the supervising officers, viva voce voting 
(alterable to secret ballot if the assembled voters requested it), gen­
eration and retention of a list of qualified and disqualified voters, ad­
judication of disputed elections, and punishment for selling one's 
vote.43 The "Manner of the Election of Knights" to the Commons also 

4 I THE LAws AND CUSTOMS, RIGHTS, LI BlcRTIES, AND PRNILEG ~~S, OF THE CITY OF LONDON 39-
40 (1779) (" [T]h e manner of which e lectio n has several times varied: but in the year 
1714 , , , it was enacted, that, , , there shall be chosen only one citizen by the inhabitants 
o f every ward destitute of an a lderman, and the person so e lected to be returned by the 
lord mayor (or other re turning officer, duly qualified to hold a court of ward more) to the 
court of lord-mayor and aldermen, by whom the person so returned is to be adm itted, 
and sworn into the office of a lderman,"); see aLw CHARLES BURL.INGTON ET AL, THE 
MODERN UNIVERSAL BRITISH TRAVELLER [sic] 264 (1779) (stating that the Lord-Mayor of 
London "is e lected in the following manner" and that the livery chose two a lde rmen , the 
body of a lde rme n selected one from them , the chancellor gave his approval , and the des­
ig nee was sworn in ), 

I ~ Till': LIISTORyorGREAT YARMOUTH 269-70 (1776), 

1:1 I';,g" D I':TERMINATIONS, supm note 1, at 42-79; see also 4JOHN COMYNS, A DIGEST OF THE 
I ,AWS OF ENGLAND 330-32, 557 (1780) (indexing the "Manner of Election " for Bu rgesses 
ill Pa l'ii a mc nt to include procl amation, voting in person, sheriff as officer in charge , 
ir o urs Of' voting , I.im e o f votin g, p lace of voting, voting e ither "by Hearing of the Voices, or 
Vil'W o f' I ill' 11 ;lllcis Iw ld u p" provisio n for a poll (secret ballot) , appointment and duties 
0 1 cll ' rk, ~IW:l I ing of' cI (, rks , namio g o f inspectors, tim e ly process, delivery of a copy of the 
1)(1 11 10 :,1' 0 11\ ' wir o d, 'sii'('(\ :i lld paid fo r ii , de li very o f "check-books" to the cle rk of the 
P",'I (', ('1('( li ll il 0 1 pli llilig "(J() lir ~, :l lld lil(' l'cquirl' lnCII I Ihal Ihe sheriff li st the towns from 
wil l( ir (':11 11 !tllolir W," ,I PPlli lll ('d :l1ld (it ' liVl' 1 :1 ('opy of' Ih e lisl to any ca ndidate o n re­
'1'11 ' I ) , \ (:1 NIII ~I\ N III' 1111 ' I NN I ' I I'f' I ' ~ II ' II'" I .A WS O)NCI': RN INI: '1'111': EI.E( ~rI()N OF 

~ II 11 11 II', (l l' 1' 111 1 I I ~ II NI H I ( 177 I) (" ' I"lllil'l1 11",1 Ill(' "M:IIIIII ' I 01 1': II '(' li o l1 " I d"11 ('rI I I) 

II" .... 1111 111 "" IIIII K .111, 11,111"1 Iltil ,lllti til" , IIII} , II" 111111 " I, ' ''l1ln i, ~ illll' ' I ', wir" lir"11 "II J. II I'll I III 111 \ I III 1'1111 .11111 JlI } 



------..,...,,....,, , 

included provisiOlls ror the rorll1s and SIIi>sl<lIHT of' wrils, 1)1 (I{ 1.111101 
tions, limes, and [or a wrillen and scaled ballot-II 

This standardization was not complete, however. The "manner of 
election" to the Commons varied somewhat according to locale. 
John Impey's treatise The Office of Sheriff explained that in Scotland 
also the "manner" included provision for writs of election, oaths ad­
ministered to e lectors, designation of the sheriff as the officer who 
gave notice of the time of election, the meeting of freeholder­
e~ect~rs, returns ~f elections, and punishment for defaulting offi­
CIals. Scotland dIffered from England in that the Scottish "manner 
of election" to the House of Commons often was indirect-that is, the 
voters chose "commissioners" who actually elected the Member of 
Parliament.

46 
The "manner of election" varied in Ireland as well.'17 

These English, Scottish, and Irish sources used the phrase "man-
111 '1 of' (' icclion" 10 cncompass the times, places, and mechanics of 
\lIlillg , 1( ' 'i ,~l.lliVC' c1islricling'; provisions [or registration lists; the qua­
lill' ,1111111 III (11 '( 1111/'10111(1 ('icc(('d; siricturcs against election-day mis­
I II Idll' I, IIld IIII' Iltll '~ III d, ,( isioll (Illajoril)" plurality, or lot). "Man­
"'1 ,.I, I" 111111 111111111,,, I' ,,,l.llioll of'('I('('tio))s decided in two tiers 

lit II 11111 ~: I ""1' e 111l ~ ' e I( (I()I~ ,lIld Ill<' electors chose the winner' 
III lit II I ~, I""I' ,I le 'e Ie" (\( ' I,d (,lllClicial('S and the winner was cho~ 
,III, lell 11'II\I\el , llf,"l.IIIOIl'iollh(, "Il1C1nnerofelection"inthese 

,1111111111111 III II I ' I I I f II I III c) 101"( ' III( III {'( governance o ' campaigns. 
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I TI:,~':, STA ' I ' lJTI':S AT .LARCE 469-70 (1768-70) (mentioning and giving, in 8 Hen. IV, c. 
XV, 1 li e Manner of the Election of Knights of Shires for a Parliament," the form of the 
wnt, proclamation of day and place of Parliament and of election of knights, free election 
of the full county, and the names of persons chosen to be written in an indenture under 
seals of those who chose them). 
JOHN IMPEY, THE OFFICE OF SHERIFF 303-10 (1786); see also GEORGE CHALMERS, THE 
HISTORY OF THE ~NION BETWEEN ENGLAND AND SCOTLAND 498 (1786) (describing pro­
ceedll1gs of Scottish Parl,ament on Jan. 29, 1707, as determining the "manner in which 
the burrows shall elect their representatives to the House of Commons of Great Britain" 
to lI1c1ude distric~ing for el~ction of Scots representatives); DETERMINATIONS, supra note 
1, at 82-84 (prov,dll1g for [tlhe Manner of & Proceeding at the Election of the Com­
,~oners for Scotland" to include writs of election, precepts to boroughs to elect COmm is­
s,oners, pun,shmelH for defa.ulting sheriff, punishment for defaulting chief magistrate of 
boro~gh, summonll1g councIl of the borough, appointment of day for eleelion, and pre­
scnbll1g two days between the date on which the time of election was ap i oi lll l'd alld Ihe 
aetual electIOn of com missioners and commissioners' election of Ih(' ",(,",1>(', "I 1'"r1ia­
ment). 
fd. 

9 TilE STATUTI':S AT I,ARC;E, PASSED IN 1'1 IE PIII(I . l i\~II ':N I ~ III I II IN IPI I IN II I,M ( I !HId (,1.,1 
IIIC' pass('d . i'~ 17(;:1. ,t'fi·r,il1J.\ :0.' 11,(· "~:Oll'" "1."",., III, I" 111111 ,,,,I ,, I III " ""f! III 
141'111( " .I 111111111111111 1111111/'('1 01 \nlc ' l ' ,lIld 11,, ' 11 I It 11111111 

11\ mOl ./1'7 ,,~ ,~HJN \ I . "IJ17VrrU 1( 7 1(/ ', ( If rr . \ I H I 'd s( ', ( . II( JIV. -------- ,~, r----------------

( :. "Manner o/ELection " in America 

Americans ascribed the same general content to the phrase 
"manner of election" as the English, Irish, and Scots did. The Trans­
actions of Benjamin Franklin's American Philosophical Society pro­
vided for the "manner of ... election" of officers, and for the time 
and place of election, notice to electors one week before the election, 
choice of election judges, appointment of secretaries for recording 
the names of voters, voting by ballot or written ticket rather than viva 
voce, and for breaking tie votes by 10t.

48 A 1721 South Carolina elec­
tion code described "the Manner and Form of electing Members" to 
the lower house of the colonial assembly as including the qualifica­
tions of office-holders and the freedom of voters from civil process on 
election days. Within the code also were provisions for writs of elec­
tion, times for elections, oaths and enrollment of electors, the choice 
of election managers and the conduct of voter assemblies (which 
were to continue for no more than two days). Voting was by paper 
ballot. Ballots were deposited in designated boxes, which were then 
sealed. Double ballots were invalid. The winner was determined by a 
majority rather than a plurality. The code specified punishment for 
corrupt election officials and persons who disrupted elections.

49 

Connecticut's royal charter provided that there was to be "One 
Governor, One Deputy-Governor, and Twelve Assistants, to be from 
time to Time constituted, elected and chosen out of the Freemen of 
the said Company for the Time being, in such Manner and Form as he­
reafter in these Presents is expressed.,,50 The "Manner and Form" in-

48 2 TRANSACTIONS OF THE AMERICAN PHILOSOPHICAL SOCIETY vi-vii (1786). For another 
example of "manner" as including the method of balloting in a private organization, see 
THE LIFE AND ADVENTURES OF MR. BAMPFYLDE-MOOR~: CAREW 48 (1786), describing an 
imaginary "manner of election" by which the voter puts a wh ite ball in the box designated 
for his cand idate and a black ball in the other candidates' boxes. 
.c. STAT, 113-15 (1721) ("An Act to ascertain the Manner and Form of electing Mem­

bel's . . . in the Commons House of Assembly."). 
II ARTER OF CONN. 1662, refninted in 1 FEDERAL AND STATE CONSTITUTIO S, suj)rrt note 1, 

"t 530 (emphasi added). The charter stated as follows: 
ITl hcre shall be One Governor, One Deputy-Governor, and Twelve Assistants, to 
be ('rom limc to Time constituted, elected and chosen out of the Freemen of the 
sa id Company for the Time being, in such Manner and Form as hereafter in these 
I'rl'sl'II IS is expressed, . .. And further we ... Do ordain and grant, That the Gov­
('1'1101' ... sha ll and may from Time to Time upon all Occasions, give Order for the 
".,s(·II,blillg' or Ihc sa id Company, and calling them together to consult and advise 
"I'll", IllIsill<'S5 and IHfflirs of the said Company, and that for ever hereafter, twice 
ill "w, y V";II , 7//(/1 i,l II! .\ttV, 011 every ceo nd Thursday in Ot:lnbl?l; and on every 
S,',,,"d '1'11111 ,,1:0)' ill A/f1\', Il' o(kl1('r ill cas" il shall be requisile; the Assistants, and 
h""III\ '1I III IIII' ",dd eo 1111 1',111 ,0" ",cit 01' Ih"IIl (II nl ('x('('('cling Two Persons frol11 
" , II I, 1'1,\1" I IIWII , "' <:i ,\,) wII" sil.dl III' 1' 011' 'I'il1l(' III Till'(' h," (',",10 l'kCl('d or 
01'1'"1,01 III II" '" ''1'" 1',"1 "I II,, ' h""""'11 "I IIII' 't'sllI',tiVl' ' l 'IlWII" Cili( ' ~ , a'HI 
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elueled meetings or the c itize ll s 011 the second Thursday or Orloi)t ' l 

and the second Thursday of May, and selection by majority votes 0[' 

two persons in each "Place, Town, or City" to serve in the General As­
sembly, which in turn was to elect the governor. The charter of 

Rhode Island prescribed "manner" regulations of the same general 

kind.
51 

After independence, Connecticut and Rhode Island continued to 

operate under their charters, with some amendments. The other 

states drafted new constitutions for themselves. Several of these con­

stitutions explicitly regulated the "manner" of e lections. The provi­

sions governing "manner of e lection" varied in scope, although their 

subject-matter was generally consistent. The Constitution of North 

Carolina provided that the "manner" of election of delegates to the 

Continental Congress would be for them to be "chosen annually by 

I h(' (;('11('1'<11 Asse mhly, hy ballot; but may be superseded [i.e., re­

P\.III '" ill of'li(T\, in the mean time, in the same manner.,,52 Georgia's 

" III , \\\\\( I " lilli 'S I'llr st'lt-elill)!,' slate reprcscntatives were as follows: 

II1I 111 ,1 11111 I (.1 t·lt'( liJl g 1''' PI( 'S(' lllalivcs sh rill be by ballot, and shall be 
I tI I II 1. \ IIV'I III 111111 (' ill \ lil ( 'S 01 III( ' pe;1(T , ill each county, who shall pro-

1.\1 I I 11111\1 lilt III III. 1111 1I 'l l'ivi ll g l\1e sa id ba ll ots; and, on closing the 
1If,II 1I11 II,dlll1 , 11 ,,11 III' «)IIJP:II'I '(\ in publi c wi!.h !.he list of votes that 
11 ,1\1 1", II ,,11 (' II , ,11\(1 IIII' JlI :ljllrit y illlme dia lely declared; a certificate of 
1111 ,11111 III ' Jll g g lVl ' 1l 10 tht' 1}('J'sons ,elecled , and also a certificate re-

o ,13 
1\11 JI( 'd 10 IIII' IJ(HIS(' III I'ep l't's ' l1 laLLves. 

Tlie 17HO MlIss"dlUsctlS Constitution described the "manner" by 

11I <\ll(lflting the time of election (annually, on the first Monday of 

April) , propcrty and age qualifications of electors, a notice of elec­

tion, and who would serve as election judges."" It also required that 

the "Legislature shall, by standing laws, direct the time and manner 

of convening the electors, and of collecting votes, and of certifYing to 

the Governor the officers e lected.,,55 The "manner" regulations in 

Places for which they shall be elected or deputed, shall have a General Meeting or 
Assembly, .. whereof the Governor of Deputy-Governor, and Six of the Assistants 
at least, to be Seven , shall be called the General Assembly, and shall have full Pow­
er and authority to alter and change their Days and Times of Meeting. 

Jd. at 530-31. 
51 CHARTER OF R.I . AND PROVIDENCE PLANTATIONS 1663, 're/Jrinte£i in 6 FEDERAL AND STATE 

CONSTITUTIONS, sulna note 1, at 3215. 
52 N.C. CONST. of 1776, art. XXXVII, reprinted in 5 FEDERAL AND STATI': CONS III I J' 1'1 <lNS, ,1'/(­

Ina note 1, at 2793. 
53 GA. CONST. OF 1777, art. XIII, 1'I'/ll'i'llI"d ; '11 2 FI,:m:RAI, AN I, S I \ II ' ( 'I 'r/ 1111 I ! fl N~, 11//1/1/ 

note J, at 780. 
54 MASS. CONST. or 1780, r h, I, ~~, ,III ' II , IV (" IIIIIH 111 ,11 1 "'""11' .01 11'11\111' III' , 1.,11 ' 

S('Il:1I0" S), 

r,', ", I h ", ~ I , ,II I 

"(",(/ Nf ,n '., , 7 7Vi17 , P 14 'R r 7m, rr. , 77\F'J'J\, 7TJ!V: I , ) 

M i ll land 's co nstitution"'; included voter qualifications,57 time and 

rre CJucl1cy of e lections,58 the identity of the election judges,59 viva voce 
majority voting for senatorial e lectors,60 secret ballot plurality voting 

among those electors for senators,61 and oaths for electors.
52 

The New 

Hampshire constitution provided for election to the state council "in 

the following manner," and then specified how many council mem­

bers were to come from each county. 53 The "manner" of electing the 

governor of New Jersey was by a majority vote of ajoint ballot of the 

two legislative houses, with service for a one-year term.
64 

The consti­

tutions of the other states all defined the manner of election in ways 

consistent with the illustrations just given.
55 

56 MD, CONST. of 1776. 
57 Id. arts. II, IV, XII. 
58 rd. arts. II, XIV (one and five years for different legislative houses). 
59 Jd, arts. VI, IX, XVII. 
60 td. art. XlV. 
61 Id. arts. XV, XVI. 
62 /d. art. XVIII. 
63 N.H. CONST. of 1776. 
64 Article VII of The New Jersey Constitution of 1776 provides: 

VII. That the Council and Assembly jointly, at their first IlI CCli ll g >1111" I,.,rh ,111 
nual election , shall , by a majority of votes, elect some fit pe rso n wit hil1 Ih(, ( :01,," ),. 
to be Governor for one year, who shall be constant President of the CO lll1cil . "lid 
have a casting vote in their proceedings; and that the Counci l Ihell1st' lws , h,, 11 
choose a Vice-President who sha ll act as such in the absence of th e GOVCnlO'. 

N J. CONST. of 1776 art, VII, Article XII provides: 
XII, That th e Judges of the Supreme Court shall continue in office for seven 
years: the Judges of the Inferior Court of Com mon Pleas in the several counties. 
.Justices of the Peace, Clerks of the Supreme Court, Clerks of the Inferior Court of 
Common Pleas and Quarter Sessions, til e Attorney-General, and Provincial Secre­
tary, shall contin ue in office for five years: and the Provincial Treasurer shall con­
tinue in office for· one year; and that they shall be severally appointed by the 
Counci l and Assembly, in ma.mu.'Taforesaid , 

NJ. CONST. of 1776 art. XII (emphasis added) . 
6!l D"L. CONST. of 1776, art. 27 (specifying "manner" to include choice of election inspectors 

and assessors and use of secret ballot); N.Y. CON ST. of 1777, arts, VI-VII, X, XII (prescrib­
ing "manner and form" of election by viva. voce or by ballot; providing for "election of 
se nators ... after this manner," and dividing states into senatorial districts, proportioning 
by census, electing by freeholders, and providing term limits) ; PA. CONST. of 1776, § 19 
(I roviding for "manner" and "mode" of electing supreme executive council: d istricting 
I he slate and selection by ballot by freemen for particular terms); S.C. CONST. of 1778, 
>11'1 8. XXVII- XXIX (including in "manner" of elections the choice by ballot, term of office 
:i llcl idcnlity of (' Iec lol'. ); .. . CONST. of 1776, arts. II, III, XIII, XXI, XXVII (providing for 
"'lI nl111 er" of ('It-c!ioll or k gislalivc coun cil , state president, and sheriffs, including selec­
li,," hy h,dl ol, <111(11,,111 . ,111(1 q"a lifi ca lion of electors); VT. CONST. ofl786, ch. II, arts. VII, 
'\ (,,",, 11."1 ), ,,"1 1'""' 1-\ "'",1111" "" "rl'\e('liol1s); VT. CONST. of 1777, ch. IT, §§ )"'Vl, XVII, 
XI,IV ( II" ""I'"fl III "," ,",," ,," III 1,lt'C liol1" Ihl' clioi ce of IWO rcprcsCIl I«lives from each 
'"IV II , 1,,11''' III \ " I I II 111< '"', II,dllll vll liliH. M': II ill g or II:IIloIS, VO II ' C""IIlill )!,', ," ajorilY VO I­
IIIH) \\ ~ ' 41 ~ I til I llll(jllfI1l41111 ~'. 1I1 " lIl.llIt \(' I "n f t' lc · 4Iiolt "i I t'J.~i" l.lli "c' diN lli c l ill g, qll : di 

III Ilill'l ,,1,11111 IIIi'"1 h, II"Ii"""II"I\ ,. III",IIII' " I "IIIIt) 
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Sta te e lection laws ado pted artcr Illde pc lld ' JKC e mployed "111:111 
ner of election" and its variants in the same general way. Th e "modc 
of holding elections" in a 1777 New York statute66 provided for public 
notice at least ten days before election in each county for elections 
for governor, lieutenant-governor, and senate. It specified the places 
for election, the supervising officers and election judges, times of no­
tice, returns of poll lists, declaration of winner, and some voter quali­
fications. li7 

A 1781 Maryland law mandated that certain special elections "be 
held in county in manner and form following," and prescribed the 
time and place of election, the issuance of notice, the formalities per­
taining to election officials, the administration of oaths, the an­
nouncement of the results, and that a plurality should determine the 
vi cLor.o

8 
A 1787 New York statute prescribed as the "Mode of con­

c111 (" lin g- ewry sli ch Election," the delivery of a paper ballot with the 
11.lIIII ·S o r 111 (" C~II1Clid(\ICs, (he vo ter's receipt of the ballot in the pres­
"Il! I Iii 111 ,~ PI '( lOIS, II\(' i"o ldin g- a nd c losing o f the ballot, its placement 
111 01 1111 II I II\" 101 I l·cI . wilo W; ls 10 I eq> til ' key, in spection of the poll 
11 1 1"11111 111111 .,1 h.lllol IHl X('S, Ihe dispositi o n of voter challenges, 
II 11 11 III \ II I! I II I '111 1 .~ II(lII ; lhlv loy; lIl y, th e o pening and counting of 
1,.111 "1 11 11 1IIIIIi ~ III I I( ' 1l1 III (OIIIIPI olIi c ia ls and of persons disrupting 
III I II I lit 1\" . 11 II I ill !' II (1 ;11 i fical io ns o r vo te rs .69 In this particular stat-

111 1. Ill! III •. ,11 0 11 01 Ill(' vo ting was designa ted separately.70 States that 
did 111 11 II S(' liI (' precise phrase "manner [or mode] of election" 
;,<iopl( 'd ilna logous measures.71 

By ils terms, the Constitution was to come into effect upon ratifi­
cation by nine states.

72 
While the Constitution was still pending else-

J 

66 

67 

68 

69 

70 

71 

7~ 

Ordinance of the Convention of New-York, for Settling the New Form of Government of 
that State (May 8, 1777), in THE REMEMBRANCER, SUIJTa note 1, at 238-43. 
Id. at 241-42. 
An Act for Holding Special Elections in Caeci! County, 1781 Md. Laws, ch. IX; see also An 
Act to Alter the Place of Holding the Elections for Members of the Legislature, and Par­
ish Officers for the Parish of Saint John, Colleton County (Feb. 27, 1788), T!:jmnted in 
PUBLIC LAWS OF SOUTH CAROLINA 440 (1790). 
An Act for Regulating Elections (Feb. 13, 1787), § VI, reprinted in 2 LAWS OF THE STATE OF 
NEWYOR!( 27, 29-30 (1789). 
Id. 

See, e.g., An Act Concerning Election of Members of General Assembly (Dec. 20, 1785) 
reprinted in A COLLECTION OF ALL SUCH ACTS OF THE GENERAl . A~S I ': Mnl ,V ( )II VII(: INIA 22-
26 (1790) (specifying qualifications of electors, a fine ror railill g" 1<> vo l. ,. pi ivil <'l,I' I'm lll 
arrest for voters, secret polls if live voting was nol pI"a(' li (": II . 1'~ II ' II N i (l 11 (I I I. liil ll-\ 1'1 , 1(1 11111 1" 
days, resolution of confii cts, I.h e 011 111 (01",,1"("1(11 ,'. lit l' 111 1111 11111 11 11 11111 111 11 Itl "I "I li. lIl , 
wrils or elCCIi on ill Ihe "wnl :111 orii('( ' "1':1,' V: II, IIII , 1'"111,. 111111 1111 .11 I "1" tI " ti lt II I . III 'ltll , 
~nd pIlllisllllH'1I1 Ii II ' 1110s(' wil li Itll V" I.·,) 
11.,';, O)N,~ I , :111 . VII , . 1. I , 
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wllnc, some of the ratifying states adopted statutes whose recited 
pu rp ose was to comply with the state's duty under Article I, Section 4 
to prescribe the times, places, and manner of election. 73 The South 
Carolina measure, for example,74 divided the state into five districts, 
with one federal Representative to be elected by a plurality in each 
district. The law also provided that the place of election was to be the 
same as for the state house, and that the election was to be regulated 
and conducted under the same rules. The law identified the con­
ducting officials, specified how they were to make returns, and re­
quired examination of the returns by the governor. It provided for 
proclamation of election, the deposit of original poll with the secre­
tary of state, and a procedure in case the same person was elected in 
more than one district. It further provided for the choice of presi­
dential electors, to be appointed by legislature on the first Wednesday 
of the following January, and required them to take an oath. 

D. Summary of the Evidence on "Manner of Election" 

The foregoing sources- British, Scottish, Irish, and American-all 
used the phrase "manner of election" (or a close variant) and speci­
fied one or more components of that phrase. The sources tend to 
supplement and reinforce rather than contradict each other. Con­
sidered in the aggregate, they suggest that regulating the "manner of 
election" encompassed the following: 

73 

• Fixing the qualifications of the electors and of candidates; 

• Setting the time of the election, including terms of office; 

An Act [or Prescribing on the Part of this State, the Times, Places, and Manner of Hold­
ing Elections for Representatives in the Congress, and the Manner of Appointing Electors 
of a President of the Un ited States (Nov. 4, 1788), reprinted in PUBLIC LAWS OF SOUTH 
CAROLINA 462 (1790); see allO An Act Directing the Times, Places and Manner of Electing 
Re presentatives in this State, for the House of Representatives of the Congress of the 
United States of America (Jan. 27, 1789), 1789 NY. Laws, c. XI, reprinted in 2 LAWS OF THE 
STATE OF NEW YORK 395 (1789) . This law divided the state into six representative dis­
I rielS, provided that each elector was entitled to vote for one person, provided for signing 
or poll lists, opening of election box, delivery to Sheriff, transmittal of box unopened to 
SC'('IT laIY 0 [" Slate, ca nvassing procedure, election by plurality, certification, an oath for 
C'H li vassn s, clill CS Or elcction, a vacancy procedure, penalties for bribery and corrupt con­
dll l'l :lIld 1" 1" [":Iillll"(' ol'administrator to perfo rm his duty, no calling of militia during elec­
li,, " II I willi IWI' III Y days Ill' rorc, alld no se rvice of civil process on elector on election day 
III d:! I',, 'c,,'dillg, 
1\ 11 A. 11111 1'",,, ,lltiIiH "" II,, ' 1': 111 " I II, is SI:iI. " III( ' 'I'illl ('S, PI;I CC'S, ,mel Mannel" of holding 
F.I '·l li IIlIM 1111 i{1'1"'·" ·III .lti V"S "I lli l' ( :"" I-; " 'SS, :lIld III< ' M:"""'I (I r:IPP"ililill g" Jo:I ( ' c l () r.~ ora 
I ''' '~ I'' I "I II I II " 11111 11 " . I il l '~ (N " I I. 17KK), I,,/II/II/I'd III 1'111111 1: I ,AW~ 01' S( lI !' !'1I 
I '\111 II IN \ Ih"l. 111'\ II \ 11/'111\ 
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• ~ixing the place of election, including desc ription of district bounda­
nes; 

• Determining whether election was to be a single-tier or double-tier 
process-i.e., whether voters decided the winner directly, or merely se­
lected a class of people who either selected the ultimate winner or 
from whom the ultimate winner was chosen by lot; 

• Setting the rules for both tiers of a double-tier process; 

• Determining whether the victor needed a majority or a plurality; 

• Regulating the mechanics of voting, including provisions for notice, 
returns, ballots or viva voce voting, and coun ting; 

• Erecting procedures to resolve election disputes; and 

• Regulating Election Day behavior-e.g., providing for freedom for civ­
il process and for punishment of Election Day misconduct. 

With this background, we proceed to examine the electoral provi­
siolls I he Framers actually drafted. 

I" , 1'111 ': FI{'Hvll N(; ;\ NIl I ,AN( ;UA(;I( OF TilE TrMES, PLACES AND MANNER 

CJ ,AUS l~ 

/1111///111' /1/ 1/111,· 

\lillllllgll III(' illll ' lIl ClI I Itt' Constitution's drafters-the Framers­
I ~ 11111 oI~ .111111,ClI ilaliv(' as tlte original understanding and original pub­
III 111( 'a llillg,7, Iheir intent is useful evidence as to both since the Fra­
Ilins w<.'rc part of the wider public and, in many cases, were influen­
lial ra tifi ers. This section, therefore, reviews the drafting history of 
the Times, Places and Manner Clause. 

Mter the Constitutional Convention achieved a quorum on May 
25, 1787, it debated and adopted a series of resolutions designed to 
serve as the basis for the new Constitution.7!; On july 26, the tired 
delegates adjourned for a ten-day recess, leaving behind them a 
"Committee of Detail" to convert the resolutions into a draft constitu­
tion, The committee consisted of five members, One was Nathaniel 
Gorham of Massachusetts, a merchant who had been president of 
Congress and was then chairman of the Convention's Committee of 
the Whole. The other four consisted of some of America's most dis­
tinguished lawyers. One was the committee chairman,john Rutl edge 
of South Carolina, then serving as the state's chancel lor. Tbe re­
maining three were Edmund Randolph of Virginia , 1/1('11 hi s state 's 
governor and a former attorney general; Jamcs Wilso ll , nil( ' III 1'('1111-

7" 
71i 

s,·,· ,I 11/11 /1 I' ~II I 1.( :. 
'1'1,, ' "'"\I·llill.' 1(" ,,1111. 11 ." (," II" 1111111111111. "I 11,1111 I" , 11,.1 " 1/ • 11111,'\/ <11 ' 
I ~ / ' I I 'UII '" 1/1/1/1/ "' II, I , ,1/ I "'I \ \ 
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sylvania's foremost legal practitioners; and judge Oliver Ellsworth of 
Connecticut. 

If construed literally, one of the convention's resolutions would 
have bestowed almost unlimited authority on the new government: It 
granted to Congress, in addition to the powers the Confederation 
Congress had enjoyed, authority "to legislate in all Cases for the gen­
eral Interests of the Union, and also in those Cases to which the 
States are separately incompetent, or in which the Harmony of the 
United States may be interrupted,,,77 However, that resolution had 
been adopted rather early in the process, and by the latter part of ju­
ly, a growing number of delegates apparently were baving second 
thoughts about giving the new Federal Congress so much power. 7S 

The Committee of Detail decided to follow the trend rather than the 
resolution, substituting a list of discre te enumerated federal powers, 79 
On the list was an early version of the Times, Places and Manner 
Clause, 

The Committee of Detail's "times, places and manner" clause 
granted to the "Legislature of the United States" authority to alter 
any state rules regulating the "Times and Places and Manner of hold­
ing the Elections of the Members of each House."so A few days later, 
james Madison and Gouverneur Morris moved to add a proviso ex­
empting from congressional control the places for electing Senators,SI 
They believed that because Senators were to be elected by the state 
legislatures, it would not be proper for Congress to dictate where a 
state legislature was to convene.82 Although this proviso was voted 
down at the time, the Convention reversed itself the following 
month,S3 and the final version of the Clause was fixed, 

77 2 FARRAND'S RECO RDS, supra note 1, at 131; see also Natelson , Enum.erated, supra note 1, at 

472. 

7/\ Natelson, Jinumemle(~ supra note 1, at 472-73. 

7!l Id. al473. 

HI) The co mmittee version read: "The Times and Places and the Manner of holding the 

I': lccli ons of Ihe M embers of eac h I-louse shall be prescribed by the Legislature o r each 

Siale; but Ilteir Provisions concerning them may, at any Time, be altered (or superseded) 

by I It t· I .egislalure or (ht, Uniled tal cs." 2 FARRAND'S RECO RDS, .5utJra note 1, at 165 (re­

p() ll i ll ~ I ('co rds or Ihl' (:0111111ill( '(' or Delail ). Thc committee reported to the convention 

11 .1 I\ II ~ II " I n. 171'17. 

HI ()III\II~I"1 \1 , I.IIII( 'S M .• di"", .1I.d MOI'.i, IIloVl'd In add a proviso exempling the places of 

(,1(,( lillH SI ' II,'I III~ , ", It II It IV,"' Villi '" dowlI . /rl . :11 2 1(). 
HOI 

HI 

'\ 1' 1 I I II I '~ III ,, \ II ~. 111/"" ," .11 I , ,II '11iI. (11 '1"" lillg • (' ,",111 , "I 1,1111(" M,ldislIlI ill III(' Vir­

){l lIhll ,' liI \ III f.\('"I\( lllillll) 

II 1I II/III 1"1. 1\1 '"' IIIIIII.Ii. " 1 1111\ />/ 11 '. I'll (Jill\', \/1/llfllll.I' I ,.lId '\ (, 1.1 II , 

I Ii I .. 



\I 7r1f r i7 \I r".- ,P I\ I f{ ( filII I " I II 

The constitutional language governing congressional {'Iv( IiOII S 

differed from usual eighteenth-century "manner of election" provi­

sions in two important respects. First, the usual "manner of election" 

provision included elector and candidate qualifications, times of elec­

tion (including terms of office) , places of election (including district 

boundaries), as well as other administrative details.
84 

The Constitu­

tion, on the other hand, listed qualifications, times, and places sepa­

rately from "Manner. "s" Second, after providing for qualifications, 

times, and places, the Constitution described the residuum as "the 

Manner of holding Elections." This precise phrase seems to have been 

newly coined
8G 

to denote a subset of traditional "manner" regulation. 

Unlike the phrase "manner of elections," it excluded qualifications, 

ti mes, and places. 

I n view or th e legal qualifications, experience, and abilities of the 

111( ' 11 plilll :ll'il y I'('spollsihic for Ihis la nguage, it is unlikely that the 

( : ()II ~ lllliljOII\ 1( ' 1( ' 1( ' 1\( '(' 10 " Mallllcr or holding" rather than the tra­

<11111111 • .1 " 111 .111111 ' 1 (II (, 11 ' ( lioll s" was accidcllial or unconsidered. In­

.III Ii lil, ( :( III ~ llllll jfl ll ',~ (01111(('1 pari rot' presidential elections, set 

III1II1 II \lIltil 11 . (I1IIiIIIl\'~ llli s . 

III< \IIIII( II 111 11 111('1 pall 10 "M<lllller of holding" was not the Ar­

III II II ItllI . I ~ ( 111.11 .I( III :tl ly c illployed the word "Manner"- "Each 

,1.111 ~ 11 , dl ,qlpnjlll, ill s u c h N/anneras the Legislature thereof may di-

11 ' ( I . 01 NllIllhn or I presidential] Electors."s7 That phrase referred to 

: I 111<11111('1' or (tfJ1)ointment rather than election, and permitted states to 

dispense with election of presidential electors entirely in favor of an­

other mode of choice, such as designation by the governor.
S8 

It was 

84 

85 

86 

87 

See supra Part II. 

U.S. CONST. an. I, § 2, cl. 1 (two-year terms for Representatives and qualifications of vot­
ers for Representatives), id. cl. 2 (qualifications of Representatives); id. art. I, § 3, d . I 
(terms of Senators; their electors to be state legislators), id. d . 3 (qualifications of Sena­
tors); id. art. I, § 5, cl. I ("Each House shall be the Judge of the Elections, Returns and 
Qualifications of its own members . ... "). 

A Jan . 28, 2010 search in the Gale Database, Eighteenth Century Collections Online, which 
covers nearly 200,000 works of the era (inc luding most leading legal works)' uncovered 
no instances of phrases with the words "manner," "holding," and "e lection(s)" within 
three words of each othe r before the publication of the Constitution in 1787. A 1777 
New York election law had labeled its "manner" regulations as covering the "mode of 
holding elections," and a 1787 New York law referred to the "mode o f conc!lIclili /( el ec­
tions . See supra notes 66 & 69 and accompanying text. 

U.S. CONST. art. II, § 1, cl. 2 (emphasis added). 

88 fd. But see Kesavan, s'I.Ipm note 29, al 17!'lO (arg'llill g' 111,,1 " 111111 II ' h 11111" I , ',1N1t1l III Nllp 
pose that th e word "Manli e r" in Ih(' Tillll 'S, I' IHII " ,11111 ~'I.I"""1 ( ,1.111" 1101 01 ~ 1I11 ~ 1 ' "II i. "l y 
cliffclTnl me-a ilin g 1'1'0 111 111(' WOld "M:lllill ' l" III ,\1111 I, II ' .. '110"1 I ( ,III, ,, "") ,\ it "x 
pl :lill('d ill 111 (' 1" xl, llI lW"VI ' I, IIII ' I\ lli, II 111 1101 ,iI ~ 11!lII I' I 1'1>1"1,, IIIIIIII ~ II" ill IIII' 
Ti,lll .. ', 1'1 :11'(',4 :11111 M,IIIIII " ( : I"" ~ I ' 
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0111 .I(k llowledgment of state power to fix the qualifications (or iden­

lil y) o[ the person or persons appointing the presidential electors, 

a nd as such it served as the counterpart to the provision in Article I 

authorizing the states to set the qualifications of persons choosing the 

fR 
. 89 

House 0 epresentatlves. 

Rather, the presidential counterpart to the Article I "Manner of 

holding" was the list of residual election regulations that makes up 

most of Article II, Section 1, Clause 3.90 
Like Article I, Article II pro­

vided separately for times,91 places,92 candidate qualifications,93 and 

elector qualifications.
94 

The residuum (most of Article II, Section 1, 
Clause 3) consisted of whom electors could vote for; how many can­

didates each could vote for; creation of a voting list; signing, certify-

89 U.S. CONST. art. I, § 2, cl. 1 (" [T] he Electors in each State shall have the Qualifications 
requisite for Electors of the most numerous Branch of the State Legislature."). 

90 Article II, Section 1, Clause 3 provides: 
The Electors shall ... vote by Ballot for two Persons, of whom one at least shall not 
be an Inhabitant of the same State with themselves. And they shall make a List of 
all the Persons voted for, and of the Number of Votes for each; which List they 
shall sign and certify, and transmit sealed to the Seat of the Government of the 
United States, directed to the Pres ident of the Senate. The President of the Sen­
ate shall, in the Presence of the Senate and House of Representatives, open all the 
Certificates, and the Votes shall then be counted. The Person having the greatest 
Number of Votes shall be the President, if such Number be a Majority of the whole 
Number of Electors appointed; and if there be more than one who have such Ma­
jority, and have an equal Number of Votes, then the House of Representatives 
shall immediately chuse [sic] by Ballot one of them for President; and if no Person 
have a Majority, then from the five highest on the List the said House shall in like 
Manner chuse [sic] the President. But in chusing [sic] the President, the Votes 
shall be taken by States, the Representation from each State having one Vote; A 
quorum for this Purpose shall consist of a Member or Members from two thirds of 
the States, and a Majority of all the States shall be necessary to a Choice. In every 
Case, after the Choice of the President, the Person having the greatest Number of 
Votes of the Electors shall be the Vice President. But if there should remain two 
or more who have equal Votes, the Senate shall chuse from them by Ballot the 
Vice President. 

ld. art. II, § 1, cl. 3. 

91 fri. a rt. II, § 1, cl. 4 ("The Congress may determine the Time of chusing [sic] the Electors, 
and the Day on which they shall give their Votes; which Day shall be the same throughout 
fhe United States."); id., art. II, § 1, d. 1 ("He shall hold his Office during the Term of 
four Years."). 

!l~ fd. art. II, § 1, d. 3 ("The Electors shall meet in their respective States."). 

\J;I fd. a rt. II, § 1, cl. 5 ("No person except a natural born Citizen, or a Citizen of the Un ited 
')Ial,'s, aI' I'he lim e of th e Adoption of this Constitution, shall be eligible to the Offtce of 
Prcsid cnl : Il e illi e- r shall any Ptrson be eligible to that Office who shall not have attained 
10 111 (' I\g'(' or ,"irl y iiVI' V(';lI ·.~. a nd been fourtee n Years a Resident within the United 

'I I 

Slal ,·s,") . 

ft!. , .. I, II , ~ I, ,I :.! (" 11,, 1, II S'oIl .. NIt:11I :q>po illl , in such Mann e r as the Legislature thereof 
111 ,1) di,l .1 , 01 NIIIII"1 I .. I JlII ' IIII I ~, 1''1":11 III ,'' (' wlioie Nil 111 Ill' I' of'Sr nalo rs and Represen-
1.III vl·' I .. Willi II II .. '.111, ''' ,1\' III 1' 111;111 ''';11 IIII' C"" glI 'SN: hili II f) S"II<1lor o r Rrprcscnla­
II I ' , III I', ,""" llodollll l-l 111111111' .. I I, II il l III 1'11,111 1111111'1 IIII' IIl1il (' rI ,')1:111 ", , 1t:1I1 h .. <lp 
1',,1111,01 111 1' 1,,1111 I 
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ing, and lransmitting lhe lisl; lhe idenlily of lhe PI' 'sid ing de( lioll 1)1 
ficial; formalities of opening of the certified lists; lhe requiremenl 
that the victor obtain a majority; and procedures for selection if no 
candidate received a majority.95 As the counterpart to Article 1's 
"Manner of holding," this list strongly suggests the sort of rules the 
Framers had in mind when they used that phrase in Article I. More­
over, when added to qualifications, times, and places, the list corre­
sponds closely to what other contemporary sources have to say about 
regulating the "manner of elections.,,\)6 

B. Significance of the Constitutional Plan: The Original Public Meaning 

Pan II described the understood scope of regulating the "manner 
of eke lion" in Anglo-American legal practice. That scope included 
111\' q llal i li etl l iOlls of c-\eclors and elected; terms of office and other 
i~S II~ 'S 01 lillll'; kgisltlliw dis[ricling and olher issues of place; and 
I ~tll '~ (II d( ' ( i.~ i()11 :111(1 nll\( ' r I':kclioll Day conduct. "Manner of elec-
111111 " ,d· I) IIII "Hlec\ Pl~)( I'dl I 1'( ' for ho[h single-lier and double-tier 
I 111111111 

1'.111 III \ "IIIIIV( d IIOW I It I' Fr;\lners divided traditional "manner of 
I I, I Ilflll ' lid" , 11\1(1 Il'ldlili( '<ltions, times, places, and a residual phrase 
I Ii 1\ ,111, 'IVI'I SI Opl': " M<lIIlICr 0(' hoLding Elections." The results may 
lit' 11 '1)1 ('s('llIed in ())'Inulaic lerms as follows: 

"Mall ncr of e1eclion" = Qualifications + Times + Places + "Manner 
of holding." 

Or, if one prefers: 

"Manner of holding" = "manner of election" - qualifications -
. I 97 tImes - paces.' 

From the foregoing, we might describe the original public meaning 
of congressional power under the Times, Places and Manner Clause 
as follows: 

o Subject to some override (see below), the Clause left untouched the 
states' reserved police power to regulate elections. State laws were not 
necessarily limited to the understood scope of "manner of election" 
regulations. States might adopt other kinds of laws, even if they af­
fected federal elections. For example, a state might alter the composi-

95 Id. art. II, § 1, cl 3. 
96 S"IJ1'a Part II. 

97 The accuracy of th is formul a was confirnl('ci ill III( ' ."lil" .. I."" 01,1,,,1, · 1'1 "' .oIl · .. di" 
spokesman Tench Coxt'o I !lF({ nOle Ir.:{ .. "d """"'1'.1(, ,1"1' I, I 110 111,,, 1' 1' 11' 1<\ 

MI NUTES. I/I/ml nOle 1.;11 1·1 (ql(olillg Iied., .dl I II, '1( 1 ~ I ", I. ,,,, " "" III I 111111 1{ " III,, ' 
Rhode Isl:I(III, .• lil yillg ' IIIlVI·"li"" .,, I""" I/il p '" \"', I,d, I III I I, • '\I(oIIIIF '1',. 0111" .• 
I" III ' 01 1·11" III" I, 0", 1111 I,,, ,,. ... 1'\ ,,. " "" I I" 'ii' • I I ". , 

" '11 \01 ION! ,W'.MIOM \ I . I ,()WI'.I1 '/,U /111'( :/1/,/\ '11'; l i / .I ';C'J'/()NS 

I io n of' iLS IcgislalUre in a way that influenced the election of Sena-
98 

Lors. 

o The Constitution withheld from both state and congressional control 
the qualifications and terms of office for Senators and Representatives. 

o The Constitution withheld from congressional control the qualifica­
tions of electors for Senators and Representatives and the places of 
choosing Senators. 

o Subject to the last two exceptions, the Clause granted Congress power 
to override state "manner" regulations. 

o Because congressional authority was limited by the terms of the grant, 
however, the Clause gave Congress no authority to regulate subjects 
outside of the understood scope of "manner of election" regulation. 

IV. THE TIMES, PLACES AND MANNER CLAUSE IN TI-IE RATIFICATION 

DEBATES 

A. The Level oj Controversy and the Sources 

During the ratification debates, the Times, Places and Manner 
Clause proved to be one of the most controversial provisions in the 
new Constitution. At the Virginia ratifying convention, delegate 
George Nicholas fairly described the extent of the controversy when 
he said that objections against the Clause had "echoed from one end 
of the continent to the other."gg Because the Times, Places and Man­
ner Clause was so controversial, the historical record contains a mas­
sive number of references to it. For example, the transcript of the 
Massachusetts ratifying convention contains several days of debate on 
h b· 100 l e su ~ect. 

This embarrassment of riches presents a dilemma. In articles of 
this type, my practice has been to provide fairly exhaustive citation 
for every historical conclusion, so readers readily can check the 
sources for themselves. In the case of the Times, Places and Manner 
Clause, exhaustive citation is not possible-footnotes would com­
ple tely overwhelm the text. Therefore, many of the footnotes below 

!IH q Newl C' rry v. Un il.e I St<l l S, 256 U.S. 232, 257 (1921) ("Many things are prerequisites to 
l' 1 ('(, li o n ~ or may "f/(orl Iheir outcome-voters, education, means of transportation, 
hea llh . 1",lllie disl'I", i,," . i""11igr<1 lion, private animosities, even the face and figure of 
IIII' c: I'ldic\,'I ('; 1"., .'I(II,will' 10 It'glll''l(' Ihe 11I anller or hold ing them gives no right to 
","111,1.,1() II llllnl ") 

'I" .\ 1'1 I I, ll '~ III II I II ~. 1111"'/ "" I, I, .• 1 'J ( , "I"" lill f.\ " '''Iarks by (;('orgt' Nicholils il l Ihe Vir­
g llll , l 1.1l1h-lIl g I '"1\ 1111 11 11) 

11111 Il,I "'I' ,,,,I I,, ",01 "1,,,1\ ,1.,1/,11' 1" "\1""" dll lllll, ,, I, ·" Ih. dl· Io.II, · I""" I."""" )' II . 
17HH II""" 1'1"",11 I ' 11111 ,1 . 11I111I 1 .1/l/I/rtll"l. 1, "1, ' \'1 
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include ill ustrative 'ilations oil ly. R 'adcrs 'all 'lCCCSS I'lIrl ll \'1 (' .1111 _ 
pIes by checking the indices of standard sources. IOI 

B. The Arguments in the Ratification Debates 

One of the political princ iples to which both Anti-Federalists and 
Federalists were committed was that of "sympathy" between govern­
ment officials and governed. 102 Today we might say "empathy" rather 
than "sympathy," but the general idea was that there should an iden­
tity of interest and ideals between public officials and the people as a 
whole.

103 
Favorite devices for effectuating sympathy were large legisla­

tures with members elected from small districts and frequent­
usually annual-elections. 104 

Anti-Federalists argued that the Constitution would not suffi­
ciellily asslIre sympathy. The Senate was to be small, indirectly 
1'1<-'1('(1, :lIlcl illSI.tlkd ('or long- lerms. The President was to be indi­
I< (I" (,1( ·( II ,d I()I :1 11)llr year lernl, withollt the check of an elected 
( •• 1111\( ' 1 (lllill ii , III S ill It :1 ,.-\,uv('J'nll1cIlL, the people's primary hope 
1\ 1111 lei II. 1111111111 I I ()II ," I ' ()I Rq)I('S('lllalives."I:, But the House initially 
\ I 111.1111 I I .1111\ ()I ~i I I live Ill('ll1bcrs, and never more than one 
1'1"' (111.111\1 11)1 (\'1'1 Illill y lhollsandpeople. A body of such small 
",. 1111 ,\1111 F( 'd('I,tlisls tlJ'glled, easily could be "corrupted"­

.11\( 11( 'd 1111111 ils dilly to serve as the people's guardians, servants, 
I IIlIl 

oIg( ' lIl s, <l1l( II lisle 'S, 

10 1 See, e.g., ELLIOT'S DEBATES, sulnn note 1; DOCUMENTARY H ISTORY, su/)nt note 1. 

102 See generally, Robe rt G. N ate lson, A Reminder: The Constitutional Values oj SY'll1/}(J,thy and fn-
dependence, 91 Ky. LJ. 353 (2002-03). 

103 Jd. at 358. 

104 Jd. at 367- 72. 

105 4 ELLIOT'S DEBATES, supm note 1, at 55 (reporting remarks of T imothy (or James; wh ich 

is not certain) Bloodworth in the North Caroli na ratifying convention: "The House of 

Representatives is the on ly democr'a tica l branch. Th is clause may destroy representation 

entire ly"); Cato ( .Y. Gov. George C li nton), Letter Vlf, N.Y..J.,Jan. 3, 1788, "ep,inted in 15 
DOCUMENTARY H ISTORY, supm note 1, at 240,241 ("[I] f they will have any security at a ll in 
th is government, [they] wi ll find it in the house of representatives."). 

106 ACOLUMBIAN PATRIOT (Mercy Otis Warren) , 013 ERVATIONS ON TH~~ CONSTITUTION (Feb. 

1788), re/)1inted in 16 DOCUMENTARY H ISTORY, supm note 1, at 272, 281 (stating that 

" [o]ne Represen tative to thirty thousand inhabitants is a very inadequate rep resentation; 

and evelY man who is not lost to a ll sense of freedom to his cou ntry, must reprobate th e 

idea of Congress altering by law, or on any pretence [s ic] whatever, inl('rf" I'in g' with any 

regulations for the time, p laces, and man ner of choos ing 0 11 1' OWII i{"pr" ," ' III ,lli VC's ") ; ,'1'1' 
also 2 ELLIOT'S DEBATES, supra note 1, at 326 (rei o ning (:IIV"III(II (; 11111 1111 , ,II I I\ llIi 
Federalist, defending the proposed federa l ('nail': " II IV'" 1111( . I" ', 11.1 1111 II I'IC 'WII I.I 

lives of the people, and the senat ors, mighl 1( 'vi:l Il ' II(lIIlII,," .11111 11,,1. 1'" " oIl1'tildi\ 

linCI from Ihal of the pc pic- , or th a t 0 1 tl,,' 1" ),11,1.1"1(" 1'"1 11111,,"11 1111 1' 111 '" 111>11 til" 
IllIlSl a riscfIO lll (,O Il 'IIPli o ll ");I / ~ 1 ': IIIIII '~ llil l\ 11 11/" 11111. I II \'II' I'"llIlIf: 1I 

~, I 

\llli-Fecl'raJists did not claim that every session of Congress would 
1)(' so corrupted. But any congressional majority could employ the 
Times, Places and Manner Clause to overrule state election laws so as 
to ensure its own perpetuity and convert the government into a he­
reditary aristocracy.lo7 This was exactly why, they asserted, Baron 
Montesquieu viewed a republic's election laws as "fundamental.",08 

In what ways could Congress manipulate the election laws to as­
sure its own perpetuity? Some of the Anti-Federalist answers were not 
tenable from a fair reading of the constitutional text. Among these 
was the claim that the Times, Places and Manner Clause would en­
able Congress to extend its own terms indefinitely,109 just as Parlia-

marks by Will iam Widgely at the Massachusetts ratifying convention on the small size of 

the rep resentation). 
107 The alleged aristocratic tendenc ies of the T imes, Places and Manner Clause-and, in­

deed , of th e e ntire Constitution-were a common Anti-Federalist theme. E.g., Cinc inna­

tus, Joetter Vf: To Jmn.es Wilson, E'q'U.ire, NY..J. , Dec. 6, 1787, ,,,printed in 14 DOCUMENTARY 

HISTORY, st/.jJm. note 1, at 360, 363; If Centin e l, Letter Vllf, PH ILA. INDEr. GAZETTEER, Jan . 
2,1788, n:printed in 15 DOCUMENTARYI-I ISTORY, s1I./Jm note 1, at 231,232 ("[T]hat wh ich 

g ives Congress the abso lute co n trou l [s ic] over the time and mode of its appointment 

and e lection , where by, inde pende nt of any other means, they may estab lish hereditary 
despotism ... . ") . For more information, see the Anti-Federal ist satire written by"Aristo­
crotis," who discussed how the Times, Places and Manner Clause could be used to create 

a hereditary aristocracy. ARISTOCROTIS (Wi lliam Petrikin) , THE GOVERNMENT OF NATURE 
DELI NEATED; OR AN EXACT P ICTURE OF THE ICW FEDERAL CONSTITUTION (1788), cited in 
17 DOCUMENTARY HISTORY, supra note 1, at 229, rl<p,intf.d in 2 MFM. Surp. Pa. 66l. 

108 THE ADDRESS AND REASONS OF D ISSENT OF THE M INORITY OF THE CONVENTION OF 

PENNSYLVAN IA TO THEIR CONSTITUENTS (1787), "If/J'rinted in 15 DOCUMENTARY H ISTORY, 

supra. note 1, at 13, 24 (quoting Montesquieu) ; Federal Farmer, Letter Xfl,Jan. 12, 1788, 
reprinted in 17 DOCUMENTARY H ISTORY, .,"ulml note 1, at 310 ("It is well observed by Mon­
tesqu ieu, that in republican governments, the for ms of e lections are fu ndamental; and 

that it is an essential part of the social compact, to ascertain by whom, to whom, when, 

and in what manner suffrages are to be given . Wherever we find the regu lation of elec­

tions have not been carefu lly fixed by the constitution, or the principles of them, we con­
stanLly see the legislatures new modifying its own form , and changing the spirit of th e 

government to answer partial purposes."); see aLw Add,'ess of tile Minority oj the Md. Conven­
tion, ANNAPOLIS GAZETTE, May 1, 1788, re/ninted in 15 DOCUME TARY H ISTORY, sulJra note 

1, at 242, 246 ("The second objection respecting the powe r of congress to alter e lections, 

they thought indispensable. Montesquieu says, that the rights of election shou ld be estab­
Iishedunalterab ly by fundamental laws in a free government.") . 

III\,) Agrippa, Letter f, MAss. GAZETTE, Nov. 23, 1787, re/Jrinted in 4 DOCUMENTARY H ISTORY, 

.In/,ra. note 1, at 303, 305 ("Should the people Cly aloud the representative may avail h im· 
se lf of the r ight to a lter th e lime of election a nd postpone it for a nother year."); Centinel V. 
PI III A. TNDEP. GAZE"I-n-:ER, Dec. 4, 1787, reprinted in 14 DOCUMENTARY HISTORY, s1I./lm note 

I , at 31(3, 3/17; $)lII1[1{' I, INnl', p. C I·IRON. , Jan . 10, 1788, rejJrinted in 5 DOCUMENTARY 
IIIS'I'ORY, .""/)/11 1101. , I , at mH, li80 ("Andlhere is nothing to hinder, but ample provision 

IlIa(\(' , Ii II ' (:011),1" '" III IILlk. , 11"' llIs('lvcs I crpc tual. For by Art. I, Sect. 4 the Congress may 
.11.111 ' lilill ', III .d. · .IIH1 ,til'l till' lilill ', plan' :111<1 llIann I' o f c hoosin g Representatives; and 
1111 ' 11111 •. 11,,1111,11111, 1111,1"", 111 ),1 ';.o Il .ltlll s,"); II'I ' ''/If} I EI.1.I0T'S OEI\ATI':S, .III/I'm nOle I , at 

t," (11 1'"11111 ),1 11111111 1'1 ,11111111 ~ 11I'1""1 ,It 1111' NCIII II (;;lIolill:l 1:lIifying ('onl'c n(io n ); 
1111 \11111'1 " \ II I I ,II , (II I )I ~',un III 1111 M INOIIII \ • II ' 1111' (;O NV I-. N liON OF 
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IlICllt previollsly lIad ('xl(,lldcd II\( , (crlllS of 111(' Iiolise of ( :0111111011:0. 

[rom three to seven years ,l llI Anti-Federalists argued that Congress 

could impose additional qualifications on voters and candidates for 

office, II I rip the choice of Senators away from the state legislatures, 1I2 

and eventually annihilate the states."
3 

When the Federalists pointed 

out that such apprehensions were contradicted by the text, 11 4 some 

11 0 

III 

II' 

11 3 

11 4 

PI':NNSYLVANIA TO TI-IlCI R CONSTITUENTS, SWpTrl. note 108, at 23; 2 DOCU MENTARY H ISTORY, 
supra note 1, at 426 (reporting re marks by Robert Wh itehi ll at the Pe nnsylvan ia ratifying 
convention). 

Anti-Fede ralists frequently cited th is precedent. See, e.g. , 4 ELLI OT'S DEnATES, sujJm note 1, 
at 61-62 (reporting remarks by David Caldwe ll at the North Caro li na ratifying conven­
tion) ; Agrippa, Letter XIII, supm note 35, at 770; Centinel III, PI-lILA. INDEP. GAZETTEER, 
Nov. 8, 1787, 1'ffln'intfd in 14 DOCUMENTARY HISTORY, sUfnn note 1, at 55,60. 
Corne li1ls, fTAM PSlliRE Ci-IRON., Dec. 18, 1787, "eln'inter! in 4 DOCUMENTARY HISTORY, S1!jmt 
11 0 1, ' 1, :11 ~ 10, 4 13 ("By th is l'C'Clc ra l Constitution, each I-louse is to be the judge, not on ly 
"I Ii II' " 1,,( lim .. " :t l1d l'(' IIII'l1 ', hut a lso 0(' lite qualificalions of its members; and that, witl1-
11111 , .. ,) 111 111" ,"I ,' 111,111 ,' " Cit a, 1111 ')1 I it (' l11 s(' lv('s lIIay prescribe."). For another entrant in 
1111 '"11 1'1 dl 1.11"1 1'01,0111( ' III lilli' iill"" SI'l' Agrippa, /'1'UI' r Xlff, sUfmt note 35, at 770 (By 
.111, '"' V. 11 11 1111'" 11" '1 111,1 )" '",Iilllll ': ' '( 'P"(""I1 I"liv(' dllr ing his whole life; by alte ring the 
111 ·'"11' I 1111 I 111 "1 llil "I' 1111' 1' .(( ,lIl1'i, ·s il l' 111 ('ir own VO I('S without the consent of the peo-
1'1, Ilid 1,\ <II" 111 ).\ II" , 1'1,11 I', ,iii II I(' decliOlls may be made at the seat of the federal 
1" \ ' , II "" III) \" "I", '\ 1'. 1 I 1111 " I h 111\ I ES, IIIl ml note 1, at j 75-76 (reporting remarks of 
I' ,I,,, I 11 1111\ ,II II" Vi ' gi lll,1 l:tlilyillg CO llve liLion on voter qua li fi ca tions, citing prece­
d, III "I ,III, ", " I RIIIIII ' ). 

11111, 111'"1 S,IIIIIII 'I Osguod, 10 Samuel Adams (Jan . 5, 1787), relJrinted in 15 
I)()( : I I ~ II '.N 1111(\ IIISTORY, supra note 1, at 263, 265 ("How far the Word 'Mann er' extends I 
kllow 11 () I- Bul j suppose, if Congress should determ ine, that the People at large, o r a 
ce rta in Description of them, shou ld vote on the Sena tors, it wou ld on ly be a ltering the 
Manner of choosing them-If th is be tme, Congress will have the exclusive Right of 
pointing out the Qualification of the Voters for Senators . .. . "). 
Luther Martin, Genu.ine Info1'llUt.tion [V, BALT. MD. GAZEn'E, J an. 8, 1788, Tejninted in 15 
DOCUMENTARY H ISTORY, .Htlmt note 1, at 296, 299 (cla iming that the Times, Places and 
Manner Clause was designed to anni hilate the state governments); 2 DOCU MENTARY 
HISTORY, sulmt note 1, at 397-98 (reporting remarks by Robert Whitehi ll at the Pennsyl­
vania ratifying convention). 

E.g., 3 ELLIOT'S D~BAT~S, s'!tlm! note 1, at 202-03 (repo rting remarks of Edmund Ran­
dolph at th e Virginia ratifying convention); 4 ELLIOT'S DEBATES, supra note 1, at 53 (re­
porting remarks of J ames Irede ll at the orth Carolina ratifying convention); id. at 60-61 
(reporting remarks by William Davie at th e North Caroli na ra tifying convention); id. at 63 
(re porting remarks by [p robably William rather than Archi bald) MacLaine at the same 
convention); A Citizen of New Haven (Roger Sherman) , Obseroations on the New Fedeml 
Constitution, CONN. COURANT, Jan. 7, 1788, reprinted in 15 DOCUM~NTARY HISTORY, supra 

note 1, at 280, 282 (" [1') he qualifications of the electors [for House of Representatives) 
are to remain as fixed by the constitutions and laws of the seve ral Sl'a l('s."); T HE 
FED~RALIST No. 60 (Alexander Hamilton) , rejninted in 16 DOCUM I':NTilRY II ISTORY, slt1J1n 

note 1, at 195, 199; A Freeman (Tench Coxe), Letter II, PA. GAZE'I I'E, /:111. :\() , 17RH. " ,. 
printed in 15 DOCU MENTA RY H ISTORY, Jujmt note 1, at 508,509 (UTIII' 1'11'1 ti!lll ~ Iii I hI' I" '( 'S 

ident, Vice Pres ident, Senators and Re prese nta liv('s, :11 '(' n .c III ,il" '" "' till II ,IIleI , ,,[ Il l(' 
states, eve n as to fi lli ng vacancies. T he small est il1l( '1 [i ' II ' II II " I ( ""11 " I 11111 I" '!llIlIl'd , 
e ither in prescribing the qll" lilica lio lls 01 ,,1,·( 1"" , Il' III d, I, 1111111111 \ 11111 " I 1111 ' "1"\ '" 
may no t b(' ('1(,(,lc·d . The d :l IlSI' wlli , h ('11.,"1", 1111 I,,, d, I" I " I" I 111111. III III <I, II fI" 

f 

"'N'i"iT' rn lT] '.!.7 

\1111 l' c'd('l',dislS respond d tJl a t th e T imes, Places and Manner Clause 

11111111>('(/ lhe Constitution's language governing qualifications and 

!(, !'IllS because that Clause appeared later in the instrument."
5 

To be 

sure, this reading contradicted the rules of construction in force dur­

ing the Founding Era."
6 

But, as one North Carolina Anti-Fede ralist 

suggested, "sophistry would enable them to reconcile them.,,11 7 As far­

fetched as these Anti-Federalist claims may have b een, they were 

grounded in the public meaning of what it was to regulate the "man­

ner of e lection." 11 8 One problem, however, is that they were not en­

compassed by the phrase the Constitution actually used: "Manne r of 

holding Elections.,,119 

Other Anti-Federalist concerns w e re more consistent with the text. 

Some of the Constitution's opponents observed that the Clause was 

not particularly well-drafte d, leaving it open to misconstruction.
120 

Federalists do not seem to h a ve addressed that concern. Other Anti­

Federalists e xpressed apprehension that Congress might fix the date 

and place of election to bene fit the powerful and employ plurality-

lations on this head , pe rm its them on ly to say at what time in the two years the house of 
representa tives shall be chosen, at what tim e in me six years the Senate shall be chosen , 
and at what time in the four yea rs the President shall be e lected; but these elections, by 
other provisions in me constitution , must take p lace every two, four and six years . . .. ") . 

I 15 E.g., Consider Anns, Malach i Maynard & Samuel Fie ld, Dissent to the Massachusetts Conven­

tion, NORTHAMPTON HAMPSH IRE GAZETTE, Apri l 9 & 16, 1788, "ejJrinted in 17 
DOCUMENTARY H ISTORY, sulmt note 1, at 42, 44 (" [YJ et all th is is who lly superseded by a 
subseq uent provision, which empowers Congress at any time to enact a law, whereby such 
regulations may be alte red, except as to the places of chusing [sic) senators."). 

11 6 One example of such a ru le is the ru le of construction against surplus. See T IMOTHY 
BRANCH, PRINCIPIA LEGIS ET AEQU ITATIS 134 (London 1753) (Sic inter'/mtandum est u.t VeTba 

accipiantur cum eJJectu-tl1at is, "One shou ld inte rpret so that words are rece ived with an 
effect" (translation by the author); see also id. at 117 (VCTba aliquul ojJemri debent,-debent 

intelligi ut aliquid &/)erenltt1~"Words shou ld have some effect; they should be understood 
to have an effect (translation by the autho r». Thus, Federalist Robert Steele could ask 
the North Caroli na ratifying convention: "Is it not a maxim of un iversal jurisprudence, of 
reason and common sense, that an instrum ent or deed of wri ting shall be so construed as 
to give validity to all parts of it, if it can be done without involving any absurdity?" 4 
ELUOT'S DEBATES, supm note 1, at 71. 

11 7 4. ELLI OT'S DEBA"mS, supra. note 1, at 106 (reporting remarks of William Taylor at the 
Norlh Ca ro lina rat ifying convention). 

I I H SI'I'S'IIfJl'lI 1':\1'1 II . 

II !) 1I . S . C()N~ I " III , I ,~ l, rI . I. 

I ~ tI I ~'.f!. .. I 1':1 I II) I ' ~ Ill. 1\ \ II '~ . 111/11(/ 11 0 le I , <1 1 54- 55 (reporting remarks of Samuel Spencer at 
lill ' Nlil lil ("'I"lill,l '''III\ill g ICII IV(' Illio ll ) ; A rlmERAI. REPU BJ.lCAN, A RIcvmw OF TH E 
C:(l N~ lrll 1111 II /Ht) ' 11'11111111111 II \)IlCI IMF NTilRY IIISI'ORY, \1//11'1/110 1(' I, at 255, 262-
1,' \ (,111 ,11 I 11I f; 1111 .,,"1'11' "11 \ " I till ( :1,11 "", ,11111 ' loIli ' l14 1",,1 il (':t ,," OI h(' IIII' r('ly 10 provide 
1 1~'. "l f lll'llI II 1111111111 11 '111111 '1 , lltl, !!I '" II 111C' 'I 1. ll l' ti IW ''i '1I1t 1l"lcI ,lIl t'I"( ti o ll , tit('l( ' 
, 1111" IIltilllll l III , ., 111", I 

1 

III 
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winner rules and viva voce voting to assure the election or !~lYol'cd 
candidates. 12 1 

These latter concerns were realistic in a world in which electors 
convened in open meetings in central locations to vote and in which 
people living in remote areas might spend several days traveling to 
the designated location. If Congress were to decree that elections 
were to be h eld in the middle of winter or during harvest time, many 
voters would be effectively disenfranchised. I ~~ Moreover, there was no 
requirement that Representatives be elected in districts. Congress 
could decide that a state's entire delegation would be selected at 
large l 23 and designate a single location for voting in each state. 124 A 
Congress dominated by the merchant class might select a seacoast 10-

1"1 111/1 11 111111 " l:.l'\ 27, lIld ;JC'C'o lnp;llIyilig \l'x !' 

1"1 (iltl (N' (:1'" , C.CUI H" ( :l j lll ()l I ) . I ,dl,', VII. N.Y .. 1., .I an. 3, 1788, nJ/Jrinled in 15 
III" I ~ II , I 11'1 III ', 1111(1, 111/1111 ,,"1( ' I , ,II :L IO , 2/11 ("C() llg ress m ay establish a p lace, o r 
1'111, , II, ,1111 I 1111 , III 1111 ", ' ,· ,,1 1", III 11111(" jl;II'I S of' Ihe states; at {/. time and season too, 

"h,,1 ,1 ""11 I" "," III'ClIIII,,1IO 1/1 I" ,,11, 1/(1: ,11111 liy ,II('Sl ' II 1('>\ li S d es troy the righ ts of e lection" 
I, "'1,11., I 11101, .Il l 

1 '1 I III"" ', 1)1 1\\ 11 '" 1II/llrI lilli" I , " I :127 (reporti llg re marks of Melancthon Smith at the 
'II' \,,,1 ' ''l iI ) III H '"111" '1111111' ); \o', '(\. 'nll Farme r, LeUer llI, Oct. 10, 1787, re/n'inted in 14 

11'''1 ~ II N I 11(1 III ~ IIII{I, 1/1/,/(/ 11 0 1(' l ,at30, 3!. 

1" 1 ( ,, 1111 (N,\', (;I)\'. (:.'orgl: Clinto n ), Letter VII, NY]. , Jan, 3, 1788, Teprinted in 15 
I )Ol:lIM I',N IIIRY IIISTORY, ,1'1,I.f!m not.e 105, at 240, 241-42 ("It is a good ru le, in the con­
,~ Irll c lioll o r a co ntract, to suppose, that what may be done will be; the refo re, in conside r­
illg this subject, yo u are to suppose, tha t in the exercise of th is government, a regula ti o n 
of congress wi ll be made, for ho ld ing a n e lection for the whole state a t Pough keepsie, at 
New-York [sic], or, perhaps, a t Fort-Stanwix [sic]: who wi ll then be the actua l e lectors for 
th e house of representatives?"); see allO Cumberland County Petition to th e Pennsylvan ia 
Convention, Dec. 5, 1787, 1'If/Jrinteri in 2 DOCU MENTARY H ISTORY, supm, note 1, at 309, 311 
("Here appears to be scarce ly the shadow of represe ntation provided, because the Con­
gress may at the ir p leasure, order the e lection for the Representatives of the State of 
Pe n nsylvan ia, to be he ld in Phi lade lphia, whe re it will be impossible for the people of the 
state to assemble for the purpose; a nd th us the c iti zens of Ph iladelphia would be rep re­
sented, and scarce ly any part e lse of the commonwealth. T he MANNER and TIME may 
prevent three-fourths of the present e lectors of the state, from g iving a vote as lo ng as 
they live .") , 

As "Cato's" comment about Fort Stanwix ill ustrates, som e Anti-Fed e rali sts suggested 
that e lections m ig h t be he ld only in re m ote, inconven ient areas, E.g" Anonymous, Bless­

ings of th.e New Governm.ent, PH ILA, INDEP, GAZEITICER, Oct 6, 1787, Te/Jrinted in 13 
DOCUMENTARY HISTORY, sujml note 1, a t 345-46 (satirica lly claiming, "Amon g th e blessings 

of the new-proposed govern ment our correspondent enumera tes the fo ll owillg, , " E lec­
tions for Pennsylvan ia he ld at Pittsburg, or pe rhaps W yo ming I Pcn ll sy IV:II,i :II "); ,\1'(' (fL1'II2 

ELLlOT'S DEBATES, supm note 1, at 30 (reporting renulrks by (: 1i :II I I'~ '1'111111 " :11 I\' <, M ;ISSlI ­

chusetts ratifying convention as saying th e e\('Cl ioli s '"ig l'l lit' 111 ,111 .11 1111 ""XiIl 'IIlil y oj' n 
state"); 4 ELLlOT'S DEBATES, suln(f 11 0 1<, I , "I :.,' ( , " I" " li li K II 111"11 . ,01 111111 ,11,\ (II ' 1:1I1I "s; 

wh ich is nOI cc rt a in) Bloodw()rlh ill 1111 ' NII ,I II ( :, 11 , 0111' .1 I 111 1\1"1""111' "11 " " " ' I" ""i'l l-\ 
Si lll ii;lI ' S(' lIliIl1l'11 IS); /.(' 11" " 1'1'111" Ri,I","1 I I, '" \ I " I" I 11111 I "ltI"" II ( I'd" "Ii, 
17HH), '1'/11 ;,, 11'1111111\ I)(H ,IIM I'N I,IIII 111 " ' 11\1\ 1/11"" """ I II 'iii ' I" I "Kg' illi g iI, ,'1 
Viq,i ll LI 's " I" , 11,, " s '"I HIII I" 11 1' 101 "I ( 'I " 11 '"1 I 

('()NI,/I'I',\'\/liN II I'(JII/' J.' I'() JUoX;/JI ,/\ 11,; 1', IJoX: I 'I()NS 

(,lli,," ill ('<lcll sLate (for example, Boston or New York City), thereby 
III:tkill g' it easy [or merchants and their allies to vote and very difficult 
for back-country farmers to do SO.1 25 Anti-Federalists alleged that this 

196 already had proved a problem in some states. -
The Anti-Federalist essayist calling himself "The Federal Farmer" 

emphasized the danger from a plurality-victor rule. In a scattered 
field of candidates, a relatively low percentage of the vote might 
amount to a plurality. A small but organized commercial or "aristo­
cratic" faction could easily elect an unpopular candidate in a crowded 
field, particularly if the polls were located in a city dominated by that 
faction. 127 To show that this was not a chimerical fear, the Federal 
Farmer cited precedents.128 Other Anti-Federalists pointed to Con­
gress's power to mandate viva voce voting, thereby better enabling 
dominant factions to control election results. 129 

125 See, e.g" Vox Populi, MASS, GAZEITE, Oct, 30, 1787, reprinted in 4 DOCUMICNTARY H ISTORY, 
SUprtl note 1, a t 168, 170 ("Supposi ng Congress should direct, that the re prese nta tivcs o f 
th is commonwealth should be chosen all in one town, (Boston, for insta nce) on the first 
day of Ma rch-would not that be a very injurious institution to th e good peopl o f ,his 
c.ommonwealth?-Wou ld not there be at least n ine-tenths of the landed intcrcs l of llii s 
commonwealth e ntire ly unrepresented? , . , , What, then , wo u ld be the cas ir CO l1 g ress 
should think prope r to d irect, that the e lections should be he ld a t th e no rth-west, s lIIII­
west, or north-east part of the sta te, the last day of March? How many e lecto rs wou ld at­
tend the bus iness?"); see Corn e li us, HAMPSHIRE CHRON., Dec, 18, 1787, Te/n'inted in 4 
DOCU MENTARY HISTORY, sujna note 1, a t 410, 413-14 (discussi ng the risk that merca nti le 
interests will dominate e lec tions located in seaport towns); see also 3 ELLlOT'S DEBATES, 
supra note 1, at 60 (re porting re mar ks by Patrick Henry a t the Virgin ia ratifying conven­
tion expressing sim ila r fears) ; AMICRICAN HERALD, Jan. 14, 1788, 1'ef)rinted in 5 
DOCU MENTARY H ISTORY, supra note 1, at 709, 711 (expressing simi lar fears); Cato (NY 
Gov, George Cl into n ) , ,mpm note 105, at 242 ("And wou ld not the government by th is 
means have it in their power to put whom they p leased in the house of representatives?"), 

126 Centine l I , PHILA. INOEP, GAZEITEER, O ct. 5, 1787, re/mnled in 13 DOCUMENTARY HISTORY, 
wl)ra note 1, at 326, 334 (" [T] he inhabitants in a n umber of la rger states, who are re mote 
from the seat of gove rnment, are loudly complain ing of the inconve nienc ies and d isad­
vantages they are subj ected to on th is account, and that, to enjoy the comforts of local 
gove rnm ent, they a re separating into smaller divisions.") , 

127 Federa l Fa rm r, supm, note 123, at 31. Lee argued that the Constitution should have re­
qllin'd s ill ~k nl(" lther distri cts a nd that Represe ntatives reside in the ir districts , Id. a t 32, 
Il is ," ns l ,o lllpl, ' I., 11"': 11111(' 111 is in Federal Farmer, suinG. note 108, at 311-15 , 

I ~H F"ri (' , ,Ii 1', 11 """, "'/lIfI 11 ,11,' IOH, :II ;1 14 ( re re rring to British and American precedents), 

I ~\I ( :"11 " ' " 1111 ,11'//'0/ ",II, lin, .,1 t,l) (sla lill ):!; Ihal Co n):!; r SS cOlild abolish th e sec ret ba llot); 
II', ' fill" I , II, I 1' " 111 111 11 1,1111 '11' 11111"", I' " III 1'('1"" Osgood " II ', (Nov, 15, l787) , ""/iTinleri-in 
11111111 , II I I I 111 ' 1111 '\ 11//'1/1 ,,"1 , I , ,I I 107. lin (SI:l lillg Iha l iIlSI<':lcI or a llowing 

( ,II lI fl l' I .. I"' "II" ill' 111111," I ,iI II II ld lll K " I,·, lillil ', IIII' c,III ,s lilllli'"1 siloilid ""V<' sp" 
ftllo 01 III , IIftll l' \I,'" II, "" 11".11111) 
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"Brutus," o n c of thc best of the An ti-Federalist writers and a ' O lll­

mon foil for the "Publius" of the Federalist Papers,130 summarized 

these concerns: 

It is clear that, under [the Times, Places and Manner Clause] the foeder­
al [sic] legislature may institute such rules respecting elections as to lead 
to the choice of one description of men. The weakness of the represen­
tation [i.e., small size of the House], tends but too certainly to confer on 
the rich and well-born, all honours; but the power granted in this [sec­
tion], may be so exercised, as to secure it almost beyond a possibility of 
contraul [sic]. The proposed Congress m ay make the who le state one 
d istrict, and direct, that the capital .. . shall be the place for holding the 
election; the consequence would be, that none but men of the most ele­
vated rank in society would attend . .. They may declare that those mem­
bers who have the greatest number of votes, shall be considered as du ly 
elected; the consequence would be that the people, who are dispersed in 
the interior parts of the state , would give their votes for a variety of can­
(iela l('s, wh ile any order or profession, residing in populous places, by 

IlIlilillg l!teir inl erests, might procure whom they pleased to be chosen­
. l1IeI I) Ilti ,~ 1ll(';II1S Ihe rep resentatives of the state may be elected by one 

I'l l It ' lIlll P;III 1) 1 Ill( ' people who actually vote . . 

"t! 0 1 dillgl ,A llI i- Fcdna lisls urgcclthat the Consti tution either be re­

i"c Il'd . ;1( «'pl('(1 ,11kI' removal of the Times, Places and Manner 

( :I; IIIS<' , ul <l1l1l'll(kd to weaken congressional control over e lections. 132 

130 "Brutus" may have been Judge Robert Yates, who had served as a federal convention de l­
egate from New York, but left the convention ea rl y in dissatisfaction. 

131 Brutus, Letter rv, N.Y. j., Nov. 29, 1787, reJirinteri-in 14 DOCUMENTARY HISTORY, 'supra note 
1, at 297, 301-02; see also 2 ELLIOT'S DEllATES, sUfl'm note 1, at 11 (reporting remarks by 
remarks of Ebenezer Pe irce [sic] at the Massachusetts ratifying convention) . 

132 e.g. , Agrippa, Letter Xl/l, MAss. GAZI<:TTE, Feb. 5, 1788, rejJrinted -in 5 DOCUMENTARY 
H ISTORY, sup'rrt note 1, at 863,865 (proposing that "the [C] onstitution .. . be received on­
ly upon " conditi on that it be amended to limit congress ional power to "fining such state 
as shall neglect to send its representatives o r senators, a sum not exceeding the expense 
of supporting its representatives or senators one year"); Federal Fanner, supra note 108, 
at 318 (" (A] t most, congress ought to have power to regulate e lections only where a state 
shall neglec t to make them. "); Robert Whitehall , fU1)(Yrt-ing Remarks, TI:jninted in 2 
DOCUMI<:NTARY HISTORY, sUfmt note 1, at 598 (observing "that the several states shall have 
power to regulate the e lections for Senators and Represe ntatives, without being con­
tro lled e ither d irectly or ind irectly by any interference on the part of Congress"). George 
Mason suggested as part of a proposed bi ll of righ ts that 

Congress shall not exe rc ise the (Times, Places and Manner Clause], but in Cases 
wh en a State neglects or refuses to make the Regulations therein menti oned, o r 
shall make Regu lations subvers ive of the Rights of the People to a rrc(' and equa l 
Representation in Congress agreeably to the Constitution , or 5h,,11 Iw 1)I'\,wll lccl 
from making Elections by Invasion or Rebellion; and in any o f' 11,, 's,' Casc's, sll ch 
Powers shall be exercised by th e Congress only unlill lJ l' Ca ll s.- 1)( , " ' II' II IIC' C\. 

Letter from Geo rge Mason to J ohn Lamb (III'1\' D, 17HH) (1'1,11,,' 111' ), "1'11111",1"/ IH 
DOCUMENTARY HISTORY, "''"I>m note I. <1 1 '10. II , '0111'" ," I', 1111 '1 11 ,1111 ,1 I lli ll ' II ' 1'10 
posed another ame ndm c nl 10 sil11il ;ll " fi C'(' I, 1"11'" "III H "I III' ~ l " 1111" ,II 11.11' " lil ll g, 
S(·p I. 3, 1 7HH , /'I'fir;'nl('rI;1/ 2 1 ': I.I . I O I ' ~ llt ' I I\II ·',II/ /'/(I I'"I , I 11 , 1 ' 1 1I 111 1 1I 11 )l " " , 11 ,,11 
/lot 11 , I V(' POW( ' I 10 11I .lke · III .111 (' , 1(, ~ IILIII,'1t I It II I I 1 1t1i1A 11 11 !l1I11 jl ll l l .11111 IIldllllf 1 0 1 
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II I Ill' Ii nal say over federal elections had to be lodged somewhere, 

I h ey said, lodging it in the state legislatures was a less risky alternative 

than placing it in Congress. State legislatures w ere more numerous 

bodies, usually elected annually, and thus more likely to be in sympa­

thy with the interests of the people. 133 In addition, state lawmakers 

w ere familiar with local conditions.
'34 

Anti-Federalist arguments about the Times, Places and Manner 

C lause resonated e ven with some of those otherwise committed to the 

Constitution; indeed, a number of important Federalists acknowl­

edged the force of those arguments. Noah Webster (the future lexi­

cographer) wrote an influential pamphlet
l35 

praising every aspect of 

the Constitution, but criticizing the Times, Places and Manner Clause 
136 h CI as unclear and p otentia lly dangerous. He argu ed that t e ause 

could be read as giving a power to Congress to make regulations 

"prescribed 'in each State by the Legislature thereof,,,,137 a phrase he 

said made no sense. He added that to the extent the Clause gave 

Congress power to "alter" regula'tions already prescribed, it "put[] the 

election of representatives wholly, and the senators almost wholly, in 

electing senato rs and representatives, except in case of neglect o r refusal by the state to 
make, regulations for the purpose; and then on ly for such time as such neglect or refusal 
shall 'continue.") ; see also 2 ELLIOT'S DEBATES, S71./>rrt note 1, at 325-26 (reporting remarks 
of SamuelJones at the New York ratifying convention). 

133 Republican Federalist, EISay VI, MASS. CI<:NTINEL, Feb. 2, 1788, reprinted in 5 
DOCUMI<:NTARY H ISTORY, s71.pm note 1, at 843, 847; set' also Brut.us, s'u/Jra note 131, at 302; 
Fede ral Farmer, sll/ira note 108, at 317. 

134 Agrippa, suina note 132, at 864 ("As in every extensive em pire, local laws are necessary to 
suit the different interests, no single legislature is adequate to the business. Al l human 
capacities are limitted [sic] to a narrow space; and as no individual is capable of practis­
ing (sic] a great variety of trades no single legislature is capable of managing all the vari­
ety of national and state concerns. Even if a legislature was capable of it, the business of 
the judicial departmen t must, from the same cause, be slovenly done. Hence arises the 
necessity of a d ivi sion of the business into national and local. "); see also Letter from Wil­
liam Symmes,JI-., to Peter Osgood,JI·., su/m, note 129, at 107- 16 (stating that he d id not 
think Congress would have the wisdom to make regula tions within the states); Vox Po/mLi, 
.mtmJ, note 125, at 170 ("And it is a little remarkable, that any gentleman should suppose, 
lhat Congress could possibly be in any measure as good judges of the time, place and 
Ilianner of eleclions as th e legis latures of the several respective states.") . 

1:1" I.c ller rrom .I 'III1('S McClurg to James Madison (Oct. 31, 1787) , Teprinted in 13 
D()CUMI';NTARV I liST! )I!Y • .lltti ·/,({ II Ole 1, at 406 (implying the importance of the pamphlet). 

I :\Il A Ci li""11 01 AIIII ' I il ,I (No.lil W('hslC'r), An Ilxmninlttion into the Leading Principles of the Fed­
I'IId ( ;/11111,111111111 ( 17K7 ), II/I/ ;"I"d ill FRIENIlS or TilE CONSTITUTION: WRITINGS OF THI<: 
"() 1111' I " 1'1 III I II I ~ I ~ 17K7 17KK. al :17:1 (CO lI l'l' lI A. Silc-l'llan & Cary L. McDowell eds. , 
1'l'lH) 

117 It! ,II 'IHI \ 1 I, .111 ' "'' \11111, eI, "iii I "1" ',l\c '" \~I"I"II "" I'"illl ' .II lIl1ll 1111 ' V:lg\l(·\I (·s., or 
ill< {I,ll , I I'" II " , I \I'll' /I N \ I . \1" "K , 17KK, "1111 1/ 1,'" III ~IJ 1 )()t' II~ II '.N I i\ \(1 

III I I II \ 111/'/,/11111, I II 11" I H"II ''' I 
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the powe r of Congre ss,"lilR "I see no occasion," he wrote, "for any 

power in Congress to interfere with the choice of their own 

body .... [T]he clause ... gives needless and dangerous powers .... "1~9 
Webster urged that the ratifying conventions acceptl the rest of the 

Constitution but reject that provision. 140 

Webster was then a young political newcomer, but some seasoned 

Federalists shared his doubts as well-among them, James McClurg, 

who had served as a delegate to the federal convention. 141 Some Fed­

eralists suggested that the Clause be amended to scale back congres­

sional control over federal elections. 142 

138 A Citizen of America, supra note 136, at 387 (emphasis in original) . 
1<>9 /d. 

I 'lil Id. 
I,ll 1.1'111"[" {'ro m .l ames McClurg to J ames Madison, supra note 135, at 406. Another Federalist 

Hkl'pl ie was 1):lvid RlI nIS('y, a fo rm er president of Congress and leading supporter of the 
( :() II Mllllil io ll ill SO III" C:ll 'O lin a. 1.(' 11 <; 1' from David Ramsey to Benjamin Rush (Nov. 10, 
17H7) , // '//111/11'1/ 111 II 1)()(;llM I':NI'ARY lIISTORY, su,jJra no te 1, at 83, 84; see aLmFOSTER'S 
~ II N I I II ' '', II I/i/fl IHl I(' I, :11 1,1 (1111 01 ill ).) !i('clna list Benjamin Bourn at the first sitting of the 
HIIlIf '" IMI,1I111 1,'lil yill ).) 1'() II VI' llIi () () >IS cO Il Cl'ciing, "this is the most except[ionlal part of 
1/11 ( :II II ' llllillIll' " 11111';11';11 ).) 1"1' 11 I (l.<1 excepli onable part]) ; Lette r from George Cabot, to 
1l ll 'll plJiIIl ' 1'.11.") 11 ,' (I ,'I·h. ~H, 17H8), ""/)I'intf!f/ in J6 DOCUMENTARY HISTORY, supra note 1, 
,II :.! IH,:.! l\l (HlIgg("" lill f( I"HI somc Ilnifo rm rules could have been put in the Constitution 
1'<1 (1 )(' 1' 1",111 rc lyillg wholl y Oil th e discre tion of Congress and the states); Letter from John 
Brown CUlling, to William Short (Dec. 13, 1787), reprinted in 14 DOCUMENTARY I-IISTORY, 
.I"u.pn, no te 1, at 475,479 (without mentioning Webster, echoing that write r's views about 
the Times, Places and Manner Clause); Letter from Walter Minto, to the Eai"l of Buchan 
(Oct. 28, 1787), rejJrinted in 13 DOCUMENTARY HISTORY, supra note 1, at 505 (complaining 
of the same lack of clarity Webster cited; generally supporting the Constitution, but stat­
ing of the Times, Places and Manner Clause, that "[tlhere are three or four things in it 
that I do not like. Of these th ere is one which must be thrown out"); Letter from George 
Lee Turberville, to James Madison (Apr. 16, 1788), reprinted in 11 THE PAPERS OF JAMES 
MADISON 23, 24 (Robert A. Rutland & Charles F. Hobson eds., 1977) (lavish ly praising 
Constitution in general, but decrying the lack of clarity of Times, Places and Manner 
Clause); see aL,o Many Customm, INDEr. GAZ£TTEER, Dec. 1, 1787, rejJrinted in 2 

DOCUMENTARY HISTORY, sulml note 1, at 306, 307-08 (acknowledging that the Constitu­
tion has many virtues but proposing omitting the Times, Places and Manner Clause). 
The young John Quincy Adams also was doubtful. Letter from John Quincy Adams to 
William Cranch (Oct. 14, 1787), reprinted in 14 DOCUMENTARY HISTORY, supra note 1, at 
222 ("Why must congress have the power of regulating the times, places, and manner of 
holding elections; or in other words, of prescribing the manner of their own appoint­
ments. This power is insidious, because it appears trivial, and yet will admit of such con­
struction, as will render it a very dangerous instrument in the hands of such a powerFul 
body of men."). His correspondent favored a power to regulatC' lim \' in Ih t' inl e res l of 
uniformity, but saw no reason for place and mann er pow('rs. /.('11 ('1 (" OIJl Willi am 
Cranch, to John Quincy Adams (Nov. 26, 1787) , "'"/Jri'll.l('{/ ill 1'[ 1)( 1<:1 IMI'. NI AI(Y IIISTORY, 
sulYra note 1, at 224, 225 . 

142 E.g. , Hampden, MASS. CENTINI·:I., J an. 2G, 17HR, I I'/JlIIIII'I / 11i I, I),,, I I ~ I I ' N I 111\ 111 'd (J I(\', .1/1 

11m. no te I, a l 806, 80H (pJ'Oposin g <J do pl ill g lilt , ( :0 11 /11 JlIIII ' III 1\' 11 11111 11 111 111 1111 " 111 , II i ki ll l-\ 
Ih e (:1:1\I S(' :1IIft iIlSI' llil)g: "1\\11 il ,Ill Y SLII I' 11 11 11 11 I' III " III III' 1111" 111111 ,IIIJi fil '!" 111 1 
SIl ('10 1·1('( li o IIS. <:()l lgll'" , h,,11 1,1",,1"1 ' II Ii II I,,, l oll I 1, \ 1, \ III 11 11 1"1 Ji) ,,1 1' 11 '1 1'1''' ''' ) 

Nil 111111/ 33 

'I' 1) w«' d efenders of th e Constitution who did not share Anti­

Federalisl doubts a r gued that the inherent legislative responsibility to 

'Judge o f the Elections, Returns, and Qualifications of its own Mem­

bers,,143 included authority to ensure that elections were conducted 

fairly.144 They added that the Clause would enable Congress to fix na­

tionally-uniform election days, 145 thereby forestalling opportunities 

for intrigue by factions and the well-connected.
l46 

At least some Anti­

Federalists agreed with the latter idea,147 but pointed out that the 

scope of the Clause far exceeded the power to fix such a day.148 If the 

latter were the Framers' goal, then why had they not merely fixed a 

day in the Constitution,149 or at least grante d Congress power to do so 

using language similar to that in the Time Clause of Article II?1 50 

The author added the following "Remark": "this amendment takes off the main objec­
tion made to this article, and gives Congress power to perpetuate its own existence." Id; 

see also Let.ter from David Ramsey to Benjamin Rush (Nov. 10,1787), sUjJra note 141, at 84 
(favoring amendment to make the T imes, Places and Manner Clause applicable only if 
states fai led to make regulations) . 

143 U.S. CONST. art. I, § 5, d. 1 ("Each House shall be theJudge of the Elections, Returns, 
and Qualifications of its own Members."). 

144 2 ELLIOT'S DEflATES, supra note 1, at 537 (reporting remarks by T homas McKean a t the 
Pennsylvania ratifYing convention); see alw id. at 510 (repo rtin g remarks by James Wilson 
at the Pennsylvania ratifying convention). 

145 E.g. , TH£ FEDERALIST No. 61 (Alexander Hamilton) , n;/,,-intl!f/ in 16 DOCUMENTARY 
HISTORY, supra note 1, at 214, 216; 2 DOCUMENTARY HISTO RY, .mlll"(/, no te I, al 4 13 (rcpo rl ­
ing remarks by Thomas McKean at the Pennsylvania ratifying convenLi n) . 

146 3 ELLIOT'S DEBATES, sulna note 1, at 10-11 (reporting remarks by George Nicho las aL Ih c 
Virginia ratifYing convention); id. at 367 (reporting remarks by James Madison in the Vir­
ginia ratifying convention) ; 4 ELLIOT'S DEBATES, supra note 1, at 105 (reporting remarks 
by James Iredell at the North Carolina ratifying convention); 2 DOCUMENTARY HISTORY, 
supra note 1, at 413 (reporting remarks by Thomas McKean at the Pennsylvania ratifYing 
convention) . 

147 2 DOCUMENTARY HISTORY, sU/Jra note 1, at 510 (quoting the notes of William Findley, an 
Anti-Federalist leader at the Pennsylvania ratifYing convention). 

148 Letter from William Cranch to John Quincy Adams (Nov. 26, 1787), supra note 141, at 
225 (favoring a power to regulate time in the inte rest of uniformity, but opposing place 
and manner powers) . 

149 Anonymous, Strictures on the Proposed Constitution, PHILA. FREEMAN'S J., Sep. 26, 1787, re­

printed in 13 DOCUMENTARY HISTORY, supra note 1, at 243, 245 ("The time, then, might as 
well have been fixed in Convention-not subject to alteration afterwards." (emphasis in 
o rigin al)) . Hamilton responded that this "was a matter which might safely be entrusted 
10 Icgisl:1 Ii v(' li s(' r(' (ion; and that if a time had been appointed, it might upon experiment 
h"v( ' IH'I' II [(l lilld Irss conveni ent th an some other time." THE FEDERALIST No. 61 (Alex­
;lIld " 1 1I.III Iill l)II ) , \/I/m/1I 01(' 145, at 2J6; see !lLso 3 ELUOT'S DEflATES, supra note 1, at 367, 
IOH (11'1")1 1I 11 f1 II' III ,11 k, n l.I:1111 (·S Mad is n in the Virginia ratifYing convention, expressing 
MIIIIII ,II ' 111 111111 11 1") 1' 0111 1111111 R. llldo lpil 's illilial Olillin e o f a constitutio l1 fo r the Com­
I11 I11 11 Iii 11, 111 1 (I" 11111 I 11 11 1III.II i, " I.' hY.l o hl1 RJllledge) had manclatecl a L1ni~ I'm cl ay: 
" II " , 1'1 11 1111 111111 .. "lulIIlI/lI\, 1i ,'IIi ') 1' 11 1l ' 1(IIIII' ci " y llil lllig lo I"" sl"l ds) : (' XC(' pl ill (':lSI' 

1>1 1"1011111 11,, 1 ,11111 III " li o lllll lll l' lIl 10 ti ll' ' III " ,,'oI il' [.l 01 .1' 1I I. Iy Ill' 1II 'I'I"",: lI Y," 2 
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h :deralists respol\ded in a number of ways. First, they emphasized 
the purely residual nature of the power to regulate the "Manner of 
holding" congressional elections. As Tench Coxe, perhaps the most 
influential Federalist essayist at the time,l5I remarked: 

Congress therefore were [sic] vested also with the power .. .. of prescrib­
ing merely the circumstances under which the elections shall be holden 
[sic], not the qualifications of the electors, nor those of the elected- nor 
the duration of the senate-nor the duration of the representatives. 
These are prescribed by the constitution, 'unalterably by Congress,,, 'o2 

To Anti-Federalist suggestions that Congress might abuse its author­
ity, the friends of the Constitution responded with scenarios of their 
own. The state legislatures might run amok if left in unchecked con­
trol of federal elections. 153 They might require electors to assemble in 
a remote location. ' 54 They might draw congressional districts in 
grossl IInr~\ir ways. "5 They might mandate viva voce voting. 15G They 
1I1igili I ig Ill(' I'kelioll rules so that state legislatures controlled the 
IIIIII~I III "( 'PII 'S( 'III:Jtivn;:ls well ,IS thc Senat .",7 

1' 1 til I , dl ~ t "llpl( ' III('llIl'd their ('(lse by adding that congressional 
dill I [Ii tilt IIIIII ' ~ . I'LI( ( '1'1 :111(1 MallJler Clause was unlikely because 

1',0 

151 

152 

153 

154 

155 

156 

157 

I' 11m I N I" ~ I~II ,[ )IWi'>, 1///1/ (/ I) Ole I , a t 139 ( re producing records of the Committee of De-
1.Id ) . 

U.S, CONST. a rt. H, § 1, d , 4 (UThe Congress may determine the Time of chusing [sic] the 
~Iec lors, and the Day of which they shall give their Votes; which Day shall be the same 
throughout the United States,"). 

JACOB E. COOKE, TENCH COXE AND THE EARLYREI'UBLIC 111 (1978), 

A Pennsylvanictn to the New York Convtmtion, PA, GAZETTE, Jun , 11, 1788, mprinted in 20 
DOCUMENTARYH[$TORY, su/m! note 1, at 1139, 1145 (ita li cs in or ig inal) , 

E.g" THE FW[CRALIST No, 61 (Alexande r Ham il ton), supra note 145, at 214-15; Rufus 

King and Nathanie l Gorham, Rils/)Onse to Elb,idge Ceny 's Objections (Nov. 3 , 1787), refiTinted 
in FARRAND, SUPPLEMENT, sulm! note 1, at 280, 281-82; see also 2 ELLIOT'S DEflATES, sulrra 
note 1, at 27 (reporting remarks by Theoph ilus Parsons at the Massachusetts ratifying 
convention). 

2 ELI.IOT'S DEBATES, s"pm note 1, at 441 (reporting remarks by James Wi lson at the Penn­

sylvania ratifying convention); id. at 303 (re porting remarks by Charles Coatsworth 
P inckney during the South Carolina legis lative debates preparatory to calling a state rati­
fying convention); FOSTER'S M [NUTES, s,,/)m note 1, at 45 (quoting Federalist W il liam Bar­

ton at the first sitting of the Rhode Is land ratifying conventio n as defending the Clause as 
a way for Congress to prevent states f rom fixing an inconvenient voting p lace), 

2 ELLIOT'S DEflATES, s"/Im note 1, at 50-51 (reporting remarks by Rufus King at th e Mas­
sach usetts ratify ing convention); 3 ELLIOT'S DEBATES, su.pra note I, ill 3m ("( 'porling re­
marks of James Madison in th e Virginia ratifying convention). 

2 DOCUMENTARY H [STORY, supra note 1, at 413 (re porting- r('n':I' It , Ii ), l'It OIlI," MI' I«·; ttl al 
the Pennsylvania ratifying convention), 

2 ELLIOT'S DEBATES, s"pTa note 1, a l 4'11 (r('l'ol'lili g ,, '11' .11 1, 11\ 1,111" \~ Ii "" .11 II" . 1" '111) 
sylvania ralifying conv(" nli Il ) ; irl, :II 2(i ( '( ' I"lIlill g """Iii 1. \ II " " 111t 11tt 1', 11 II I" ,II II,.. 

MassachusC' IIS ra tifyin g- cOnV( ' lIli,,") , '1'1"" '"'" '" Ii II II 1011 11, I" I'" , 01 ,I II" I, rI, , .d 
r Ollv( ' IIliOIl , 2 FARI(I\ N I) ',~ RI ',t:()RIl~. "'I'lrl 11111 1 I II ' lit II II" lli fi lill', 1111111111111 , Ii \ 
1.1""" ~I.,di " "1 ,llId ( :"1)\( " '" '1" ~ I"", ) 

t tl \ (,t.'/ ,\"'IIN II I'UII/ ' I,' I()/,'/ ,(:tli 1/I', I', /Jo,( : I'IIiNS 

I d . 1 1.11 I .,1 Illot ivc , I ',K bccause the diverse interests of states and "fac-
111111 ;0." lVolrid prevent it from happening,1 59 because such a move 
would ignite popular outrage,160 and because the Senate would repre­
sent the interests of the state legislatures. 16) They also noted that 
Congress's power over "manner" would be no greater than that exer-
. db h 162 Clse y t estates. 

None of these was the proponents' decisive argument, however. 
Their decisive argument was one that had first been raised at the fed­
eral convention: tli3 that the Times, Places and Manner Clause was 
needed to enable Congress to preserve its own existence. In absence 
of a congressional power to regulate congressional elections, a group 
of states could destroy the House of Representatives by refusing to 
provide for those elections or by creating regulations designed to sa­
botage them. As a precedent, the Federalists alleged that Rhode Is­
land had damaged the operations of the Confederation Congress by 

158 A Citizen of New Haven (Rogel' Sherman) , supm note 114, at 282 (" [W]hat motive ca n 

e ither [the state legislatures or Congress] have to injure the people in the exercise of th a t 
right?" ) ; Le tter from Roger Sherman to Unknown Addressee (De c. 8 , 1787) , 1'(,/)l'ill/(,(/ in 
14 DOCUMENTARY H [STORY, ""pm note 1, at 386, 388; see also THE FEDERAI.IST No, 60 (Al­
exander Hami lton), supra note 114, at 196, H a milton and others sugges te d Ih a l a rUllt­

less Congress with an army beh ind it would not seize power by the indirec t metho d of 

rigging the e lection laws, fd. at 199; see aLso 3 ELLIOT'S DEflATES, su/)T(I. note J, al 10 (n '­
po r ting remarks of George N icholas at the Virgin ia ratifying convention) , 

159 4 ELI.IOT'S D lcflATES, supra note 1, at 303 (reporting remarks by C ha rles CoaLsworlh 

Pinckney during th e South Carolina legislative debates preparatory to call ing a state rati­

fying convention as stating, "it cannot be supposed that any state wi lt consent to fix the 
e lection at inconven ient seasons and p laces in any other state, lest she herself should he­
reafter experience the same inconvenience") ; T[ [E FEDERALIST No, 60 (Alexander Hamil­

ton), SUIJ1'fl note 114, at 196; cf 2 ELLIOT'S DEBATES, sulJra note 1, at 510 (reporting re­
marks by James Wilson at the Pennsylvania ratifying convention as stating, "the general 

government will be more studious of the good of the whole than a particular state wi ll 
be"), 

160 E,g" THE FEDERALIST No, 60 (Alexander Ham il ton), sulm! note 114, at 196; cf 3 ELLIOT'S 

DEBATES, sw/m! note 1, at 408 (re porting remarks ofJames Madison at the Virgin ia ratify­

ing convention); Lette r from T imothy P ickering, to Charles T illi nghast (Dec. 24, 1787), 
Tli'prinled in 14 DOCUMENTARY H [STORY, sulml, note 1, at 193, 196-97 (claim ing that Con­

gress wou ld have nothing to gain from abusive regu lations, that it wou ld cost Senate and 

Presidctll l il eir seaLS) , 

I fi t Tit I': 111' 1 " ': I(A I.IS'1 N(). (iO (Alexande r Hami lton) , sulmL note 114, at 27 (reporting remarks 

ill' '11"'11 1'11111 " 1'.1''') 11 \ al lil .. Massac huse tts ratifying convention), 

It i~ I 1' 1 I I' ) I '" III II I I I ~, \rlll/ I/ IWI(' I , <11 6 1 (quo tin g Wi lliam Davie at th e North Ca rolina 

, .'lthltlB ' '' " \ , 111 11 11' ( ,II " HIt'" 11 .1\ ttlti"l ~ l<'l y no pow('r over e lections, but wha t is pri-
1,, 01 ,,11 .'1 , tI III til, I II, I, fl i 1,111111 "' ) 

11 ,1 'I I II " 11 11111' ,,/,,,,It,, \o I 011 " 10 II ( )"""dill "' ()"IIt" ' ''I ~ '')' Rttftt " J(i'' A a"d 
( '111 11 1111111 Iltlll I 



I \ III I \ I 

seems lo have convinced many. Noah Websler, for one, resorled lo il 

in a tract in which he reversed his earlier opposition. m However, the 

congressional-preservation argument carried with i t a corollary: If 
Congress's power to fIx the "Manner of holding E lections" was de­

signed principally to preserve Congress from destruction or serious 

prejudice, then perhaps the power should be construed as applying 

only in situations that threatened destruction or serious prejudice. 

Some Anti-Federalists proposed consti tutional amendments to 

write this corollary into the document. 17'1 Notable advocates of the 

Constitution signaled that they would be open to such amend­

ments- among them James Iredell
l75 

and David Ramsey,176 leading 

Federalist spokesmen in North and South Carolina, respectively. Ac­

cordingly, the ratifying conventions of Massachusetts,177 South Caro-

l · 178 N HI' 179 V' . . 180 N Y k lSI N I C l ' 182 Ina, w amps lIre, lrglnla, ew or, ort 1 aro Ina, 

I , 

171 

175 

176 

177 

178 

I" lid, II Ittll, '" WI" ' 11 III <:, ,,,,, 01 i{('lwllillll 0' Illvasio tt Ill( ' pnb li c Safety may requi re it. "); 
'" ,1/,,, " I I I 1111 ", III II \ II ~, '11/1111 I" III ' I. "I '.n, ~:I (rl')(ll'1 itt g remarks of Phanuel Bishop 
"II , ~ II ,,1111' II I.lItI \ III "" II11 VI' IIlill ll): :1 EI. I.I()T·S i)1-:JIATI':S S'l,tlml note 1, at 403 (re­
j," '1 11I 1 " III III III (., "' ~\ I ~1.1 "" ,II IIII' Vi'gillia ralifying convention); 4 ELLIOT'S 
1111 II 111/'1<' li ll i' I ,II ,i( ,'7 (11 ' )1<11 1I11 f.: " ' ttl .1I ks of' Wi ll iam Goudy and Wi lliam McDo­
, • II II II.. 11 1111 ( 1111111101 1.1111 \ 111 /0: 1IIII\I·lIliulI ). 

111 , ,1 , I ( 11, .1, \I, I, II I I . Ii , /h ,' /)/III'I//ill l{ 1"!t' lI/lin:,' of tlte Late Convention oj Penn.>ylva.nia, 
N \ 11111 \ \11\ I IU 1, 1 It. lit-I . :11 , 17H7, /I'/Jri nll'd in 15 DOCUMJ,:NTARY HISTORY, su1mt note 
I ,II I'll . 1'1 '1 (' 1.11111 /0: "III" lill1e <I nd manner of exercising that right [election) are very 
wl" ' I) \( '''I 'd III COlIg"'SS, olh ' rwi e a delinquent State migh t embarrass the measures of 
II" , l l llklll. The safety of the public requires that the Federal body shou ld prevent any 
particular de linquency"). 
SU.j1'1'{l note 132; see also 2 ELLIOT'S DEBATES, supra note 1, at 552 (reproducing an 
amendment proposed by the minority at the Maryland Ratifyi ng Convention, "[t) hat the 
Congress shall have no power to alter or change the time, place, or manner of ho ld ing 
elections fo r senators o r representatives, un less a state shall neglect to make regu lations, 
or to execute its regu lations, o r sha ll be prevented by invas ion or rebellion; in which cases 
only, Congress may inte l-fere , until the cause be removed") . 
4 ELLIOT'S DEBATES, su1)m note 1, at 54 ("I shou ld, therefore, not object to the recom­
mendation of an amendment sim ilar to that of other states-that th is power in Congress 
should on ly be exercised when a state legislatu re neglected or was disabled from making 
the regulations required."). 
Letter from David Ramsey to Benjamin Rush, su1nn note 141, at 81 ("If the clause wh ich 
gives Congress power to interfere with the State regu lations for electing members of the ir 
body was . . . a ltered so as to confine that power simply to the cases in wh ich the States 
omitted to make any regu lations on the subject I should be better pleased."), 
2 ELLIOT'S DlcBATES, sul)ra note 1, at 177, reprinted in Hi DOCU MENTARY H ISTORY, s'u/I'm, 

note 1, at 68 (quoting Massachusetts ame ndments) . 
18 DOCU MENTARY HISTORY, su1Jra note 1, at 71- 72 ("Wherea.l· it is essenlial lo (h(' I reserva­
tion of the rights reserved to the several states, and the freedom of' III " j)('opl(' IllIdc l Ihe 
operations of a general government that the righ l of prescribin g Ille 111:111111 '1, lillI( ' '"1d 
places of hold ing the elections to the federa l leg islalll l(', , IIollld Ill' 101 1' 1/ ' 1 ill" 'p,II"hl y 
annexed to the sove re ignty of Ih(' Se' vl.,.~ 1 Slail 'S, Tlli, ( :oll\l ' lIli'"1 dllill <11'1 1,11( , 111 ,11 IIII' 
same oughl to r('m aill to a ll posleril y " 1)('11"'111,.1 ,11111 1111111 ,11111 111011 " ", 111 III till 1", ,.I , " 

dllsiV(' of' III .. inll ' lii ' '' ' III1 ' 01 IIII' W' lIl ' l,d f:OI/ 'III1I1II1I , , "I'I III' " \\ 111" 1111 1, ).\ 11.1 

II 1'(lIIM,' 1(1 /,'/ ,(,{ I / 111', 1' 1 I',I , I'IIIN,\ 

,llId 1'11,,<11 1, 1.11111
1"1 .111 proposed such amendments. The Massachu­

Sl'It~ dlll( ' IHIIIlt'1I1 is illuSlralive: 

That Congress do not exercise the powers vested in them by the 4th sec­
Lion of the 1st article but in cases where a state shall neglect or refuse to 
make regulations therein mentioned, or shall make regulations subver­
sive of the rights of the people to a free and equal representation in 

bl h 
.. 184 

Congress, agreea y to t e conStItu tlOn. 

Leading Federalists argued that, even without amendment, the 

Clause should be construed as l imited to emergencies , Alexander 

Contee Hanson, a member of Congress whose pamphlet supporting 

the Constitution proved popular,185 stated flatly that Congress would 

tures of the states sha ll refuse or neglect to perform and fu lfi ll the same, according to the 
tenor of the said constitution."). 

179 18 DOCUMENTARY H ISTORY, sujna note 1, at 187-88 ("That Congress do not exercise the 
powers vested in them by the 4th section of the first article, but in cases when a state shall 
neglect or refuse to make the regu lations the rein mentioned, or shall make regu lations 
contrary to a free and equal represe ntation.") , 

180 3 ELLIOT'S DEBATES, supm note 1, at 661, rej)rinted in 18 DOCUMI':NTARY Il ISTORY, slllml 

note 1, at 205 ("That Congress shall not alter, mod ify, or interfe re in Ihe limes, plan's, 01' 

manner of ho lding elections for senators and representatives, or (' illler of (11( '111 , ('XI ('Pi 
when the legislature of any state sha ll neglect, rcfllse, 01' ill' disa))"'d, hy illv:"ioll 01 I l'lwl 
lion, to prescribe the same."). 

181 The New York ratification instrument provided as 1'0 II ow,: 
[T)hat the Congress shall not make or all('l' any Reg llialillll ill , Ill SI.III ' I< ' II/'I lill ", 
the times places and manner of holclillg Eleclions [ill S('II:!I/)( S /)( RI 'P' 1''' ' 111 ,111\1 " 
un less the Legislature of such Slate shal l lI('glect o r ('(' I'IISI' III 1I1:lkl ' I,:I "'N ( II I{/ H" 
lations for the purpose, or from any circlIl11sla ll cc be' ill('''l'ahk III '" ,lklllH IIII' 
same; and then on ly until the Legislature of snch Slal(' sh,, 11 111,,1\(' pl'Ovi"ioli ill 1/11 ' 
Prem ises; provided that Congress may prescribe the lime' for Ille 1(\('Cl io ll 01' R/ 'p 
resentatives . 

Ratification of the Constitution by the State of New York Ou ly 26, 1788) , ftT)(I,i/"h/" (II 

http:// ava lon .Iaw.yale.edu/ 18th_century / ratny.asp. 
182 4 ELLIOT'S DEBATES, sujmt note 1, at 249 ("The Congress shall not alter, modify, or inter­

fere in the times, places, or manner, of hold ing elections for senators and representatives, 
or either of them, except when the legislature of any state shall neglect, refuse, or be dis­
abled by invasion or rebell ion , to prescribe the same.") . 

183 The Rhode Island ratification instrument provided as fo llows: 
Congress shall not alter, mod ify or inteli'ere in the times, places or manner of hold­
ing elections for Senators and Representatives, or either of them, except when the 
legislature of any state shall neglect, refuse or be d isabled by invasion o r rebe llion 
to presc ri be the same; or in case when the provision made by the states, is so imper­
fect as that no consequent election is had, and then on ly un ti l the legislature of 
such state, shall make provision in the prem ises, 

Ra tifi ca li n r the Constitution by the State of Rhode Island (May 29, 1790), available at 
11111':/ / ;)"il lon ,law.Y<l le.edu / .I8th_century/ ratri.asp . 

I HI 2 1':1 I [( II '~ I II IIA II ' .~, \I,/m, nOle I. , at 177, UJ/ninted in 16 DOCUMENTARY HISTORY, supra 
111111 I ,II (,H ('1"" 1111 , t.1."' ,lcIII IS('IIS ;ll11cnclments) . 

IH', (I', ~ II" I, '" I ,HH 11 ,," 1111 WI 011 ' 10 '\'(' II (' h Coxe of "Ihe avidity, with which T al11 in-
11111111 d 111 1 1"'IIIi ,\, I 1\ I, ., III . II 11/ 111 /4 111 lip ," 1,1'11('1 rl'Olll AI('X~IIIc1l'1' Co nl c(' Ii allsoll 10 
1" .. 1,1 11. I I II I /MI-II IIIH lhlll l ~ II N I\HI 111 ' "11(1 , \l1/J/flllnl. ' 1" ,1 :120,:,2 1 (illo 
t. III d I II II I III 111111111 II) 
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exer c ise its time s, places, a nd m a nne r authority only in cases of inva ­

sion, legislative neglect or obstinate refusal to pass election laws, or if 

a state crafted its election laws with a "sinister purpose" or to injure 

the general government. "It was never meant," Hanson wrote, "that 

congress should at any time interfere, unless on the failure of a state 

legislature, or to alter such regulations as may be obviously Im-

proper. " 186 

Federalist Jasper Yeates made a similar representation to the 

Pennsylvania ratifying convention: "Sir, let it be remembered that 

this power can only operate in a case of necessity, after the factious or 

listless disposition of a particular state has rendered an interference 

essential to the salvation of the general government.,,187 John Jay im­

plie d as much at the New York convention.
188 

According ly, the ratifying conventions of three states- New 

Y I IH'l N I ( ' I' litO 191 o r , 0 1'1 1 ,aro In a, ' a n d Rho d e Isl a nd -adopted resolutions 

01 1I 1l(k IHI<l IHlill g limitin g th e scope. 

I Hit \111111 ". ( \ 1, .",,1"1 (;" "11 '" 1I , 1I 1 ~" 'I ) , / 1/' /1/ 11'1'11,1 on the Pm/losed Plan (Jan. 31, 1788), reo 
1"/1111'" III I , I), I, ,IIMI'NI \I~ \' III ~ 1'( IR\', 1/1/11'11 'lOlt' I, at. 522, 526. 

I HI " 1)1 II I I ~ II N I I HI III ~ II )] ~ \ , 111/1111 '1 01,' I, HI 11:37 (reporting remarks by Jasper Yeates at the 
1" '11 11 l il oI " l,1 ' " lll yill )!. ' o" v""li ,, " ). 

I /<H ~~ 1', 11, 01', 1". 1.,11 "", Il IJiIi I 11 011' I, al 326 ("Suppose that, by design or accident, the states 
~ I, ,, ,,ld ""g l,'('1 10 :'1 ' t>oilll rep resentatives; certainly there should be some constitutional 
r" Il' Cciy 10 " Illis viI. The obvious meaning of the paragraph was, that, if this neglect 
should la ke place, Congress should have power, by law, to support the government, and 
prevent the dissolution of the Union. He believed this was the design of th e federal Con-

189 

190 

191 

vention.") 
The New York ratifying convention resolved as follows : 

In full Confidence ... that the Congress will not make or alter any Regulation in 
this State respecting the times places and manner of holding Elections for Sena­
tors or Representatives unl ess the Legislature of this State shall neglect or refuse to 
make Laws or regulations for the purpose, or from any circumstance be incapable 
of making the same, and that in those cases such power will only be exercised until 
the Legislature of this State shal l make provision in the Premises. 

Ratification of the Constitution by the State of N}\w York (July 26, 1788), available at 
http://avalon.law.yale.edu/18th_century/ratny.asp . . The New York convention added 
this paragraph as well: 

WE the Delegates of the People of the State of New York . . . [d]o declare and 
make known ... . That nothing contained in the said Constitution is to be con­
strued to prevent the Legislature of any State from passing Laws at its discretion 
from time to time to divide such State into convenient Districts, and to apportion 
its Representatives to and amongst such Districts. 

ld.; see aLia 18 DOCUMI<:NTARYHISTORY, supra note 1, at 301-02. 
4 ELLIOT'S DEBATES, supra note 1, at 246 ("That Congress shall not alter, modify, o r inter­
fere in the times, places, or manner of holding elections for senato rs and reprcsent atives, 
or either of them, except when the legislature of any stale shall neglect, rcrllSI' or be dis­
abled by invasion or rebellion , to prescribe the samc.") . 
The Rhode Island ratification instrum ent slalcci in P''' 'I: 

We th e said delega tes . .. ratify ... . 1 i III f"II I'O lil idl ' lI l'l ' II I'V" ,IIII ' II ''', ,, 1111' .1 1 II II' 
COlIgrcss will Il OI Il", kl' or ,, 11 ,'1' a ll Y " ',.\l II ,,li ,, " ,II li d, St., II', " ' I'" IIII K 1111 lilli "'. 
pl,, ('I'~ alld '"""11 '" oll lll ill ili g ('I," Ii,, ", III ' " '1\ .1 1111 ' " ' " I'" "I 111.11111 ·" 111 11 , .,, II " 

I (/ 11<'1 ,\lUN II 1'(l II 'I ' N 1'() /,'/ ',{,'( I/ ,JI'!10 ':U :<: I'I()NS 'II 

C, ()/JII 'I (J II I /IIII ,I n il 1//.1' / ~(,," i/i('(/, t ion Debates: The Original Understanding 

Wi t h r cspect to othe r federal powers granted in the proposed 

Constitutio n, Anti-Federalists made exaggerated claims as to the 

scope of federal authority.192 But their claims about the substantive 

power granted by the Times, Places and Manner Clause were more 

limited. That is, the Anti-F e deralists assume d that the Clause enable d 

Congress only to adopt r e gulations customarily associated with regu­

lating the "manne r of ele ction"-including a few denied by the con­

stitutional text. Anti-F e deralists did not sugge st that the provision 

would empower Congress to tax anyone, or r e gulate spee ch or the 

press, or adopt a compre h e nsive criminal code, or favor some relig­

ions over othe rs, or control finance s. All of their scenarios were 

base d on apprehensions about how Congre ss might manipulate the 

d ate and place of elections, the composition of legislative districts, 

the form of the vote, and the rules of decision. This strongly suggests 

that all sides understood the Clause to authorize Congre ss to do 

nothing outside the scope of accepted "manne r" r e gulation. 

This inference is supported furthe r by oth er remarks made h y 

leading figures throughout the F ounding Era. A tlh c reder," (,on V(' 1I 

tion, James Madison c h a r ac terized " ti mes , pl a('CH & 111 ;11111 (' )' '' . 1'1 

"words of great latitude ," but c ite d o nl y cXCl mpks or s tHI1<1 ;II II 11 1.1 11 

n e r-of-election rules.
193 

D u r ing th e r a tiri (,<l li o l1 li g'hl, '!'( ' tl t II ( :0 ( 

cite d as an example of the "M a nn e r o f' h o ldin g " oill y 11i (' c'l" d l t ' cd (1/ 

192 

193 

legislature of this state shall neglect, or refuse to make laws 0 " ''Cgul aLiolis 1'0 ' III\' 
purpose, or from any circumstance be incapable of making the sa me; ami I Ii ,,1 " 
[sic] those cases, such power will only be exercised, until the legislaturc of' this 
State shall make provision in the Premises. 

Ratification of the Constitution by the State of Rhode Island (May 29, 1790), available at 
http:// avalon .law.yale.edu/ 18th_century / ratri .asp. 
For example, the Anti-Federalists portrayed the Necessary and Proper Clause, U.S. 
CONST. art. I, § 8, cl. 18, and th e General Wel fare Clause, id., art. I, § 8, cl. 1, as having 
very great sweep . See Robert G. Natelson, The Framing and Ado/Jtion of the Necessary and 
Pro/ler Clause, in LAWSON, leT AL., ORICINS, sutJ'ra note 1, at 94--96 (summarizing Anti­
Federalist claims about the Necessary and Proper Clause); Robert G. Natelson, The Gen­
eral Wei/are Clause and the Public Trust: An &say in Original Understanding, 52 U. RAN . L. 
REv. 1, 30-38 (2003) (summarizing Anti-Federalist claims about the General Welfare 
Clause), 
AI I Ii" I, 'd,'ral ('onvE' nti on, James Madison said of what became the Times, Places and 
M :"I'I ' " 0 :11,, (': 

'1'1,, ''' ' w,',, · w,,,d,, 0 1' gr('a l lalitllclc . ... Whether the electors should vote by ballot 
I " 1'1,,] ,HI I I" , I ... 1",, 11" ", ,'MI',"hk :1I this pl ace o r t.hat place; shollid be divided in­
III .tlll l, II I ' " ' " II I I II , I , II , " II ' pl :",c', slid I sic I a II VO le fo r all I hc represen tatives; or 
ill I II ,ill 1,1, 1, " 11 III , '"' "111 ,, " II lIoll c'lI 10 II ,, ' cli ~ I,i l' l : tli t'S(' &- IIlall Y olh (' 1' poinl s 
\\' 1>1 11<1 d, 1" 1,, 1 " ,I li ll I I II I I I , ~\ I I. ' I \I \( '~. 

" I II I)' \ I' I I 1 , ' I " 1'1"" li ll i, I II " III I I 
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va voce or secret ballot voting. lv'l During the first session of the First 
Congress, Senator William Maclay referred to the "mode" of congres­
sional voting as viva voce or by ballot. 195 During the same session, 
Representative Aedanus Burke unsuccessfully proposed a constitu­
tional amendment to limit the Times, Places and Manner Clause to 
emergencies. 196 During the ensuing floor discussion, the only exam­
ples given of congressional power under the Clause were deciding be­
tween secret ballot and viva voce voting, ID7 fixing polling places, I !)~ and 
legislative districting.199 

The real Founding-Era debate over the Clause, therefore, was not 
about whether it gave Congress unfamiliar powers. It was over three 
other issues. The first was whether the Clause granted Congress 
some traditional "manner" powers (over terms of office and voter and 
candidate qualifications) actually denied by other provisions of the 
COl1stitlltion. The second issue was whether Congress would abuse 
Ill(' ;lIlthority Ihill "II COil ceded Congress would enjoy under the 
(:1.1\1.',(': WOldd ( ;OIlgr('ss hold elections on days convenient for all? 
W, Hdl! II (11()wH" p()IIillg places lIlld draw legislative districts fairly? 
\\ '1 Hdd II I ('pI.I( (' S('( I ('I h.dlol vOling with viva voce voting or majority-

I ' I . ..,~ 1I11 \ II I( H III n IVII I plill "III IlIlesr 

1'11(' 11111 d iSS II( ' was whether the Clause granted Congress author­
il 1t);1( I ill IIOn-e1l)ergcn 'y situations. Anti-Federalists said it did. 
SOIll ' Fedcralists thought so, some not. A limiting amendment would 
have resolved this question authoritatively, and several states pro­
posed such amendments, but none was adopted. 201 Yet in several key 
states, ratification was secured only after Federalists represented that 
the Clause was limited to emergencies, and three state conventions 

194 Tench Coxe, sut)W note 152, at 1145. 
195 The Diary of William Maclay and Olher Nolfls on Senale Debales (Kenneth R. Bowling & Helen 

E. Veit eds., 1988), in 9 DOCU MENTARY HISTORY OF THE FIRST FEDERAL CONGRESS OF THE 
UN ITED STATES OF AMERICA 81 (Johns Hopkins Un iv. Press 1988) . 

196 1 ANNALS OF CONGo 768 (1789) (Joseph Gales ed., 1834) . 
197 Id. at 798 (quoting Rep. Elbridge Geny). Another example: Richard Symmes, a young 

Massachusetts lawyer (and a moderate Anti-Federalist who eventually voted for the Con­
stitution in his state's ratifying convention), thought of "manner" rnosLly in terms of viva 

voce or secret ballot voting. Letter from William Symmes, Jr. to Peter Osgood,.J r. , S'lliml. 
note 129, at 110. 

198 1 ANNALS OF CONGo 799 (1789) (Joseph Gales ed., J 834) (quoting Rep. Elbridge Ccny). 
199 It!. at 801 (quoting Rep. Thomas Tudor Tucker). 
200 E.g., 4 ELLIOT'S DEBATES, .I,t!mt note I, al 60 (I"cporlillg n·lmll·k., II)' Willi,11I1 Il.ll'i,· ,11 II,, · 

North Caroli na l"aliFying co nvrnlioll: "AI PI"t '''' IlI , II,,· 111.111111 '1 III (' It'' llIlg "dilll ''' '1I1 ill 
differenl stal( 'S. Some c'I("("I h· hallol, .11111 III Ii. · I., /'/1'(/ /'1'/1 II 1\1 11 I" 111 1111 111 11111111 '111 III 
have IIH' 111 :11111('1 Ililil c )l11I ill .dlll ll' "1 1.11( "" ) 

"II I SII/IIII 111111" 177 I WI 

I II 1,111 " 1(lN II I'()II 'I'''' "()"" '. ( ; (I/ ,; I 'I1 ~ / " I.I \( : "f()NS 

ralillt'd ,)\iI~ till "IV <."xp li 'itundcr'tanding that the Clause was so lim­
ilvd."'''··' 

While the ratifying conventions' resolutions of understanding are 
not absolutely binding determinants of the Clause's legal effect, those 
resolutions-especially when coupled with Federalist representations 
in key states such as Pennsylvania-are persuasive evidence of how 
the Clause should be construed. Indeed, the Supreme Court often 
considers such evidence in deciding whether to interpret a provision 
narrowly or broadly. 203 In the case of the Times, Places and Manner 
Clause, many of the leading Founders- Federalists and Anti­
Federalists alike- were gravely concerned about the danger that a 
self-dealing Congress might abuse its "manner of election" power. In 
response, leading Federalists represented that the power could n~t be 
used except in cases of serious need. If not for such representatIOns, 
the Constitution may never have been ratified. Of course, others may 
point out that the "emergency only" rule was never formally writte~ 
into the Constitution, presumably because some people thought It 
was undesirable and others thought the ratification-era understand­
ing made it unnecessary. Perhaps the best way to balance these con­
cerns is not to apply a literal "emergencies only" limitation , hili to 
construe the grant of congressional authority na rrowly, so Ih:ll ((ollhls 
as to the scope of the power are resolved against coverage. '1''':11 «('I 

tainly was the least for which the skeptical ratifi c rs bargailled . 

V. CONCLUSION: IMPLICATIONS FOR MODERN "MANNI':R" 1,1',( :ISt ,i\'II( )N 

Historical evidence does not always offer clear gu id<lIln' Oil 1"(' 

constitutionality of modern legislation, but in this case, it does. The 
Times, Places and Manner Clause gave Congress authority to rcgulat 
the manner of election within the widely accepted meaning of that 
concept, excepting only the qualifications of electors and candidates, 
the terms of office, and the places for electing Senators. The grant of 
power to set "Times" enabled Congress to establish the dates and 

202 Supra notes 185-88 and accom panying text. 
20~ Thus, Ihe Court interprets the Equal Protection Clause of the Fourteenth Amendment 

11101"(" broadl )' in cases of race than in other sorts of cases because that Amendment's rati­
Ii C;lIillll li i"Il I)' ~ liolVS Ihal ils core purpose was to assure racial equality. ERWIN 
Ci II ' ~ II ' I ( I N~ I'\ , C:()N~ llIl r ll()NA I. LAW: PRI CIPI.E· AND POLICIES 695 (3d ed. 2006) (dls­
'''''III f\ I" Iilil 1111." , 1111 " I; ' I seTIII;,, )' analysis of race cJ as ilications). Similarly, the 
<'111 111 III 011 1. 1"1" Ii 1111 "d,,, 111 .1111 (1I 11II1I1"1C(' ch,,,s('" branch of (;0 I11111CI"("C Cia lise 1111 r-
1'" \.,11"11 I", III' "I Iii, 111 111111 ,iI 1'"11" 1\1" 1>I' liilld III(" COI1'""'Ic(' (:1""5(" ;!lId ~'lli( 'd 
1'1 11\' 11111 / ,/ II It! 1'1 Itli j II '" }j lilt l ' I .IIII4'I~ · illh III III ",," '\'( ' 111 ", 1.11( ' 1.1\\1" 111 .11 11l1 l' 1 

II I Ii \ 1111111111 1111 1111111111 III I I" 11111 dl lllil 111 1 lit , dtlllll ,11I1 1111 11111 1 II I' i I.III 'U'). 
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lIoul's for r<:dcn" dcct ions. Thc gran t of power to deterlll i Ill' .. PIHccs" 
authorized Congress to fix the locations for voting for Reprcsenta­
tives and the contours of congressional districts. The "Manner of 
holding" grant bestowed the residuum of manner-of-election regula­
tion. It conferred authority over voter registration,204 appointment 
and qualifications of election administrators,205 delineation of the 
form of the ballot and the method ofvoting,206 notices and deadlines, 
rules of decision (majority or plurality), procedures for resolving con­
tests, and punishment of crimes in election administration. 207 The 
"Manner of holding" grant further authorized regulation of two-tier 
election procedures, which surely included governance of primary as 
well as general elections.208 

Authority over the normal conduct of political campaigns209 was 
olltsiC\c Ihc acccpted scopc of "manner-of-election" regulation. As 
SII( II , Illal HIIIllorily was outside thc powcr literally conferred by the 
I'i I 111' ''', I'LIII'S .llleI M;llllwr Chillse . Congress could regulate cam­
I' . II ~"I . 1111 II '1)11 . (llll )' if (:tlllp<tig-ll regulation qualified as an inci­
"I lI1.tI,IIII\I ·1 111111.01 II" , NI'II'SSOII alld Propcr Clause . 

II11 II , I lillI', 1.lllIp.dg Il S .tfk( I('d eicctions. Under the law of the 
111111 . 11 11\\ 1 II I , ftll .I P"W(' I 10 qualify as incidental required more 
111 ,111 ,I II 11111 t til nllll'l f;le lll ;" connection between the incidental 
.11111 (II i II( I p,tI (l0IWI . Tllc law also required that the putative incident 
III /toss (III 111(' 1;llIgU<l g"C of th e day) "worthy" than the principal. 210 In 
0111('1 words, regulation of the outside activity had to be less impor­
lalll- less socially or economically significant- than regulation of the 

204 

205 

206 

207 

208 

209 

210 

E.g., The Enforcement Act of 1870, ch. 114, 16 Stat. 140 (imposing penalties for obstruc­
tion of voting rights and allowing use of mi li tary force to enforce the law) . 
E.g. , The Force Act of 1871 , ch. 99, 16 Slat. 433 (banning the use of terror, force , or brib­
elY to prevent citizens from voting) . 
E.g., Help America Vote Act of 2002, Pub. L. No. 107-252, 116 Stat. 1666 (codified as 
amended in scattered sections of 2, 5, 36, and 42 U.s.C.) (requiring states to replace 
punch card and lever voting and imposing federal standards for voting systems and in­
structions) . 
E.g., ch. 114, 16 Stat. at 433. 
q: United States v. Classic, 313 U.S. 299, 315-21 (1941) (upholding such regu lations) . 
There is an irony here: By far the Supreme Court's most thorough analysis of the round­
ing-Era meaning of the Times, Places and Manner Clause is Justice McReynold's opiniOIl 
in Newberry. Yet because the opinion did not examine contemporaneous usages or Ihe 
term "manner of election," it reached the wrong conclusion (i.e., holding Lhal COllgr('ss 
could not regulate federal primary elections). 
The normal conduct of political campaigns was nOl under lood LO ill cll' ll\' CO 1'1 II pi i " 1-1 III, . 
election mach inery by direct bribery ofvolcrs or eleclioll orfici ab. SI'I' 111/111/111111' 7'\ 
The discussion in Ihis pari generally 1() lI ow., III<' diM II"io Jl ill Rill,.. I I C, N, III 'I,,," , n", 
1,I'Wi/rh-it;;'I/IO/II,,'N"'·I'.\.\·l/l1l l/iIIl l '/II/1t'1 ( ;II/II\ ".III I ,, 'II'~II N, I ' 1 \I ., ()IO I.) N~, 1/1/"""11" I ,ll 
,,2 S:I. 

I II If) 

pi illll(l ,tI .1111111) 101 ('0 V ('I' , th ' agent claiming a power was inciden­
I;t! It :\d III c11 ' 111()IISlrate either that the lesser power was a customary 
way of ctll'lying oLltthe principal power or, alternatively, that inability 
to excrcisc the incidental power would result in great prejudice to the 
exercise of the principal power.

211 
These requirements served the ul­

timate purpose of assuring that the claimed incident was within the 
actual or presumed intent of the grantors.

212 
Founding-Era lawyers 

sometimes summed these requirements by saying that an incident 
could not be a "different thing" or have a "different nature" from its 

principal. 

Consider a hypothetical federal law altering the composition of 
state legislatures. Since under the unamended Constitution state leg­
islatures elected United States Senators, this law might affect the elec­
tion of Senators; indeed, it might be designed to do so. The factual 
connection, however, would not have rendered the power to pass 
such a law incidental to the express power to regulate the "Manner of 
holding" senatorial elections. Altering the composition of state legis­
latures would have been seen as a "different thing" having a "differ­
ent nature" from the principal power, and thus not within the Ncc('s­

sary and Proper Clause. 

The governance of congressional campa igns was similarl ()) ll s i<i(' 
the scope of incidental congressional powe r. ~I : 1 Cov('rnallc(' of 1011 

gressional campaigns is an endeavor at Ieasl as am hi t ious itS (:1:-' "\VIII 

thy" as) regulating election mechanics: It is tl mor(' cOll1plil <111'<1 ('II 

terprise, entailing the regulation of far more rCSOIII,(,('S Iklll :11 (' 
devoted to mere election administration. Furtll ermore, eVl'1l il (,;1111 " 

paign governance were deemed less "worthy" than e lection cHlIllilli­
stration, Founding-Era law would require a showing either of a c us­
tomary connection between campaign regulation and manncr-of­
election regulation or of "great prejudice" to the former from absence 
of the latter. However, the eighteenth-century materials reveal no 
customary or legal connection between campaign rules and manner­
of-election regulation. To be sure, campaign discourse was a subject 
of legal governance, but that governance was carried out through the 
wholly separate area of defamation law

214
_a subject the Federalists 

2 11 hl. alGI. 
212 Id. ~ I 56,82- 8,1. 
~ I : \ Th,11 i", (l11"'1 Ihall by expu lsion rrom Congress of the offending candidate. See U.S. 

C()N~ I, .111 I , ~ ' I, I I. I! (l' IIIpow{' l'ing each chamber of Congress to expel a member "with 
IIII' ( :"'1111111 1111 "I Iwn Ihilll ,"). 

" II ()II 1111 'l~oIl1'llIlh' 11111 11 , 1,1\1' III t1 d. III1:lIillll , ~<'\'. rIll ' l'xall)pit-. ANONYMOUS, A Dle l.:s-r 
(I, 1111 I 1\ I I' I II' 1"1 I 11111 ' I (1\ () WI II "1 ,iI ,·d, .. 1770) .\lld :1 MA I IIII'W I\AcoN, 

1\\ \1111111 II 11111111 1 1111'111 'IH( I"h ill h.l\\' II I 17H I). 
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explicitly assured the ratifying public was reserved exclusively for 
state, not federal, oversight. 

The absence of a customary connection thus leaves one to argue 
that without the power to regulate campaigns, Congress would suffer 
"great prejudice" in the administration of electoral mechanics, This 
is a difficult case to make, since unfair advertising and unrestricted 
campaign spending do not greatly impede the conduct of such op­
erations as erecting polling booths, maintaining voter registration 
lists, or counting the ballots, In any event, the ratifiers clearly in­
formed future generations how to resolve such questions: The power 
of Congress to regulate its own elections is a power that, while neces­
sary to address unusual situations, nevertheless invites self-dealing 
and abuse . In cases of doubt, it must be narrowly construed.215 
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