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MONTANA ASSOCIATION OF COUN-
TIES (“MACo”), Leo Gallagher, Adrian
M. Miller, Montana Association of
Criminal Defense Lawyers, and ACLU
of Montana Foundation, Inc., Petition-
ers,

V.

The STATE of Montana, BY AND
THROUGH Timothy C. FOX, in his offi-
cial capacity as Attorney General, and
Corey Stapleton, in his official capacity
as Secretary of State, Respondents.

OP 17-0358
Supreme Court of Montana.

Decided: November 1, 2017

Background: Petitioners filed original pe-
tition for declaratory and injunctive relief
challenging constitutionality of proposed
constitutional amendment  concerning
rights of crime victims proposed by popu-
lar initiative.

Holdings: The Supreme Court, Laurie

McKinnon, J., held that:

(1) state constitutional single-subject re-
quirement did not apply to constitu-
tional amendments proposed by initia-
tive;

(2) submission of amendment to voters vi-
olated separate-vote requirement of
state constitution.

Petition granted.

Jim Rice, J., filed dissenting opinion.

1. Constitutional Law =515

Where the people, in adopting a consti-
tution, have prescribed the method by which
it may be revised or amended, any attempt
to amend the fundamental law in violation of
a self-imposed restriction is unconstitutional.

2. Constitutional Law €525

The people may amend the State consti-
tution by initiative only in the manner pro-
vided by the constitution.

3. Election Law ¢=641

The constitutional limitations on the ini-
tiative process are important because the
sovereignty of the people is itself subject to
those constitutional limitations which have
been duly adopted and remain unrepealed.
Mont. Const. art. 14, § 9.

4. Constitutional Law €551

The separate-vote requirement for revi-
sion of the state constitution pertains to sub-
mission of a proposed amendment, providing
that if more than one constitutional amend-
ment is presented to voters during the same
election, voters must have the option to vote
on each amendment separately. Mont.
Const. art. 14, § 11.

5. Constitutional Law €=530

When a constitutional amendment is
proposed by the Legislature through referen-
dum, representatives debate and deliberate
the proposition.

6. Constitutional Law =540

When a constitutional amendment is
proposed by initiative, Montana voters do not
have the opportunity to consider and debate
the proposition.

7. Constitutional Law ¢=551

The separate-vote requirement for revi-
sion of state constitutional amendments
serves as an important check on the initiative
process, confirming the integrity of the vote
and ensuring the voters actually approve of a
particular amendment. Mont. Const. art. 14,
§ 11.

8. Constitutional Law ¢=530, 551

State constitutional single-subject re-
quirement did not apply to constitutional
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amendments proposed by initiative, rather
requirement applied only to bills of the legis-
lature; article of constitution governing con-
stitutional revision did not contain single-
subject requirement, rather, only single-sub-
ject requirements was contained in article
that pertained to legislature. Mont. Const.
art. 5, § 11.

9. Constitutional Law €584, 592

It is the Supreme Court’s task to inter-
pret the state constitution by giving effect to
the intent of the people adopting it; this
intent is to be found in the instrument itself
by looking at the natural signification of the
words employed.

10. Constitutional Law €551

The proper inquiry in determining
whether submission of a proposed constitu-
tional amendment to voters violates the con-
stitutional separate-vote requirement is
whether, if adopted, the proposal would make
two or more changes to the constitution that
are substantive and not closely related.
Mont. Const. art. 14, § 11.

11. Constitutional Law €551

In determining whether submission of a
proposed constitutional amendment to voters
violates the state constitutional separate-vote
requirement, if a proposed constitutional
amendment adds new matter to the constitu-
tion, that proposition is at least one change in
and of itself; then, if a measure has the effect
of modifying an existing constitutional provi-
sion, it proposes at least one additional
change to the constitution, whether that ef-
fect is express or implicit. Mont. Const. art.
14, § 11.

12. Constitutional Law &=551

Proposed state constitutional amend-
ment concerning crime victims rights sub-
stantively changed multiple provisions of
state constitution that were not closely relat-
ed, and therefore submission of amendment
to voters violated separate-vote requirement
of state constitution; amendment provided
new due process right for crime victims, af-
fected constitution’s grant of power to Su-
preme Court to regulate attorney conduct,
affected constitutional right to bail, affected
constitutional criminal procedure rules, af-
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fected constitutional rights of the accused,
and affected constitutional right to know and
right of privacy. Mont. Const. art. 14, § 11.

13. Constitutional Law ¢=551

In determining whether submission of a
proposed constitutional amendment to voters
violates the state constitutional separate-vote
requirement, numerous factors may be con-
sidered in determining whether the provi-
sions of a proposed constitutional amendment
are closely related, including: (1) whether
various provisions are facially related, wheth-
er all the matters addressed by the proposi-
tion concern a single section of the constitu-
tion; (2) whether the voters or the legislature
historically has treated the matters ad-
dressed as one subject; and (3) whether the
various provisions are qualitatively similar in
their effect on either procedural or substan-
tive law.

14. Criminal Law €=627.5(1), 661

As a corollary to the state constitutional
fundamental right to defend, a defendant has
the right to conduct investigations and other-
wise prepare a defense to the charges.
Mont. Const. art. 2, § 24.

15. Constitutional Law ¢=1210
Records <30

The state constitutional right to know is
limited only by a natural person’s right of
privacy, and may not be limited by the priva-
cy interests of corporations or groups.
Mont. Const. art. 2, § 9.

16. Constitutional Law &=527

A constitutional amendment is invalid
unless it is formed and adopted in a manner
consistent with the requirements of the state
constitution.

17. Constitutional Law ¢=551

A state constitutional amendment sub-
mitted to the electorate in violation of the
separate-vote requirement is void in its en-
tirety because the constitutional defect lies in
the submission of the proposed amendment
to the voters of Montana with more than one
constitutional amendment. Mont. Const. art.
14, § 11.
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tana Attorney General, Dale Schowengerdt,
Solicitor General, Rob Cameron, Deputy At-
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Sullivan, LLP, New York, New York (Attor-
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National Crime Victim Law Institute) Law-
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Great Falls, Montana James H. Goetz, Goetz,
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OPINION AND ORDER

Justice Laurie McKinnon delivered the
Opinion and Order of the Court.

11 Petitioners challenge the constitutional-
ity of Constitutional Initiative 116 (CI-116),
commonly known as Marsy’s Law, in an orig-
inal petition for declaratory judgment and
injunctive relief. The merits of CI-116 and
the policy choices behind it are not at issue in
this case. The only question before this Court
is whether the procedure by which CI-116
was submitted to voters conformed to Mon-
tana’s constitutional requirements.

12 This Court has original jurisdiction
over declaratory judgment actions “when ur-
gency or emergency factors exist making
litigation in the trial courts and the normal

appeal process inadequate and when the case
involves purely legal questions of statutory
or constitutional interpretation which are of
state-wide importance.” M. R. App. P. 14(4).
See also Mont. Const. art. VII, § 2(1)-(2);
§§ 3-2-201 and -202(1), MCA. In this case,
normal litigation and appeal processes are
inadequate because implementation of CI-116
is imminent. Furthermore, the question of
whether CI-116 violates the Montana Consti-
tution involves purely legal questions of con-
stitutional interpretation because analysis of
Montana Constitution, Article XIV, Section
11’s separate-vote requirement focuses on
the manner in which a constitutional amend-
ment is submitted to the voters at an elec-
tion. What is in issue and what this Court
must adjudge is not directed by a factual
record or inquiry, but rather is directed to
the legality of the enactment or adoption
process itself. Indeed, it is precisely because
we are addressing only the enactment pro-
cess and whether that process survives con-
stitutional scrutiny that a factual record evi-
dencing a dispute or conflict surrounding the
numerous provisions of CI-116 is unneces-
sary. Thus, this case is properly before the
Court as an original proceeding and we ac-
cordingly accept jurisdiction. See Marshall v.
State, 1999 MT 33, 15, 293 Mont. 274, 975
P.2d 325.

13 We conclude that the single-subject
requirement, set forth in Article V, Section
11(8), of the Montana Constitution, applies to
bills of the Legislature and not to constitu-
tional amendments. We further conclude that
CI-116 violates the separate-vote require-
ment, set forth in Article XIV, Section 11, of
Montana’s Constitution, and is therefore void
in its entirety.

14 We restate the dispositive issue as
whether CI-116 violates the separate-vote re-
quirement contained in Montana Constitu-
tion, Article XIV, Section 11.

FACTUAL AND PROCEDURAL
BACKGROUND

15 On November 8, 2016, a majority of
Montana voters approved CI-116, a constitu-
tional amendment proposed by popular initia-
tive. As enacted, CI-116 amended Article II
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of Montana’s Constitution by adding a new
Section 36, titled Rights of Crime Victims.!
By way of description, CI-116 contains four
sections. CI-116(1) enumerates eighteen
rights to which crime victims are entitled.
These rights are meant “[t]o preserve and
protect a crime victim’s right to justice, to
ensure a crime victim has a meaningful role
in criminal and juvenile justice systems, and
to ensure that a crime victim’s rights and
interests are respected and protected by law
in a manner no less vigorous than the protec-
tions afforded to a criminal defendant and a
delinquent youth.” Among some of the rights
afforded to victims by CI-116 are the right
“to due process,” CI-116(1)(a); the right “to
privacy, including the right to refuse an in-
terview, deposition, or other discovery re-
quest and to set reasonable conditions on the
conduct of any interaction to which the victim
consents,” CI-116(1)(f); the right to “notice
of” and to be “present at all proceedings
involving the criminal conduct, plea, sentenc-
ing, adjudication, disposition, release, or es-
cape of the defendant or youth ... and any
proceeding implicating the rights of the vie-
tim,” CI-116(1)(g); the right to be “heard in
any proceeding involving the release, plea,
sentencing, disposition, adjudication, or pa-
role of the defendant or youth,” CI-116(1)();
the right to “proceedings free from unrea-
sonable delay and to a prompt and final
conclusion of the case and any related post-
judgment proceedings,” CI-116(1)(0); and the
right to be informed of the enumerated
rights and advised that “the victim may seek
the advice and assistance of an attorney with
respect to” those rights, CI-116(1)(r).

16 CI-116(2) provides the manner in which
victim’s rights are to be recognized and ef-
fectuated. A victim, the victim’s attorney or
representative, or the prosecuting attorney
“may assert and seek enforcement of the
rights enumerated” in any “trial or appellate
court or any other authority with jurisdiction
over the case as a matter of right.” The court
“shall act promptly on the request, affording
a remedy by due course of law for the viola-

1. The full text of CI-116 is attached as Appendix
A and can be found online at https:/perma.cc/VQ
76-WRAJ. CI-116 is currently recorded as Article
II, Section 36, of the Montana Constitution
(2017).

404 PACIFIC REPORTER, 3d SERIES

tion of any right. The reasons for any deci-
sion regarding disposition of a victim’s right
must be clearly stated on the record.”

17 CI-116(3) ensures that the enumerated
rights “may not be construed to deny or
disparage” other victims’ rights and provides
that CI-116 “applies to criminal and youth
court proceedings, is self-executing, and re-
quires no further action by the Legislature.”

18 CI-116(4) provides definitions for
“crime” and “victim.” A “crime” to which a
victim’s enumerated rights apply includes fel-
onies, misdemeanors, and delinquency pro-
ceedings. The definition of “victim,” CI-
116(4)(b), includes the vietim, who has suf-
fered direct or threatened harm, and his or
her “spouse, parent, grandparent, child, sib-
ling, grandchild, or guardian.” Victim also
includes someone with a “relationship to the
victim that is substantially similar” to the
relationship of a spouse, parent, grandparent,
child, sibling, grandchild, or guardian. Final-
ly, “victim” does not include the accused or
someone the “court believes would not act in
the best interests of a minor or of a victim
who is deceased, incompetent, or incarcerat-
ed.”

19 CI-116 was to become effective July 1,
2017. Mont. Cnty. Attorneys Assn v. State,
No. OP 16-0720, 387 Mont. 534, 391 P.3d 734
(table) (Jan. 3, 2017). However, on June 20,
2017, the Petitioners, Montana Association of
Counties, Leo Gallagher, Adrian M. Miller,
Montana Association of Criminal Defense
Lawyers, and ACLU of Montana Foundation,
Inc. (together, MACo), filed an original peti-
tion for declaratory judgment and injunctive
relief. We ordered a response from the State
of Montana (State) and additional briefing
from the parties. On June 30, 2017, we
stayed implementation of CI-116 to allow
thorough consideration of the parties’ argu-
ments, relevant case law, and the applicable
provisions of Montana’s Constitution.

110 MACo, supported by amici,? requests
this Court declare void the enactment of CI-

2. Two groups filed briefs supporting the Petition-
ers: Constitutional Convention Delegates, Retired
Montana Supreme Court Justices, and Law Pro-
fessors; and ‘“The Montana Newspapers,” includ-
ing Lee Enterprises, The Billings Gazette, The
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116, enjoin CI-116’s implementation and en-
forcement, and decertify the election results
with respect to CI-116. MACo argues CI-116
violates two provisions of the Montana Con-
stitution: the single-subject requirement of
Article V, Section 11(3), and the separate-
vote requirement of Article XIV, Section 11.
MACo reasons CI-116 violates the single-
subject requirement because involving a vie-
tim’s kin in criminal justice decisions is a
subject separate from providing rights to
traditional victims.> Regarding the separate-
vote requirement, MACo argues the “exten-
sive language” of CI-116 amends at least
eight sections of Montana’s Constitution and,
thus, a vote was needed to amend each sec-
tion individually.*

711 The State, also supported by amici,®
responds that the single-subject requirement
does not apply to constitutional initiatives.
Alternatively, the State maintains that crime
victims’ rights is CI-116’s only subject. The
State also contends CI-116 does not violate
the separate-vote requirement because the
initiative does not “change or formally alter”
any preexisting constitutional provision. The
State further urges this Court to not follow
the “amendment-by-implication” theory ad-
vanced by MACo, but, in any event, main-
tains that CI-116 does not impliedly amend
other parts of the Constitution. Finally, the
State contends that construing the separate-
vote requirement as MACo requests would
essentially abolish the constitutional initiative
process in Montana.

DISCUSSION

[1-3] 112 Montana’s Constitution may be
amended in three ways, all of which are set
forth in Article XIV: (1) by constitutional
convention, Mont. Const. art. XIV, §§ 1-7; (2)
by legislative referendum, Mont. Const. art.

Missoulian, The Helena Independent Record,
The Ravalli Republic, The Great Falls Tribune,
and The Bozeman Daily Chronicle.

3. The Petitioners acknowledge that ‘‘[e]xtending
rights to traditional victims of crime is a single,
fairly contained subject.”

4. Specifically, the Petitioners argue CI-116
amends Article 11, Section 17’s due process guar-
antee in criminal proceedings; Article VII, Sec-
tion 2(3)’s grant of power to the Supreme Court

XIV, § 8; and (3) by popular initiative, Mont.
Const. art. XIV, § 9. Here we are only con-
cerned with amendment by popular initiative.
The people of this State have the “exclusive
right of governing themselves as a free, sov-
ereign, and independent state” and “may al-
ter or abolish the constitution and form of
government whenever they deem necessary.”
Mont. Const. art. II, § 2. Where the people,
in adopting a constitution, have prescribed
the method by which it may be revised or
amended, any attempt to amend the funda-
mental law in violation of a self-imposed re-
striction is unconstitutional. Accordingly, as
long as Montana’s Constitution is in effect,
“the people may amend the constitution by
initiative only in the manner provided by the
constitution.” State ex rel. Mont. Citizens for
Pres. of Citizen’s Rights v. Waltermire, 227
Mont. 85, 90-91, 738 P.2d 1255, 1258 (1987).
The constitutional limitations on the initiative
process are important because “[t]he sover-
eignty of the people is itself subject to those
constitutional limitations which have been
duly adopted and remain unrepealed.” Wal-
termire, 227 Mont. at 91, 738 P.2d at 1258
(quoting Hunter v. Erickson, 393 U.S. 385,
392, 89 S.Ct. 557, 561, 21 L.Ed.2d 616 (1969)).

113 Montana’s 1972 Constitution provided
citizens with a new way to amend their Con-
stitution: by popular initiative. Compare
Mont. Const. of 1889, art XIX, § 9 with
Mont. Const. art. XIV, §§ 1-11. The addition
was consistent with the overall theme of the
1972 Constitutional Convention of construct-
ing a flexible Constitution subject to popular
control. Anthony Johnstone, The Constitu-
tional Initiative in Montana, 71 Mont. L.
Rev. 325, 341 (2010). The Constitutional Con-
vention Delegates (Delegates) focused on
creating a Constitution that would reflect the
notions of popular sovereignty and self-gov-

to regulate attorney conduct; Article II, Section
9’s right to know; Article II, Section 10’s right of
privacy; Article II, Section 20’s initiation of crim-
inal proceedings; Article II, Section 21’s right to
bail; Article II, Section 24’s right to a speedy
trial; and Article II, Section 28’s principles guid-
ing laws punishing crime.

5. Two groups filed briefs supporting the State:
Marsy’s Law for Montana, LLC; and National
Crime Victim Law Institute.
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ernment embodied in Article II. Johnstone,
supra, at 340, 342. The Constitutional Revi-
sion Committee (Committee) proposed the
initiative power because it believed the power
was “an inherent right in a body politic
whose Constitution is to be the embodiment
of the will of the people.” Montana Constitu-
tional Convention, Committee Proposals,
February 12, 1972, p. 363 (hereinafter Com-
mittee Proposal). The Committee wanted to
ensure the 1972 Constitution provided a con-
stitutional revision process that “hit a happy
and workable medium.” Committee Proposal,
p. 364.

114 Consequently, while providing for ini-
tiative power, the 1972 Constitution also im-
posed limitations on the initiative process.
Such limitations included signature gathering
and geographic distribution requirements.
Mont. Const. art. XIV, § 9(1). The Commit-
tee determined limitations were necessary
because it was “not unreasonable to demand
strict standards when dealing with something
as fundamental and important as Constitu-
tional change.” Committee Proposal, p. 363.
The Committee noted another check on the
constitutional amendment process: the sepa-
rate-vote requirement. Committee Proposal,
p. 363. Indeed, the official voter pamphlet for
the new Constitution explained to voters that
the only limit on how constitutional amend-
ments may be submitted at an election was
the requirement that each amendment “be
clearly designated on the ballot so that they
can be voted on separately.” Concerned Citi-
zens for Constitutional Improvement, The
Proposed 1972 Comnstitution for the State of
Montana, Montana Newspapers, 1972, at 5.

[4]1 715 The separate-vote requirement is
one of eleven sections in Article XIV direct-

6. We refer to Montana Constitution, Article XIV,
Section 11, as the ‘“‘separate-vote requirement’”
throughout this Opinion. We refer to Montana
Constitution, Article V, Section 11(3), as the “‘sin-
gle-subject requirement”’ throughout this Opin-
ion.

7. The 1884 provision was stylistically different
than the current provision. It stated, ‘‘Should
more amendments than one be submitted at the
same election, they shall be so prepared and
distinguished by numbers or otherwise that each
can be voted upon separately.” Mont. Const. of
1884, art XVI, § 13.
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ing the manner in which Montana’s Constitu-
tion may be revised. In particular, the sepa-
rate-vote requirement pertains to submission
of a proposed amendment, providing that if
more than one constitutional amendment is
presented to voters during the same election,
voters must have the option to vote on each
amendment separately:

Submission. If more than one amendment
is submitted at the same election, each
shall be so prepared and distinguished that
it can be voted upon separately.

Mont. Const. art. XIV, § 11.5 The separate-
vote requirement was “designed to aid voters
in casting their votes on Constitutional is-
sues, and as a check on the possible action of
grouping several issues under one innocuous
title.” Committee Proposal, p. 363. The sepa-
rate-vote requirement has a long history in
Montana. Montana’s 1884 7 and 1889 8 Consti-
tutions both contained a separate-vote re-
quirement, and the requirement was adopted
unanimously during the Constitutional Con-
vention of 1972. Montana Constitutional Con-
vention, Verbatim Transeript, March 1, 1972,
pp. 1195-96. The separate-vote requirement
has two well-recognized objectives. The first
is to avoid voter confusion and deceit of the
public by ensuring proposals are not mislead-
ing or the effects of which are concealed or
not readily understandable. The second is to
avoid “logrolling” or combining unrelated
amendments into a single measure which
might not otherwise command majority sup-
port. By combining unrelated amendments,
approval of the measure may be secured by
different groups, each of which will support
the entire proposal in order to secure some
part, even though not approving all parts of a

8. Montana’s 1889 Constitution contained the ex-
act same provision as the 1884 Constitution but
also placed a three-amendment per-election lim-
it. Mont. Const. of 1889, art XIX, § 9. The 1972
Delegates removed the three-amendment per-
election limit. Johnstone, supra, at 346. The Dele-
gates believed that the people, through the initia-
tive process, should have the freedom to place as
many proposed constitutional amendments on
the ballot as they wish, as long as voters main-
tained the ability to vote on each amendment
separately. Johnstone, supra, at 346 (citing Mon-
tana Constitutional Convention, Verbatim Tran-
script, February 18, 1972, p. 517).
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multifarious amendment. Fugina v. Dono-
van, 269 Minn. 35, 104 N.W.2d 911, 914
(1960). See also In re Initiative Petition No.
314, 625 P.2d 595 (Okla. 1980); Kerby wv.
Luhrs, 44 Ariz. 208, 36 P.2d 549 (1934).

116 This Court’s interpretation of the sep-
arate-vote requirement has narrowed over
time as the processes by which the Constitu-
tion can be amended have changed. In the
early twentieth century, before Montana’s
Constitution could be amended by initiative,
we held the separate-vote requirement satis-
fied as long as all provisions of the proposed
constitutional amendment related to one sub-
ject matter or a single plan. See, e.g., State ex
rel. Corry v. Cooney, 70 Mont. 355, 365, 225
P. 1007 (1924) (concluding the separate-vote
requirement satisfied if “the operation of the
amendment relates to a single plan or pur-
pose”); State ex rel. Hay v. Alderson, 49
Mont. 387, 404, 142 P. 210, 213 (1914) (hold-
ing the separate-vote requirement satisfied
as long as all parts of the proposed constitu-
tional amendment “may be logically viewed
as parts or aspects of a single plan”); State
ex rel. Teague v. Bd. of Comm’rs, 34 Mont.
426, 430, 87 P. 450, 451 (1906) (holding a
proposed amendment constitutional under
the separate-vote requirement because it was
not “three separate propositions” but instead
was “only one matter and one subject”).

[5,6]1 117 We revisited our Cooney, Hay,
and Teague separate-vote reasoning and ju-
risprudence following ratification of the 1972
Constitution and introduction of the petition
by popular initiative. Notably, our 1999 deci-
sion in Marshall v. State overruled Cooney,
Hay, and Teague to the extent those deci-
sions failed to recognize a distinction be-
tween the single-subject and separate-vote
requirements. Marshall, 123. In Marshall we
explained that a proposed amendment could
relate to a single plan or purpose, but still
violate the separate-vote requirement be-
cause it contained more than one amendment
to Montana’s Constitution. Marshall, 122.
Central to our decision in Marshall was the
fact that Cooney, Hay, and Teague were
decided when constitutional amendments
could only be proposed by the Legislature—
before Montana’s Constitution could be
amended by initiative. Marshall, 119. We

found this distinction remarkable because
when a constitutional amendment is proposed
by the Legislature through referendum, rep-
resentatives debate and deliberate the propo-
sition. Marshall, 119. On the other hand,
when a constitutional amendment is proposed
by initiative, Montana voters do not have the
same opportunity to consider and debate the
proposition. Marshall, 1 19.

[71 918 Based on these observations, we
noted that the separate-vote requirement “is
a cogent constitutional recognition of the cir-
cumstances under which Montana voters re-
ceive constitutional initiatives.” Marshall,
119. Voters do not have the opportunity to
consider, discuss, and potentially change con-
stitutional amendments proposed by initia-
tive in the same way the Legislature does
those proposed by referendum. Therefore,
the separate-vote requirement serves as an
important check on the initiative process,
confirming the integrity of the vote and en-
suring the voters actually approve of a par-
ticular amendment. Our interpretation of the
separate-vote requirement in Marshall en-
sured Montana voters always have the option
to independently select or reject each consti-
tutional amendment, guaranteeing the people
have complete control over Montana’s funda-
mental law. Marshall, 11 19, 22.

119 Prior to Marshall and adoption of
our 1972 Constitution, this Court analyzed
the separate-vote provision based on
whether a proposed constitutional amend-
ment contained one subject or matter. The
1972 Constitution’s amendment by initiative
interjected a new element into the sepa-
rate-vote requirement, leading to some
confusion regarding the difference between
the separate-vote and single-subject re-
quirements. While we distinguished the
separate-vote and single-subject require-
ments in Marshall, holding each provision
is substantively different, we implied that
both provisions apply to constitutional
amendments proposed by initiative. Mar-
shall, 1118, 22. We decided the test for
the separate-vote requirement is stricter
than that of the single-subject require-
ment. Marshall, 122. We noted that read-
ing the separate-vote requirement narrow-
er than the single-subject requirement
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made sense “because the act of amending
the constitution is significantly different
from enacting or enabling legislation.”
Marshall, 122. We explained in Marshall
that a proposed constitutional amendment
could satisfy the single-subject requirement
but be invalid under the separate-vote re-
quirement. Marshall, 122. Because the
Court found CI-75 unconstitutional pursu-
ant to the separate-vote requirement of
Article XIV, Section 11, a narrower re-
quirement than the single-subject require-
ment, we never addressed the applicability
of Article V, Section 11(3)’s single-subject
requirement.

[8] 920 We now directly consider wheth-
er the single-subject requirement applies to
constitutional amendments proposed by ini-
tiative and decide that it does not. The Mon-
tana Constitution contains both a single-sub-
ject requirement for bills proposed by the
Legislature, Article V, Section 11(3), and a
separate-vote requirement for constitutional
amendments, Article XIV, Section 11. The
single-subject requirement provides the
guidelines by which the Legislature must
present bills to the electorate:

Each bill, except general appropriation
bills and bills for the codification and gen-
eral revision of the laws, shall contain only
one subject, clearly expressed in its title. If
any subject is embraced in any act and is
not expressed in the title, only so much of
the act not so expressed is void.

Mont. Const. art. V, § 11(3).

121 Montana’s single-subject requirement
necessitates that bills developed by the Leg-
islature contain only one subject. In contrast,
constitutional amendments developed via ini-
tiative never go through the Legislature.
Therefore, the Legislature has no control
over a constitutional amendment proposed by
initiative. It follows that Article V, governing
the way in which the Legislature prepares
and proposes bills, does not also govern con-
stitutional amendments raised by initiative, a
power lying exclusively with the people and
provided for in Article XIV.

122 The Oregon Supreme Court’s decision
Armatta v. Kitzhaber, 327 Or. 250, 959 P.2d
49 (1998), guided our Marshall decision.
Marshall, 122. However, the Montana Con-
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stitution differs from Oregon’s Constitution.
Oregon’s Constitution has a single-subject
requirement that applies directly to constitu-
tional initiatives. Or. Const. art. IV,
§ (H(@)(d) (“A proposed law or amendment
to the Constitution shall embrace one subject
only and matters properly connected there-
with.”). Conversely, and significant to our
analysis here, Montana’s Constitution, Article
X1V, guiding constitutional revision, does not
have a single-subject requirement. Montana’s
single-subject requirement relied on by
MACo is contained in Article V, which per-
tains to the Legislature. To the extent our
holding here conflicts with our analysis of the
single-subject requirement in Marshall, we
clarify that the single-subject requirement
contained in Article V, Section 11(3), of the
Montana Constitution does not apply to con-
stitutional amendments. Nonetheless, the dis-
tinction made in Marshall between the sepa-
rate-vote and single-subject requirements,
the reasoning in support thereof, and our
reliance on Armatta’s separate-vote analysis
were well-reasoned and remain valid. Be-
cause we hold that the single-subject require-
ment does not apply to constitutional amend-
ments, we do not address MACo’s contention
that CI-116 violates Montana Constitution,
Article V, Section 11(3).

123 While Marshall is significant for its
explanation of the separate-vote requirement
in the context of an amendment by initiative,
particularly in distinguishing the separate-
vote requirement from the less arduous sin-
gle-subject requirement, the Court invalidat-
ed CI-75 based on the express language of
the initiative itself, which specifically amend-
ed other provisions of the Constitution. Mar-
shall, 124. We determined these express
amendments each needed a separate vote
pursuant to Article XIV, Section 11. Masr-
shall, 124. While explaining that CI-75 also
affected other parts of the Constitution by
limiting legislative spending, we did not in-
corporate these implied amendments into our
reasoning because our discussion of the three
express changes was sufficient to demon-
strate CI-75’s violation of the separate-vote
requirement. See Marshall, 124 n.2. In de-
ciding Marshall in this manner, we left unan-
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swered what is a “separate amendment” for
purposes of the separate-vote requirement.

124 Before turning to that question, how-
ever, we are compelled to address the State’s
assertion that we completely rejected the
amendment-by-implication theory in Mar-
shall. Deciding Marshall on alternative
grounds, without addressing amendment-by-
implication, does not mean we rejected such
an analysis. In fact, we left open the possibili-
ty in Marshall of expanding upon our sepa-
rate-vote analysis should the need arise, as it
has here. Marshall, 124 n.2. More impor-
tantly, we conclude our reasoning would be
fundamentally flawed if we limited the sepa-
rate-vote requirement to only those multifari-
ous amendments which expressly refer to
other constitutional provisions. Such an inter-
pretation would allow the separate-vote re-
quirement to be easily undermined by simple
drafting techniques. In the context of consti-
tutional amendments by initiative, voters act
as legislators. It is this Court’s obligation to
ensure that interest groups and individuals
advocating for passage or defeat of a meas-
ure do not undermine the right of the voters
to decide upon each constitutional change
separately, either as a result of expressly
incorporating more than one change or doing
so by implication. We endeavor now to an-
swer the question left open in Marshall; that
is, how to determine whether an amendment
by initiative contains two or more separate
amendments in violation of Montana Consti-
tution, Article XIV, Section 11.

[9]1 125 It is our task to interpret the
Constitution by giving “effect to the intent of
the people adopting it.” State ex rel. Hinz v.
Moody, 71 Mont. 473, 481, 230 P. 575, 578
(1924). This intent “is to be found in the
instrument itself” by looking at “the natural
signification of the words employed.” Moody,
71 Mont. at 481-82, 230 P. at 578-79. The
separate-vote requirement states, “If more
than one amendment is submitted at the
same election, each shall be so prepared and
distinguished that it can be voted upon sepa-
rately.” Mont. Const. art. XIV, § 11. The
clear import of this provision is that voters
must be allowed to express their separate
opinion as to each proposed constitutional
amendment. Accordingly, this Court is obli-

gated to ensure that voters have the opportu-
nity to cast separate votes for separate
amendments. At the same time, we must
apply the separate-vote requirement in a
manner that does not encumber the right of
the people to amend the Constitution.

126 There is considerable variance in the
way other state courts interpret their sepa-
rate-vote requirements. See Cambria .
Soaries, 169 N.J. 1, 776 A.2d 754, 762-65
(2000). At one end of the spectrum are states
that make only a slight distinction between
the broader single-subject requirement and
the separate-vote requirement, requiring the
parts be rationally or logically related to each
other. See Fugina, 104 N.W.2d at 915. Other
states have adopted a more narrow interpre-
tation, but are still deferential to the single-
subject analysis and do not make a measura-
ble distinction between single-subject and
separate-vote requirements. See, e.g., Mis-
sourians to Protect the Initiative Process v.
Blunt, 799 S.W.2d 824, 830-31 (Mo. 1990);
Milwaukee Alliance Against Racist and Po-
litical Repression v. Elections Bd. of Wis.,
106 Wis.2d 593, 317 N.W.2d 420, 425 (1982);
Carter v. Burson, 230 Ga. 511, 198 S.E.2d
151, 156 (1973); Ohio ex rel. Roahrig wv.
Brown, 30 Ohio St.2d 82, 282 N.E.2d 584, 586
(1972). The narrowest interpretation of the
separate-vote requirement clearly distin-
guishes it from the single-subject require-
ment by requiring there be a single subject
to the proposed amendment and parts so
interdependent that they constitute a whole
and cannot be separated. See Kerby, 36 P.2d
at 554 (“[TThe different changes contained in
the proposed amendment [did not] cover
matters necessary to be dealt with in some
manner, in order that the Constitution, as
amended, shall constitute a consistent and
workable whole on the general topic em-
braced in that part which is amended, and if,
logically speaking, they should stand or fall
as a whole, then there is but one amendment
submitted.”). See also Lee v. Utah, 13 Utah
2d 15, 367 P.2d 861, 864 (1962); Farris v.
Munro, 99 Wash.2d 326, 662 P.2d 821, 825
(1983); Armatta, 959 P.2d at 63.

127 In Armatta, which this Court relied
upon in Marshall, the Oregon Supreme
Court concluded the proper inquiry was
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“whether, if adopted, the proposal would
make two or more changes to the constitu-
tion that are substantive and that are not
closely related.” Armatta, 959 P.2d at 64. If
the “proposal would effect two or more
changes that are substantive and not closely
related, the proposal violates the separate-
vote requirement ... because it would pre-
vent the voters from expressing their opin-
ions as to each proposed change separately.”
Armatta, 959 P.2d at 64. “In some instances,
it will be clear from the text of the proposed
initiative whether it runs afoul of [the sepa-
rate-vote requirement]. In other instances, it
will be necessary to examine the implications
of the proposal before determining whether
it contains two or more amendments.” Ar-
maitta, 959 P.2d at 64.

[10,11] 128 We conclude that the proper
inquiry is whether, if adopted, the proposal
would make two or more changes to the
Constitution that are substantive and not
closely related. This conclusion is based upon
the language of Article XIV, Section 11; our
decision in Marshall distinguishing between
the single-subject and separate-vote require-
ments in the context of constitutional amend-
ment by initiative; our conclusion that the
single-subject requirement contained in Arti-
cle V, Section 11(3), is inapplicable to consti-
tutional amendments; and the transcripts of
the 1972 Constitutional Convention. Further-
more, if a proposed constitutional amend-
ment adds new matter to the Constitution,
that proposition is at least one change in and
of itself. See, e.g., Oregon v. Rogers, 352 Or.
510, 288 P.3d 544, 547 (2012) (citing Lehman
v. Bradbury, 333 Or. 231, 37 P.3d 989, 996
(2002)). Then, “if a measure has the effect of
modifying an existing constitutional provi-
sion, it proposes at least one additional
change to the constitution, whether that ef-
fect is express or implicit.” Rogers, 288 P.3d
at 548 (citing Meyer v. Bradbury, 341 Or.
288, 142 P.3d 1031, 1036 (2006)).

[12,13] 729 Our separate-vote inquiry
begins by focusing on the changes CI-116
makes to the Montana Constitution. We em-
ploy well-understood legal meanings in con-
sidering whether changes are substantive:
“[a]n essential part of constituent or relating
to what is essential.” Black’s Law Dictionary
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1429 (Henry C. Black ed., 6th ed. 1990).
Additionally, numerous factors may be con-
sidered in determining whether the provi-
sions of a proposed constitutional amendment
are “closely related.” These factors may in-
clude:
[Wlhether various provisions are facially
related, whether all the matters addressed
by [the proposition] concern a single sec-
tion of the constitution, whether the voters
or the legislature historically has treated
the matters addressed as one subject, and
whether the various provisions are qualita-
tively similar in their effect on either pro-
cedural or substantive law.

McLaughlin v. Benmnett, 225 Ariz. 351, 238
P.3d 619, 622 (2010) (quoting Ariz. Together
v. Brewer, 214 Ariz. 118, 149 P.3d 742, 746
(2007)). The Oregon Supreme Court ex-
plained Armatta’s “closely related” prong:

First, we examine the relationship
among the constitutional provisions that
the measure affects, both explicitly and
implicitly. If the affected provisions of the
existing constitution themselves are not re-
lated, then it is likely that changes to those
provisions will offend the separate-vote re-
quirement. That conclusion makes sense,
because it is difficult to make related
changes to unrelated constitutional provi-
sions. However, we decline to speculate
whether the fact that a proposed amend-
ment affects unrelated provisions of the
constitution will be fatal in every case,
because, in doing so, we might underesti-
mate the ability of initiative petitioners to
design careful, constitutionally sound
amendments for the voters to consider.
Nonetheless, the fact that a proposed
amendment asks the people, in one vote,
substantively to change multiple provisions
of the Oregon Constitution that are not
themselves related is one indication that
the proposed amendment might violate the
separate-vote requirement.

Next, we must consider the constitution-
al changes themselves. That is, assuming
that the constitutional provisions affected
by the measure are related, we must de-
termine whether the changes made to
those related constitutional provisions are
closely related. If they are closely related,
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the measure under consideration survives
scrutiny under [the separate-vote require-
ment]. If they are not, it does not.

Lehman, 37 P.3d at 998 (emphasis in origi-
nal; footnote omitted). See also League of Or.
Cities v. Oregon, 334 Or. 645, 56 P.3d 892,
910 (2002) (applying the same closely-related
analysis to a proposed constitutional amend-
ment).

130 Consideration of whether the pro-
posed constitutional changes are closely re-
lated gives appropriate effect to the sepa-
rate-vote requirement by ensuring each
constitutional amendment receives its own
vote without unduly restricting constitution-
al change. Other states have applied similar
closely-related analyses to proposed consti-
tutional amendments and upheld the
amendments as constitutional, demonstrat-
ing that a properly constructed constitution-
al amendment could certainly be found con-
stitutional pursuant to our reasoning today.
See, e.g., Rogers, 288 P.3d at 552-53 (apply-
ing Armatta’s separate-vote analysis to and
upholding a proposed amendment to Ore-
gon’s Constitution imposing the death pen-
alty because the changes to multiple areas
of the constitution were -closely related);
Cambria, 776 A.2d at 765 (applying Armat-
ta’s separate-vote analysis to and upholding
a proposed amendment to New Jersey’s
Constitution dedicating revenue streams be-
cause the amendment “constitu[ted] a rea-
sonably integrated whole in which the parts
are closely related to one another”).

131 We turn now to the text of CI-116 to
determine whether its submission to Mon-
tana voters violated the separate-vote re-
quirement. CI-116 expressly amends Article
II of the Montana Constitution by adding a
new Section 36, providing for specific crime
vietim rights. Adding a new constitutional
provision constitutes one change. CI-116 does
not expressly mention, repeal, or otherwise
modify any other areas of the Constitution.
However, CI-116 implicitly substantively
changes multiple provisions of Montana’s
Constitution, some of which we now discuss.?

9. MACo suggests CI-116 makes at least eight
implied changes to the Constitution. While CI-
116 would violate the separate-vote requirement
if it made only two substantive changes that are

A. CI-116(1)(a) Provides a New Due Pro-
cess Right for Crime Victims.

132 Article II, Section 17, of Montana’s
Constitution provides an individual the right
of due process:

No person shall be deprived of life, liberty,
or property without due process of law.

Mont. Const. art. II, § 17. CI-116 supple-
ments this preexisting provision with another
due process right—one exclusive to crime
vietims.

133 The first right CI-116 provides to a
crime victim is the right “to due process and
to be treated with fairness and respect for
the victim’s dignity.” CI-116(1)(a). According-
ly, subsection (1)(a) of CI-116, standing on its
own, creates a new due process guarantee
for, specifically, crime victims. This new due
process right for crime victims is a change in
itself because, unlike our existing due pro-
cess clause, it identifies a particular group of
persons entitled to due process protections.
Identifying and defining a group of persons
who are entitled to expressly enumerated
due process protections may also implicitly
change other areas of the Constitution by
effectuating a substantive change which is
not closely related to a victim’s due process
right, thus violating the separate-vote re-
quirement. Although it is difficult to imagine
that a proposed provision granting a due
process guarantee to crime victims would not
be closely related to Montana’s existing grant
to persons of a due process guarantee as
contained in Montana Constitution, Article
II, we decline to speculate on whether sub-
mission of only CI-116(1)(a) would violate the
separate-vote requirement. By way of illus-
tration, the definition in CI-116 of “crime”
and “victim,” appears broader through its
inclusion of various individuals and types of
proceedings than that ascribed to “person”
as embodied in our existing constitutional
provision. Nonetheless, for purposes of our
decision today, it is clear that CI-116 as a
whole enumerates many other crime victim
rights that are not closely related to our

not closely related, for purposes of illustration
we choose to address six discrete, not closely
related, changes CI-116 makes to the Montana
Constitution.
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existing due process guarantee contained in
Article II, Section 17. Consequently, it is
unnecessary to determine whether CI-
116(1)(a) is closely related to Article II, Sec-
tion 17, as CI-116(1)(a) undisputedly adds
matter to an existing constitutional provision
and constitutes one change in itself.

B. CI-116(1)(5) and (2) Affect Montana
Constitution Article VII, Section
2(3)’s Grant of Power to the Supreme
Court to Regulate Attorney Conduct.

134 Article VII, Section 2(3), of Montana’s
Constitution provides the Supreme Court
with the authority to “make rules governing

. admission to the bar and the conduct of
its members.” A prosecutor, as a member of
the bar, must obey the Montana Rules of
Professional Conduct (Rules). For example,
the Rules prohibit a prosecutor from “prose-
cuting a charge that the prosecutor knows is
not supported by probable cause.” M. R. Pro.
Cond. 3.8(a).

135 The purpose of CI-116 is to provide
rights to victims “[t]o preserve and protect a
crime victim’s right to justice, to ensure a
crime victim has a meaningful role in crimi-
nal and juvenile justice systems, and to en-
sure that a crime victim’s rights and inter-
ests are respected and protected by law in a
manner no less vigorous than the protections
afforded to a criminal defendant and a de-
linquent youth.” CI-116(1) (emphasis added).
One of the ways CI-116 effectuates those
purposes is by giving a victim the right to
“confer with the prosecuting attorney.” CI-
116(1)(G). CI-116 also provides that “the pros-
ecuting attorney at the request of the victim
may assert and seek enforcement of the [vic-
tim’s] rights. . ..” CI-116(2).

136 CI-116 changes a prosecutor’s duties
in a criminal adjudication. CI-116 requires
prosecutors to confer with a victim for the
purposes of preserving and protecting the
victim’s right to justice, ensuring the victim
has a meaningful role in the justice system,
and ensuring the victim’s rights and interests
are respected and protected in a manner as
vigorous as the protections afforded to a
criminal defendant. CI-116 also gives prose-
cutors the option to, at the victim’s request,
seek enforcement of the victim’s rights. CI-
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116 changes the way a prosecutor must han-
dle a criminal case in which there is a victim,
thus affecting the Supreme Court’s power
under Article VII, Section 2(3), to make rules
governing attorney conduct. We conclude
Montana Constitution Article VII, Section
2(3), is substantively changed by CI-116(1)(j)
and (2), and that the provisions relating to
crime victims’ rights are not closely related
to this Court’s constitutional authority to
regulate attorney conduct. Accordingly, ask-
ing the people in one vote to substantively
change multiple provisions of the Constitu-
tion which are not closely related violated the
separate-vote requirement.

C. CI-116(1)(g) and (i) Affect Montana
Constitution Avticle II, Section 21’s
Right to Baal.

137 Article II, Section 21, of Montana’s
Constitution provides the right to bail:

All persons shall be bailable by sufficient

sureties, except for capital offenses, when

the proof is evident or the presumption is

great.

Mont. Const. art. I, § 21.

138 CI-116 affords victims the right to
“notice of and to be present at all proceed-
ings involving the ... release ... of the
defendant or youth,” CI-116(1)(g), and the
right “to be heard in any proceeding involv-
ing the release of the defendant or
youth,” CI-116(1)(i). Thus, CI-116 changes an
accused’s right to bail provided in Montana
Constitution Article II, Section 21, by consti-
tutionally prohibiting a court from releasing
a defendant or youth on bail until all victims,
including kinship and those having a “sub-
stantially similar relationship” to the victim,
are present and heard by the court. CI-116
constitutionally requires a court not release a
defendant until the victim appears and is
heard, substantively affecting Article II, Sec-
tion 21’s requirement of bail upon sufficient
surety. We conclude Montana Constitution
Article II, Section 21, is substantively
changed by CI-116(1)(g) and (i), because CI-
116(1)(g) and (i) add new constitutional re-
quirements to the preexisting bail provision.
The constitutional provision regarding an ac-
cused’s right to bail is not closely related to
victims’ rights and the separate-vote require-
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ment was violated when voters were asked to
consider these multiple amendments in one
measure.

D. CI-116(1)(g) and (i) Affect Montana
Constitution Article II, Section 20’s
Criminal Procedure Rules.

139 Article II, Section 20, of Montana’s
Constitution provides constitutional guide-
lines for initiating criminal proceedings:

(1) Criminal offenses within the jurisdic-
tion of any court inferior to the district
court shall be prosecuted by complaint. All
criminal actions in district court, except
those on appeal, shall be prosecuted either
by information, after examination and com-
mitment by a magistrate or after leave
granted by the court, or by indictment
without such examination, commitment or
leave.

(2) A grand jury shall consist of eleven

persons, of whom eight must concur to find

an indictment. A grand jury shall be drawn
and summoned only at the discretion and
order of the district judge.

Mont. Const. art I, § 20.

140 CI-116 provides a victim with the
right “to receive reasonable, accurate, and
timely notice of and to be present at all
proceedings involving the criminal conduct,
plea, sentencing, adjudication, disposition, re-
lease, or escape of the defendant or youth
accused of delinquency and any proceeding
implicating the rights of the victim.” CI-
116(1)(g). The initiative further grants vie-
tims the right “to be heard in any proceeding
involving the release, plea, sentencing, dispo-
sition, adjudication, or parole of the defen-
dant or youth accused of delinquency and
any proceeding implicating the rights of the
vietim.” CI-116(1)().

141 CI-116 thus requires courts give the
victim notice of, allow the victim to be pres-
ent at, and give the victim the opportunity to
be heard at various hearings. These rights
given to the victim add steps to the proce-
dures a court is constitutionally required to
take under Article II, Section 20, in initiating
proceedings against a defendant and drawing
a grand jury. We conclude Article II, Section
20, of Montana’s Constitution is substantively
changed by CI-116(1)(g) and (i) and that the

preexisting constitutional provision related to
initiation of criminal proceedings is not close-
ly related to crime victims’ rights.

E. CI-116(1)(e) and (f) Affect Montana
Constitution Article II, Section 2}’s
Rights of the Accused.

[14] 942 Article II, Section 24, of Mon-
tana’s Constitution provides rights of the ac-
cused:

In all criminal prosecutions the accused
shall have the right to appear and defend
in person and by counsel; to demand the
nature and cause of the accusation; to meet
the witnesses against him face to face; to
have process to compel the attendance of
witnesses in his behalf, and a speedy public
trial by an impartial jury of the county or
district in which the offense is alleged to
have been committed, subject to the right
of the state to have a change of venue for
any of the causes for which the defendant
may obtain the same.

Mont. Const. art. II, § 24. As a “corollary to
[Article II, Section 24’s] fundamental right to
defend,” a defendant has “the right to con-
duct investigations and otherwise prepare a
defense to the charges.” State v. Couture,
2010 MT 201, 177, 357 Mont. 398, 240 P.3d
987.

143 CI-116 provides a victim with the
right “to prevent the disclosure of informa-
tion that could be used to locate or harass
the vietim or that contains confidential or
privileged information about the vietim.” CI-
116(1)(e). The initiative further provides a
vietim with the right “to privacy, including
the right to refuse an interview, deposition,
or other discovery request and to set reason-
able conditions on the conduct of any interac-
tion to which the victim consents.” CI-

116(1)(®).

144 CI-116 changes the accused’s constitu-
tional rights enumerated in Article II, Sec-
tion 24. CI-116(1)(e) changes a defendant’s
right to discover any information he or she
may be entitled to under Article II, Section
24, that “could be used to locate or harass
the victim or that contains confidential or
privileged information about the victim.” CI-
116(1)(f) also changes a defendant’s right to
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discover information he or she may be enti-
tled to under Article II, Section 24, by giving
victims and those close to the victim as de-
fined in CI-116(4)(b)(i) the right to “refuse an
interview, deposition, or other discovery re-
quest.” We conclude Montana Constitution,
Article II, Section 24, is substantively
changed by CI-116(1)(e) and (f). Further,
sections (1)(e) and (f) are not closely related
to our preexisting constitutional provision es-
tablishing basic constitutional rights of the
accused, including the right to discover infor-
mation, meet accusers, and prepare a de-
fense.

F. CI-116(1)() and (})(b) Affect Montana
Constitution Article II, Section 9’s
Right to Know and Section 10’s Right
of Privacy.

145 Article II, Section 9, of Montana’s
Constitution provides the public’s right to
know:

No person shall be deprived of the right to
examine documents or to observe the de-
liberations of all public bodies or agencies
of state government and its subdivisions,
except in cases in which the demand of
individual privacy clearly exceeds the mer-
its of public disclosure.

Mont. Const. art. II, § 9.

[15] 946 Article II, Section 10, of Mon-
tana’s Constitution provides for an individu-
al’s right of privacy:

The right of individual privacy is essential

to the well-being of a free society and shall

not be infringed without the showing of a

compelling state interest.

Mont. Const. art II, § 10. The public’s right
to know, Article II, Section 9, is balanced
against the individual’s right of privacy, Arti-
cle II, Section 10. Montana Constitutional
Convention, Committee Proposals, February
23, 1972, p. 631. Consistent with this inter-
pretation by the Delegates, we have likewise
found the two constitutional provisions are
evaluated using a carefully designed, fact-
intensive, balancing test. See, e.g., Billings
Gazelte v. Billings, 2013 MT 334, 1114-16,
372 Mont. 409, 313 P.3d 129; Missoula Cnty.
Pub. Sch. v. Bitterroot Star, 2015 MT 95,
111, 378 Mont. 451, 345 P.3d 1035. The right
of privacy is an individual right and therefore

404 PACIFIC REPORTER, 3d SERIES

cannot be invoked by all legally defined “per-
sons,” such as corporations or other groups.
Montana Constitutional Convention, Verba-
tim Transcript, March 7, 1972, p. 1680; Great
Falls Tribune v. Mont. PSC, 2003 MT 359,
133, 319 Mont. 38, 82 P.3d 876. Thus, the
right to know, Article II, Section 9, is limited
only by a natural person’s right of privacy,
and may not be limited by the privacy inter-
ests of corporations or groups. Great Falls
Tribune, 1 37.

147 CI-116(1)(f) provides a crime victim
with the right “to privacy, including the right
to refuse an interview, deposition, or other
discovery request and to set reasonable con-
ditions on the conduct of any interaction to
which the victim consents.” Thus, CI-116 cre-
ates an entirely new privacy interest for vic-
tims, extended family members, and others
with “similar relationships.”

148 CI-116 affects Article II, Section 10’s
right of privacy and the balancing test be-
tween the right of privacy and the right to
know. Aside from providing a new constitu-
tional right to a particular class of persons—
crime victims—which is a change in itself to
the Constitution, CI-116 affects the balancing
test employed between two preexisting con-
stitutional provisions, the right of privacy
and the right to know. Further, CI-116 gives
the right of privacy to extended family mem-
bers and others with similar relationships to
the victim. Finally, CI-116(4)(b) specifically
defines a victim as a “person” who suffers
direct or threatened harm. In contrast, the
term “person,” as recognized by the Dele-
gates, includes corporations and other non-
human entities. Montana Constitutional Con-
vention, Verbatim Transcript, March 7, 1972,
p. 1680. Accordingly, “persons” entitled to a
right to privacy under CI-116 would be dif-
ferent than under the constitutional provi-
sions of Article II, Section 9, the public’s
right to know, and Section 10, an individual’s
right of privacy. We conclude Montana Con-
stitution Article II, Sections 9 and 10, are
substantively changed by CI-116(1)(f) and
(4)(b) and that the people should have been
afforded the right to vote on each amend-
ment separately.
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149 To summarize, CI-116 adds a new
Section 36 to Article IT of Montana’s Consti-
tution, substantively changing the Constitu-
tion by enumerating rights for victims. The
preexisting constitutional provisions that are
substantively changed by CI-116 include Ar-
ticle VII, Section 2(3)’s grant of power to the
Supreme Court to govern attorney conduct;
Article II, Section 21’s right to bail; Article
II, Section 20’s criminal procedure rules; Ar-
ticle II, Section 24’s rights of the accused;
Article II, Section 9’s right to know; and
Article II, Section 10’s right of privacy.

150 Some of these provisions are related
in the broad sense that they are implicated
during a criminal prosecution. For example,
Article II, Section 21’s right to bail, Article
II, Section 20’s criminal procedure rules, and
Article II, Section 24’s rights of the accused
all seek to protect an accused’s fundamental
rights during a criminal proceeding. Howev-
er, a broad relationship between various pro-
visions or a broad single subject does not
satisfy the narrower interpretation of the
separate-vote requirement we adopted in
Marshall because voters did not have the
opportunity to convey their opinions as to
each constitutional provision changed by CI-
116. For instance, voters should have had the
option to independently decide if they wished
to change the accused’s right to bail by add-
ing CI-116(1)(g) and/or (i); if they wished to
change criminal procedure rules by adding
CI-116(1)(g) and/or (i); if they wished to
change rights of the accused by adding CI-
116(1)(e) and/or (f); and if they wished to
change the right to know and the right of
privacy by adding CI-116(1)(f) and/or (4)(b).
Further, not all of the affected provisions
share even the broad connection of relating
to a criminal prosecution or victim’s rights.
For example, attorney conduct, Article VII,
Section 2(3), is not closely related to the right
of privacy, Article II, Section 10, and neither
of those provisions is closely related to the
accused’s right to bail, Article II, Section 21.
Each of these amendments should have been
presented to the electorate individually. Sep-
arate votes on each change would have pro-
tected the integrity of the vote and ensured
that voters had complete control over each
amendment made to the Montana Constitu-
tion.

[16,17] 151 CI-116 violates the separate-
vote requirement and for that reason is void
in its entirety. The Montana Constitution
may only be amended pursuant to Article
XIV. A constitutional amendment is invalid
unless it is formed and adopted in a manner
consistent with Article XIV. Marshall, 126
(citing Waltermire, 227 Mont. at 90-91, 738
P.2d at 1258). Moreover, a constitutional
amendment submitted to the electorate in
violation of the separate-vote requirement is
void in its entirety because the constitutional
“defect lies in the submission of [the pro-
posed amendment] to the voters of Montana
with more than one constitutional amend-
ment.” Marshall, 125 (emphasis in original).

152 CI-116 impliedly changed Montana’s
Constitution in numerous ways and we deem
those changes to be both substantive and not
closely related. When voters were required
to vote “yes” or “no” for CI-116 in its entire-
ty, they were forced to vote for or against
multiple, not closely related, changes to the
Montana Constitution with one vote. Voters
had no way to express their opinions as to
each proposed constitutional change. The
way in which CI-116 was submitted to the
electorate violated the separate-vote require-
ment of Article XIV, Section 11. Therefore,
we declare CI-116 void in its entirety. We
void the enactment of CI-116, enjoin its im-
plementation and enforcement, and decertify
the election results with respect to CI-116.

153 We reiterate that our decision is not
based on the merits of the constitutional
changes proposed by CI-116. Montana Con-
stitution, Article XIV, Section 9, clearly
grants the people initiative power to popular-
ly amend the Constitution as they deem nec-
essary, even if an amendment affects other
portions of the Constitution. However, the
procedure by which the Montana Constitu-
tion is amended must comply with existing
constitutional requirements. Article XIV,
Section 11, is specifically designed to ensure
voters have complete control over each and
every constitutional change. Our decision to-
day is based solely on our conclusion that CI-
116 contains more than one constitutional
amendment, each of which required a sepa-
rate vote under Article XIV, Section 11.
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CONCLUSION

154 We hold Montana Constitution, Article
V, Section 11(3)’s single-subject requirement
does not apply to constitutional amendments.
Therefore, we do not address MACo’s argu-
ment that CI-116 violates Article V, Section
11(3). We expand upon our analysis of Mon-
tana Constitution, Article XIV, Section 11’s
separate-vote requirement and hold a pro-
posed constitutional amendment violates the
separate-vote requirement if it substantively
changes two or more parts of the Constitu-
tion that are not closely related. Applying
that analysis to CI-116, we hold CI-116 vio-
lates the separate-vote requirement and is
therefore void in its entirety.

We Concur:

MIKE McGRATH, C.J.
JAMES JEREMIAH SHEA, J.
MICHAEL E WHEAT, J.
DIRK M. SANDEFUR, J.

Justice Jim Rice, dissenting.

155 1 believe the Court has adopted a
deeply flawed test for application of the sub-
mission requirement of Article XIV, Section
11, of the Montana Constitution, which is not
rooted in the text of the Constitution. The
effect of this decision may be to significantly
undermine, if not eliminate, the right of Mon-
tanans to amend the Constitution by initia-
tive. This is not merely my opinion, but the
experience of other courts. Respectfully, I
believe the Court has failed to “apply the
separate-vote requirement in a manner that
does not encumber the right of the people to
amend the Constitution.” Opinion, T 25.

156 Before discussing these concerns, I
begin with the threshold concern that the
Court has, in my view, violated justiciability
principles by exercising original jurisdiction
of this constitutional challenge. The judicial
power of Montana’s courts is limited to “jus-
ticiable controversies.” Reichert v. State,
2012 MT 111, 153, 365 Mont. 92, 278 P.3d
455. This constitutional limitation, deriving
from Article VII, Section 4(1) of the Montana
Constitution, “embodies the same limitations
as are imposed on federal courts by the ‘case
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or controversy’ language of Article ITI” of
the United States Constitution. Mont. Immi-
grant Justice Alliance v. Bullock, 2016 MT
104, 118, 383 Mont. 318, 371 P.3d 430 (citing
Plan Helena, Inc. v. Helena Reg’l Airport
Auth. Bd., 2010 MT 26, 16, 355 Mont. 142,
226 P.3d 567). Among the central components
of justiciability is the doctrine of ripeness,
which is concerned with whether the case
presents an “actual, present” controversy.
Reichert, 154 (citing Mont. Power Co. wv.
Mont. Pub. Serv. Commn., 2001 MT 102,
132, 305 Mont. 260, 26 P.3d 91). The “pru-
dential component” of the ripeness doctrine
includes a fitness inquiry. Reichert, T 56.
“The principal consideration under the fit-
ness inquiry is whether there is a factually
adequate record upon which to base effective
review.” Reichert, 156 (citing Havre Daily
News, LLC v. City of Havre, 2006 MT 215,
120, 333 Mont. 331, 142 P.3d 864). “The more
the question presented is purely one of law,
and the less that additional facts will aid the
court in its inquiry, the more likely the issue
is to be ripe, and vice-versa.” Reichert, 156
(citing Havre Daily News, 1 20).

157 Similarly, the doctrine of judicial re-
straint cautions against the premature exer-
cise of judicial authority. “Neither federal
nor state Constitution has granted such pow-
er” to decide “abstract differences of opin-
ion,” but rather cases and controversies must
be “real controversies.” Hardy v. Krutzfeldt,
206 Mont. 521, 526, 672 P.2d 274, 276 (1983)
(citing Chovanak v. Matthews, 120 Mont. 520,
525-26, 188 P.2d 582, 584 (1948)). “We have
followed this same principle of judicial re-
straint” under our new Constitution, as un-
der the former Constitution. Roosevelt v.
Mont. Dep’t of Revenue, 1999 MT 30, 148,
293 Mont. 240, 975 P.2d 295 (citing Olson v.
Dep't of Revenue, 223 Mont. 464, 469-70, 726
P.2d 1162, 1166 (1986)). Especially when a
“constitutional violation is claimed to have
occurred,” the plaintiff must allege “such a
personal stake in the outcome of the contro-
versy as to assure that concrete adverseness
which sharpens presentation of issues....”
Baker v. Carr, 369 U.S. 186, 204, 82 S.Ct.
691, 703, 7 L.Ed. 2d 663, 678 (1962). We have
explained that:
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This Court ... has no jurisdiction to pro-
nounce any statute, either of a state or of
the United States, void, because irreconcil-
able with the constitution, except as it is
called upon to adjudge the legal rights of
litigants in actual controversies. In the ex-
ercise of that jurisdiction, it is bound by
two rules, to which it has rigidly adhered:
one, never to anticipate a question of con-
stitutional law 1 advance of the necessity
of deciding it; the other never to formulate
a rule of constitutional law broader than is
required by the precise facts to which it is
to be applied.

Roosevelt, 149 (citing United States v.
Raines, 362 U.S. 17, 21-22, 80 S. Ct. 519, 522-
23, 4 L.Ed. 2d 524, 529-30 (1960)) (emphasis
added).

158 Beyond fitness and judicial restraint
principles, this Court is to exercise original
jurisdiction over a declaratory judgment mat-
ter only when constitutional issues of state-
wide importance are involved, urgency and
emergency factors exist making the normal
appeal process inadequate, and “the case in-
volves purely legal questions of statutory and
constitutional construction.” Hernandez wv.
Bd. of Cnty. Comm’rs, 2008 MT 251, 19, 345
Mont. 1, 189 P.3d 638 (citing Montanans for
the Coal Trust v. State, 2000 MT 13, 127, 298
Mont. 69, 996 P.2d 856) (emphasis added);
see also M. R. Civ. P. 14(4); Mont. Const. art.
VII, §§ 1-2.

159 Consequently, the requisite questions
are 1) whether there is concrete adverseness
and not an “abstract difference of opinion,” 2)
whether we are faced with purely legal ques-
tions of constitutional construction, and 3)
whether there is a factually adequate record
for effective review. However, the task of
answering these questions in this case has
been complicated by the Court’s adoption,
discussed below, of a complicated constitu-
tional test requiring multiple determinations
to be made for its application. While the
issue as framed by the Court sounds in pro-
cedure—whether there was error “in the
submission of [CI-116] to the voters of Mon-
tana,” Opinion, 151,—in reality, the test re-
quires the Court to analyze the substantive
content and effect of the initiative, which, in

turn, makes a factual record even more criti-
cal.

160 Here, as the Court notes, CI-116 has
not yet been implemented. With no informa-
tion about its implementation, Petitioners
have theorized about its application to allege
their injury. See Petitioners’ briefing (peti-
tioner MACo members will be required to
“seek tax increases, ete.” and “to hire victim-
support staff and additional attorneys;” peti-
tioner county attorney will be injured “via
raised taxes or fees, or fewer services;” peti-
tioner lawyer’s “ability to serve her [victim]
clients will be injured by diminished funding
for victim-services”). Petitioner Association
of Criminal Defense Attorneys alleges simply
that the rights of its members’ clients to
“traditional” due process protections “will be
diminished.” Petitioner ACLU of Montana
Foundation alleges in like fashion that “some
[of its members] will in the future be accused
of a crime and be injured by application of
Section 36.” However, no factfinding whatso-
ever has occurred to confirm any of these
assertions, and they are, at this stage, merely
“abstract differences of opinion” regarding
the impact of the implementation of CI-116,
dependent upon how a court interprets and
applies its provisions to particular circum-
stances. Hardy, 206 Mont. at 526, 672 P.2d at
276.

161 The Court states that “the question of
whether CI-116 violates the Montana Consti-
tution involves purely legal questions of con-
stitutional interpretation,” Opinion, T2, but
Petitioners’ untethered allegations and ab-
sence of a record force the Court to make
factual assumptions, such as its vague find-
ings that CI-116 “changes a prosecutor’s
duties” and will “add steps” to criminal pro-
ceedings. Opinion, 1936, 41. This problem is
notable within the Court’s analysis of the
right to privacy in Issue 1f. Lacking a factual
record of an actual privacy claim by a vietim,
the Court makes the assumption that any
such claim would “substantively change[ ]”
Article II, Sections 9 and 10, and fails to
recognize that the privacy interest created
by CI-116 is textually much different. Opin-
ion, 148. Article II, Section 10 provides a
broad-based privacy right to every individual,
potentially applicable to any number of cir-
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cumstances, as “essential to the well-being of
a free society.” In contrast, the text of CI-
116 recognizes a more limited right of priva-
cy applicable to crime victims during a crimi-
nal proceeding. The right granted under CI-
116 may well lead to claims that are narrow-
er in scope and warrant a narrower remedy,
which may be possible to harmonize with the
Article IT privacy right, as is our duty. In-
deed, other jurisdictions have determined
that victim rights of privacy do not create an
absolute right, but rather a flexible right
allowing courts to weigh the circumstances of
each case. See e.g. State v. Gonzales, 121
N.M. 421, 912 P.2d 297, 300 (N.M. Ct. App.
1996) (rejecting argument that victims’ rights
amendment created an “absolute” privilege
against inspection of victim’s medical records
by the trial court or subsequent disclosure to
other parties); State of Maryland v. WBAL-
TV, 187 Md.App. 135, 975 A.2d 909, 922-23
(2009) (victims’ right amendment “does not
... provide victims with an absolute right to
veto a request to access and copy court rec-
ords”).

162 Similarly, the problem is notable in
the Court’s application of a prosecutor’s
duties in issue 1(b). The Court acknowledges
that the text of CI-116(1)(j) gives a victim
only a right to “confer with the prosecuting
attorney,” a limited right that is already com-
mon practice. Opinion, 135. Lacking a factual
record, the Court must assume how the pro-
vision will be applied, and concludes that a
victim’s right to confer with a prosecutor will
“change[ ] the way a prosecutor must handle
a criminal case.” Opinion, 136. The court
first reasons that a prosecutor “must obey
the Montana Rules of Professional Conduct”
which prohibit “prosecuting a charge that the
prosecutor knows is not supported by proba-
ble cause.” Opinion, 134. Then, the Court
assumes that prosecutors will interpret a vie-
tim’s right to “confer with the prosecuting
attorney” as tantamount to giving the victim
the power to force prosecutions, in turn fore-
ing the prosecutor to pursue a case that is
“not supported by probable cause[,]” and will
thus affect our ability to make rules govern-
ing attorney conduct. Opinion, 134-36. These
assumptions stray from the limited right for
a victim to meet with a prosecutor, which
may be possible to harmonize with existing
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constitutional provisions. At this point, we do
not know how the new constitutional inter-
ests will be raised and what remedy will be
claimed. The Court is basing its constitution-
al ruling upon its deduction about how the
provisions will be interpreted and applied.

163 As we stated earlier in this case, “we
use the same rules of construction to inter-
pret constitutional initiatives that we use to
interpret statutes.” Mont. Cnty. Attys. Assn
v. State, 387 Mont. 534, 391 P.3d 734, 2017
WL 1250757, *2 (citation omitted). “Where
there are several statutory provisions or par-
ticulars, the Court construes them, if possi-
ble, to give effect to all. Section 1-2-101,
MCA.” Olson v. Daughenbaugh, 2001 MT
284, 116, 307 Mont. 371, 38 P.3d 154. Like-
wise, we are to interpret provisions “in a
manner that gives effect to the legislature’s
intent if possible.” Weidow v. Uninsured
Employers’ Fund, 2010 MT 292, 122, 359
Mont. 77, 246 P.3d 704. However, we cannot
now know if our interpretational duty to
harmonize these constitutional provisions is
possible to fulfill. Without a specific claim
and a factual record, it is impossible to prop-
erly determine whether a constitutional con-
flict exists that cannot be reconciled.

164 This is likewise true of the other
constitutional conflicts that the Court per-
ceives in CI-116. Without a factual record,
the Court cannot determine whether it is
possible to balance competing constitutional
interests, a duty we are often compelled to
perform. See Galt v. State, 225 Mont. 142,
148, 731 P.2d 912, 916 (1987) (balancing the
constitutional interests of private landowners
under Article IX, Section 7 and Article II,
Section 3 with the public’s property interest
in water under Article IX, Section 3); Kra-
kauer v. State, 2016 MT 230, 136, 384 Mont.
527, 381 P.3d 524 (competing constitutional
interests should be addressed in a case-by-
case basis and according to the facts of each
case). How particular constitutional rights
will be weighed and balanced with other such
rights is a matter that can only be decided in
the factual context of an actual, concrete
legal dispute.

165 Because “additional facts [would] aid
the court in its inquiry,” Reichert, 156, and
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decisively so, I would conclude that the peti-
tion fails to present a ripe issue, that we are
not faced with purely legal questions of con-
stitutional interpretation, and that the factual
record is inadequate for effective review.
While the Court offers that “normal litigation
and appeal processes are inadequate because
implementation of CI-116 is imminent,” Opin-
ion, 12, this provides no basis under our
precedent to exercise original jurisdiction. All
enacted laws become imminently enforceable.

166 While I could stop at this point, my
deep concerns about the Court’s new test for
application of the separate-vote requirement
of Article XIV, Section 11, lead me to discuss
the merits of the Court’s constitutional analy-
sis. In Marshall v. State, 1999 MT 33, 293
Mont. 274, 975 P.2d 325, this Court invalidat-
ed CI-75 for violating the separate vote re-
quirement of Article XIV, Section 11. We
first found that “CI-75 specifically amends
three parts of Montana’s Constitution.” Mar-
shall, 124. The Court determined that the
text of CI-75 expressly amended Article
VIII, Article IT, Section 18, and Article VI,
Section 10, of the Constitution. Marshall,
124. Then, the Court concluded “[blecause
CI-75 expressly amends three parts of Mon-
tana’s Constitution but does not allow a sepa-
rate vote for each amendment, we hold that
CI-75 violates Article XIV, Section 11, of
Montana’s Constitution.” Marshall, T 24.

167 The Court in Marshall was guided by
the Oregon Supreme Court’s decision in Ar-
matta v. Kitzhaber, 327 Or. 250, 959 P.2d 49
(1998). Although acknowledging that the
Montana Constitution differs from the Ore-
gon Constitution, Opinion, 122, the Court
today more fully incorporates principles from
Armatta, which, in my opinion, do not corre-
spond to the Montana Constitution. The
Court also adds additional requirements of
its own to formulate a new test. The Court
holds:

[TThe proper inquiry is whether, if

adopted, the proposal would make two or

more changes to the constitution that are
substantive and not closely related. More-
over, if a proposed constitutional amend-
ment adds new language to the constitu-
tion, that proposition is at least one change
in and of itself. Then ‘if a measure has the

effect of modifying an existing constitution-
al provision, it proposes at least one addi-
tional change to the constitution, whether
that effect is explicit or implicit.’

Opinion, 128, (citations omitted).

168 Then, the Court adopts further hold-
ings from the Armatta line of authority to
instruct its “closely related” component:

First, we examine the relationship among

the constitutional provisions that the meas-

ure affects, both explicitly and implicitly. If
the affected provisions of the existing con-
stitution themselves are not related, then it
is likely that changes to those provisions
will offend the separate-vote requirement

Next, we must consider the constitutional

changes themselves. That is, assuming that

the constitutional provisions affected by
the measure are closely related, we must
determine whether the changes made to
those related constitutional provisions are
closely related. If they are closely related,
the measure under consideration survives
scrutiny under [the separate-vote require-
ment]. If they are not, it does not.

Opinion, 129.

169 Thus, under the Court’s new test, if a
constitutional initiative adds new language to
the constitution, “that proposition is at least
one change in and of itself.” Opinion, 128.
Then, if the initiative “has the effect of modi-
fying” an existing constitutional provision in
a way that is deemed “unrelated” to the new
text, whether such modification is express or
implied, then such an “effect” must also be
counted as “one additional change to the
constitution,” requiring a separate vote.
Opinion, 128. Applying the new test here,
the Court concludes that CI-116 is invalid in
seven different ways, reasoning that the ini-
tiative “affects” seven different existing pro-
visions of the Montana Constitution, each of
which required a separate vote, in addition to
the vote taken on the text of CI-116 itself, for
a total of eight votes. Opinion, 11 31-49.

170 This new formula, whereby a textual
“proposition” is counted as “one change in
and of itself,” while the measure’s “effect”
upon an existing constitutional provision is
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counted as a second change, Opinion, 128, is
inconsistent with the language of Article
XIV, Section 11, which is premised upon the
concept of “amendments,” not “propositions”
and “effects.” The distinction is illustrated by
the Court’s analysis of the right to privacy.

171 CI-116 provides that crime victims
have the right “to privacy, including the right
to refuse an interview, deposition or other
discovery request and to set reasonable con-
ditions on the conduct of any interaction to
which the victim consents.” CI-116(1)(f). Ap-
plying its new test to this clause, the Court
first reasons that CI-116 “provid[es] a new
constitutional right to crime victims”
which is a “change in itself[.]” Opinion, 148.
Then the Court reasons that this new clause
also “substantively change[s]” Article 11, Sec-
tion 9, the public’s right to know, and Section
10, an individual’s right to privacy, which
requires a separate vote because of how it
“affect[s]” the two constitutional provisions,
thus concluding that the clause must receive
a separate vote for its adoption. Opinion,
148. However, what has been lost in the
application of the test’s components is that
the two concepts identified by the Court are
two sides of the same amendment coin: one
side is the new text, while the other side is
the effect of the new text. Article XIV, Sec-
tion 11, does not require separate votes for
text and effect, but for wholly separate
amendments, and we should analyze the is-
sue in that way—as we did in Marshall.

172 To be clear, I agree with the Court
that a constitutional initiative could have the
effect of amending one or more articles of
the Constitution even though the initiative’s
text does not expressly identify or add new
language to the amended articles. Thus, I
concur with the Court’s assessment that in
Marshall, n.2, we left open the possibility
that such an initiative could run afoul of
Article XIV, Section 11. Opinion, T24.! My
disagreement lies in the test adopted by the
Court for identifying these separate amend-
ments. As recognized by other courts, the
Court’s test is problematic because it will
lead to the invalidation of challenged consti-

1. I also concur with the Court’s statement that
the single-subject requirement does not apply to
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tutional initiatives that do not actually effec-
tuate multiple amendments, severely under-
mining citizen rights.

173 The Armatta approach—that is, adop-
tion of “an exacting functional relationship
test” for application of a constitutional sepa-
rate-vote requirement, as the Court does
here by way of its “closely-related” require-
ment, Opinion, 1928-29—has been recog-
nized as the “minority rule” among the
states, and was once thought dormant. Cali-
fornians for an Open Primary v. McPher-
som, 38 Cal.4th 735, 43 Cal.Rptr.3d 315, 134
P.3d 299, 322 (2006) (explaining that the Ar-
matta approach was “an essentially dormant
minority position until the Supreme Court of
Oregon—without citing any of them or ac-
knowledging the majority rule cases dis-
cussed above—revived this strict interpreta-
tion of the separate-vote provision in 1998.”).
While courts must faithfully interpret their
own unique constitutions, the majority and
minority positions on this issue have been
acknowledged in case law and scholarship,
wherein it is recognized that “it is clear” the
full Armatta approach “is indeed a demand-
ing one” that leads to the predictable conclu-
sion that “most proposed constitutional
amendments will fail” under its application.
McPherson, 43 Cal.Rptr.3d 315, 134 P.3d at
322-23 (“Indeed, in the few other jurisdic-
tions that recently have embraced (explicitly
or implicitly) Armatta’s interpretation of the
separate-vote provision under their own con-
stitutions, the results have, with one excep-
tion, been consistent with the recent Oregon
experience” of striking down challenged ini-
tiatives.). Commentary has noted the difficul-
ty in drafting an initiative that can survive
application of the Armatta test. See Phillip
Bentley, Armatta v. Kitzhaber: A New Test
Safeguarding the Oregon Constitution from
Amendment by Initiative, 78 Or. L. Rev.
1139, 1154-56 (1999).

174 This precipitous invalidation of initia-
tives likely will occur under the Court’s anal-
ysis here. I note again the Court’s analysis of
CI-116’s right to privacy provision. If CI-116,
m its entirety, would have provided only that

constitutional amendments. Opinion, 1 20.
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victims have a right “to privacy, including the
right to refuse an interview, deposition, or
other discovery request and to set reasonable
conditions on the conduct of any interaction
to which the victim consents,” see CI-
116(1)(f), and said nothing else, it would
nonetheless still violate the separate-vote re-
quirement under the Court’s test, and be
invalid. This is because it adds a new section
to the Constitution—requiring one vote—and
also constitutes an “unrelated” implied
change to the existing privacy provision—
requiring a second vote. See Opinion, 17 31-
49. Few initiatives will survive the microsco-
bic judicial review created herein.?

175 Instead, we should use the test that is
consistent with the language of Article XIV,
Section 11, our constitutional history,® and
our case law. In Marshall, while taking
“guidance” from Armatta, we did not adopt
that holding wholesale. Rather, we employed
an analysis founded upon our own Constitu-
tion, which is premised on whole “amend-
ments.” We made a straight-forward deter-
mination that the text of CI-75 amended the
Constitution in three ways—without regard
to the numerous concepts employed here by
the Court. Marshall, 124. The same ap-

2. Similarly, if CI-116, in its entirety, would have
provided only that “crime victims have the right
to due process and be treated with fairness and
respect for the victim’s dignity,” see CI-116(1)(a),
and said nothing else, it would nonetheless still
violate the separate-vote requirement under the
Court’s test, and be invalid. This is because it
adds a new section to the Constitution—requir-
ing one vote, and also constitutes an unrelated
implicit change to the existing due process provi-
sion—requiring a second vote. See Opinion, 1 33.

3. The Court states that the 1972 Constitution
changed the separate-vote requirement because
the new constitution allowed amendment by ini-
tiative. Opinion, 119 (concluding “‘the 1972 Con-
stitution’s amendment by initiative interjected a
new element into the separate-vote requirement.
...”"). However, nothing in the text or history of
the separate-vote requirement would support this
contention. Rather, the 1972 drafters unanimous-
ly adopted the same separate amendment rule
from the prior constitution, Mont. Const. Conv.
Proc. Vol. I, 354 (1972) (hereafter Committee
Report), and made only stylistic changes to the
rule. See Mont. Const. Conv. Proc. Vol. IV, 1195
(1972). The Style and Drafting Committee simpli-
fied the language to its present form: “If more
than one amendment is submitted in the same
election, each shall be so prepared and distin-

proach can be used for initiatives that amend
the Constitution without the use of explicit
language—as the Court suggested in foot-
note #2. The question is, does the initiative
substantively constitute more than one
amendment? Such an approach would not
invalidate an initiative merely because it con-
tained text that changed or revised more
than one article of the Constitution, as long
as those revisions were part of one complete,
substantive  amendment. Further, this
straight-forward, constitutionally-based ap-
proach would avoid the flawed formulaic ap-
proach of assessing the text and the effect
separately.

176 Most importantly, so holding would
affirm the promise of Article II, Section 2, of
the Montana Constitution, whether the
courts think it good policy or not:

The people have the exclusive right of gov-
erning themselves as a free, sovereign, and
independent state. They may alter or abol-
ish the comstitution and form of govern-
ment whenever they deem it mecessary.

177 I dissent.

Justice Beth Baker joins in the dissenting
Opinion of Justice Rice.

guished that it can be voted upon separately.”
The language from the 1889 separate-amend-
ment rule read: “Should more amendments than
one be submitted at the same election, they shall
be so prepared and distinguished by numbers or
otherwise that each can be voted upon separate-
ly.” Mont. Const. art XIX, § 9 (1889).

The 1969 Legislature appointed a Constitution-
al Revision Committee, which contemplated how
a new constitution might be amended by initia-
tive. The basic purpose of the Committee was to
make “‘a fundamental yet flexible document” for
constitutional amendments. Committee Report,
at 354. The Committee recognized the impor-
tance of constitutional initiatives, recognizing a
“further guarantee that the people will retain a
firm hold on the power of constituting govern-
ment.” Committee Report, at 358. The Commit-
tee stated that constitutional amendments were
“an inherent right in a body politic whose Con-
stitution is to be the embodiment of the will of
the people.” Committee Report, at 363. The pur-
pose of allowing popular initiatives was to avoid
“cumbersome procedural detail,” which had
been a “‘burden to often-popular Constitutional
change,” and to preclude the Supreme Court
from voiding proposed amendments because of a
“slight procedural irregularity.” Mont. Const.
Conv. Proc. Vol. I, 362 (1972).
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Appendix A

Constitutional Initiative 116

(1) To preserve and protect a crime victim’s
right to justice, to ensure a crime victim has

a m
justi

eaningful role in criminal and juvenile
ce systems, and to ensure that a crime

victim’s rights and interests are respected

and

protected by law in a manner no less

vigorous than the protections afforded to a

crim:
crim
ning

inal defendant and a delinquent youth, a
e victim has the following rights, begin-
at the time of victimization:

(a) to due process and to be treated with
fairness and respect for the victim’s dig-
nity;

(b) to be free from intimidation, harass-
ment, and abuse;

(c) to be reasonably protected from the
accused and any person acting on the
accused’s behalf;

(d) to have the victim’s safety and wel-
fare considered when setting bail and
making release decisions;

(e) to prevent the disclosure of informa-
tion that could be used to locate or ha-
rass the victim or that contains confiden-
tial or privileged information about the
victim;

(f) to privacy, including the right to re-
fuse an interview, deposition, or other
discovery request and to set reasonable
conditions on the conduct of any interac-
tion to which the victim consents;

(g) to receive reasonable, accurate, and
timely notice of and to be present at all
proceedings involving the criminal con-
duct, plea, sentencing, adjudication, dis-
position, release, or escape of the defen-
dant or youth accused of delinquency
and any proceeding implicating the
rights of the victim;

(h) to be promptly notified of any release
or escape of the accused;

(i) to be heard in any proceeding involv-
ing the release, plea, sentencing, disposi-
tion, adjudication, or parole of the defen-
dant or youth accused of delinquency
and any proceeding implicating the
rights of the victim;
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(j) to confer with the prosecuting attor-
ney;

(k) to provide information regarding the
impact the offender’s conduct had on the
victim for inclusion in the presentence or
predisposition investigation report and
to have the information considered in
any sentencing or disposition recommen-
dations submitted to the court;

(l) to receive a copy of any presentence
report and any other report or record
relevant to the exercise of a right of the
victim, except for those portions made
confidential by law;

(m) to the prompt return of the victim’s
property when no longer needed as evi-
dence in the case; (n) to full and timely
restitution. All money and property col-
lected from a person who has been or-
dered to make restitution must be ap-
plied first to the restitution owed to the
victim before paying any amounts owed
to the government.

(0) to proceedings free from unreason-
able delay and to a prompt and final
conclusion of the case and any related
postjudgment proceedings;

(p) to be informed of the conviction,
sentence, adjudication, place and time of
incarceration, or other disposition of the
offender, including any scheduled re-
lease date, actual release date, or es-
cape;

(q) to be informed of clemency and ex-
pungement procedures; to provide infor-
mation to the Governor, the court, any
clemency board, or any other authority
and to have that information considered
before a decision is made; and to be
notified of any decision before the re-
lease of the offender; and

(r) to be informed of the above rights
and to be informed that the victim may
seek the advice and assistance of an
attorney with respect to the above
rights. This information must be made
available to the general public and pro-
vided to all crime victims on what is
referred to as a Marsy’s card.

(2) A victim, the victim’s attorney, the vic-
tim’s legal representative, or the prosecuting
attorney at the request of the victim may
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assert and seek enforcement of the rights
enumerated in this section and any other
right afforded to the victim by law in any
trial or appellate court or any other authority
with jurisdiction over the case as a matter of
right. The court or other authority shall act
promptly on the request, affording a remedy
by due course of law for the violation of any
right. The reasons for any decision regarding
disposition of a victim’s right must be clearly
stated on the record.

(3) This section may not be construed to
deny or disparage other rights possessed by
victims. This section applies to criminal and
youth court proceedings, is self-executing,
and requires no further action by the Legis-
lature.

(4) As used in this section, the following
definitions apply:
(a) “Crime” means an act defined as a
felony, misdemeanor, or delinquency un-
der state law.

(b) “Victim” means a person who suffers
direct or threated physical, psychologi-
cal, or financial harm as a result of the
commission or attempted commission of
a crime.
(i) The term includes:
(A) a spouse, parent, grandparent,
child, sibling, grandchild, or guardian
of the vietim;
(B) a person with a relationship to the
victim that is substantially similar to a
relationship described in subsection
4)(b)()(A); and
(C) a representative of a victim who is
a minor or who is deceased, incompe-
tent or incapacitated.
(ii) The term does not include the
accused or a person who the court
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believes would not act in the best in-
terests of a minor or of a victim who is
deceased, incompetent or incapacitat-
ed.

Mont. Const. art II, § 36 (2017), https:/
perma.cc/VQ76-WRAJ.
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