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secured claims as a eredit is completely an-
swered by the twelfth article of the decree,
which provides for such allowances as were
made and without any such deduction.

[8] Error, however, entered info the compu-

tation of interest. It is not covered by the
assignments, and so would not have required
reversal if the decree could otherwise have
been sustained. This consists in eompound-
ing interest on certain items which need not
now be pointed out, for it was obviously done
inadvertently and will be corvected in the
new decree,

9] Finally the claim is ieade that holders of
Hndson Navigation 6's cannot participate in
the distribution of the free assets fund, and
that reorganization managers for the bond-
holders who bought up a large amount of un-
secured eclaims likewise cannot share in it.
This is based on some unesplained theory
that is against public poliey. .Of course the
purchase of unsecured ¢laims by those whose
major interest was in behalf of the bond-
holders did put the ownership of such claims
into the hands of those who would he likely
to favor a course of action that would most
benefit the bondholders, but how it could be
thought that the right of a bena fide owner
of a valid unsecured claim to share in the
free assets fund is dependent upon the char-
acter of other claims he may hold eannot be
perceived. The right of holders of the Hud-
son Navigation 6’s to share in it was settled
by the decree of December 1, 1925, since that

contingeney was provided for and has arisen’

in view of the fact that the proceeds of their
security known as parcel A was not suffieient
to pay them in full in secordance with that
decree under our decision in Nolte v. Hudson
Navigation Co., supra.

Order and decree reversed, and cause re-
manded for proceedings in conformity with
this opinion.
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Constitutional law €10,

Adoption of Highteenth Amendment to
Federal Constitution by ratification thereof
by Legislatures of three-fourths of states
keld valid (Const, art. 5, and Armend. 10},

The Eighteenth Amendment was ratified
in valid manner by the state Legislatures

without calling conventions in the several
states, since alternative method of ratifi-
cation by state Legisiatures or conven-
tions is provided by Const. art. 3, since the
manner of submission of proposed amen'd-
ments to the states is not altered by
Const, Amend. 10, providing that pow-
ers not delegated to the United States
are reserved to the states respectively, or
to the people, and since mo authority is
taken away from people by fact that state
Legislatures, instead of conventions, ratify
proposed constitutiopal amendment.

Appeal from the Distriet Court of the
United States for the Distriet of Vermont.
Louis 1. Thibault was eonvicted of violat-
ing the National Prohibition Act, as amended
by the Jones Law, and he appeals.
Affirmed.

Evarts & Perkins, of Windsor, Vi. (Sel-
den Bacon and Daniel ¥. Cohalan, both of
New York City, and Jercmiab M. Evarts, of
Windsor, Vt., of counsel), for appellant.

Harry B. Amey, U, 8. Atty., of Burling-
ton, Vt.

Before MANTON, AUGUSTUS N.
HAND, and CHASE, Circuit Judges.

MANTON, Circuit Judge.

The appellant was convieted by a jury of
a violation of the National Prohibition Aet,
as amended by the Jones Law (section 12,
title 27, U. 8, Code [27 USCA § 12}). On
this appeal, he secks only to review the va-
lidity' of the adeption of the Eighteenth
Amendment o the Constitution, which pro-
vides:

“Section 1. After one year from the rat-
ification of this article the manufacture, sale,
or transportation of intoxieating liquors
within, the importation thereof inte, or the
exportation thereof from the United Stiates
and all territory subject to the jurisdietion
thereof for beverage purposes is hereby pro-
hibited.

“Section 2. The Congress and the sever-
al States shall have eoncurrent power to en-
foree this article by appropriate legislation.

“Section 3. This artiele shall be incper-
ative unless it shall have beer ratified as an
amendment to the Constitution by the legis-
latures of the several States, as provided in
the Constitution, within seven years from
the date of the submissiox hereof to the
States by the Congress.”

Article 5 of the Constitution provides the
method of proposing and ratifying amend-
ments to the Constitution. It reads:
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“The Congress, whenever two thirds of
both Houses shall deem it neceessary, shall
propose Amendments toe this Constitution,
or, on the Application of the Legislatures of
two thirds of the several States, shall call &
Convention for proposing Amendments,
which, in either Case, shall be valid to all In-
tents and Purposes, as Part of this Consti-
tution, when ratified by the Legislatures of
three fourths of the several States, or by
Conventions in three fourths thercof, as the
one or the other Mode of Ratifiecation may be
proposed by the Congress; Provided that no
Amendment which may be made prior to the
Year One thousand eight hundred and eight
shall in any Manner affect the first and
fourth Clauses in the Ninth Section of the
first Article; and that no State, without its
Consent, shall be deprived of its equal Suf-
frage in the Senate.”

The Tenth Amendment of the Constifu~
tion provides:

“The powers not delegated to the United
States by the Constitution, nor prohibited by
it to the States, are reserved to the States re-
spectively, or to the people.”

It is argued that, after ratification of the
Tenth Amendment, no amendment giving the
national government additional power over
the people or their rights can be adopted
save by the people in convention. The Bight-
eenth Amendment was ratified by the Legis-
latures of three-fourths of the several states.

The fifth article of the Constitution con-

. templated, by its phrase, two modes of rati-
fication: (1) By the Legislatures of three-

fourths of the several states, and (2} by con-

ventions in three-fourths thereof, as the one

or the other mode of ratification may be pro-

posed by the Congress. But it is argued that

Congress never selected the one appropriate

to the nature of the amendment promulgated

by it. And it is said that, when the framers

of the Constifution focused their work on fu-.

ture amendments of the document, they were
confronted by its dual function as a chart to
guide the new supergovernment,

Some of the personal rights obtained
from the British crown, as well as the gov-
ernmental powers possessed by the colonies,
or states, as suecessors of the crown, had to
be surrendered by them and bestowed upon
the federal government to enable it to fune
tion nationally and internationally, As early
as McCulloch ‘v, Maryland, 4 Wheat, 316,
403, 4 L. Ed. 579, the Supreme Court point-
ed -out that the Constitution of the United
States was ordained by the people, and,
when duly ratifled, it bscame the Constitu-

47 FEDERAL REPORTER, 24 SERIES

tion of the people of the United States, and
that the states surrendered to the genecral
government powers speeifically conferred up-
on the nafion; that the Constitution and laws
of the United States were supreme. The Su-
preme Court said, in Hawke v. Smith, 253 U.
8. 221, 226, 40 S. Ct. 495, 497, 64 L. Ed.
871, 10 A. L. R. 1504:

“The framers of the Constitution realized
that it might in the progress of time and the
development of new conditions require
changes, and they intended to provide an or-
derly manner in which these could be accom-
plished; to that end they adopted the fifth
artiele. '

“This article makes provision for the pro-
posal of amendments either by two-thirds of
hoth houses of Congress, or on application
of the Legislatures of two-thirds of the
states; thus securing deliberation and econ-
sideration before any change can be pro-
posed. The proposed change ean only be-
come effective by the ratifieation of the Leg-
islatures of three-fourths of the states, or by
conventions in a like number of states. The
method of ratification is left to the choice of
Congress. Both methods of ratification, by
Legislatures or conventions, eall for action
by deliberative assemblages representative of
the people, which it was assumed would voice
the will of the people.

“The fifth article is a grant of authority
by the people to Congress, The determina-
tion of the method of ratification is the exer-
cise of a national power specifically granted
by the Constitution; that power is conferred
upon Congress, and is limited to two meth-
ods, by action of the Legislatures of three-
fourths of the states, or conventions in a like
number of states. Dodge v. Woolsey, 18
How. 331, 348, 15 L. Ed. 401. The {ramers
of the Constitntion might have adopted a dif- -
ferent method. Ratification might have been
left to a vote of the people, or to some au-
thority of government other than that select-
ed. The language of the article is plain, and
admits of no doubt in its interpretation. It
is not the function of courts or legislative
bedies, national or state, to alter the method
which the Constitution has fized.

“All of the amendments to the Constitu-
tion have been submitted with a requirement
for legislative ratification; by this method
all of them have been adopted.”

In the National Prohibition Cases, 253 U.
8. 350, 386, 40 S. Ct. 486, 588, 64 L. Ed. 946,
the Supreme Court squarely held that the
Eighteenth Amendment, prohibiting the
manufacture, sale, transportation, importa-
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tion, and exportation of intoxieaing liquors
for beverage purposes, was within the power
to amend as reserved by the fifth article of
the Constitution; that the amendinent had
been lawfully proposed, and ratified and had
become a part of the Constitution, and must
be respeeted and given effeet the same as oth-
er provisions of that instrument. And in
Leser v, Garnett, 258 U. 8, 130, 137, 42 8.
Ci. 217, 66 L. Ed. 505, where the contention
was raised thai in several of the states rati-
fications by Legislatures were illegal, the
court said:

“Bnt the funetion of a state Legislature
in ratifying a proposed amendment to the
federal Constitution, like the function of
Congress in proposing the amendment, is a
federal function derived from the federal
Constitution; and it transcends any limita-
tions sought to be imposed by the people of
a state.”

But it was not within the amending pow-
er to deprive any state, withont its own con-
sent, of any rights of self.government which
it did not cede to the United States by the
Constitution or whi¢h the Constitution did
not prohibit it from exerveising after the
Tenth Amendment. The power of amending
the Constitution was intended to apply to
amendments which would modify the mode
of carrying into effect the original provisions
and powers of the Constitution. There was
a reservation to the several states of all the
powers of government which they had not
granied to the national government by the
Constitution or whieh the Constitution had
not prohibited them from exercising. Every
state remained a self-governing politieal
community in respect of its own inhabitants,
in every relation where those inhabitants are
not by the Constitution placed under the an-
thority of the national government. What is
retained by the states as “rights, privileges
and powers” conslitntes the state sovereign-
ty, and the people of every state of the sev-
eral states of the Union have under their eon-
trol entirely every relation of their inhabit-
ants, that is not under the control of the
United States by reason of some provision of
the Federal Constitution. 'With these domes-
tic relations, the state’s inhabitants can deal
ag they see fit. If it is proposed to delegate
further powers to the national government,
article 5 intends the delegation, if amend-
ment be made, of some federal funection,
But the Tenth Amendment does not alter the
fifth article, The fifth article directs the
manner in which proposed amendments shall
be submitted to the states. The representa-

tives of the people determine whether the
amendment shall be adopted and this is en-
tirely consonsnt with popular government.
No nuthority is taken away fromn the people,
for the people eleet their representatives in
the state Legtslatures as well as the members
of their constitutional eonventions. The na-
tional government is not concerncd in the
control or the method whereby the elections
of members of the Legislatures or members

-of the constitutional convention may be con-

dueted.

There has bheen a long aequiescence and
approval of the method of proposing and
ratifying amendments as followed in the case
of the Eighteenth Amendment. The Consti-
tution was adopted in 1789, The first ten
Amendments were adopted in 1791; the
Eleventh Amendment on Janunary 8, 1798;
the Twelfth Amendwment on September 25,
1804; the Thirteerth Amendment on Decem-
ber 18, 1865; the Fourteenth on July 28,
1868; the Fifteenth on March 30, 1870; the
Sixteenth on February 25, 1913; the Seven-
teenth on May 31, 1913; and the Nineteenth
on August 26, 1920. All, even the first ten,
were proposed and ratified in like manner to
the Eighteenth. Pursuant fo article 5, the al-
ternative power rested in the people, to be
exereised by a cholce of members of the Leg-
islatures of the several states or the constitu-
tional conventions and by the choice of rep-
resentatives in Congress.

In XNational Prohibition Cases, supra,
Hororable Elihu Roof raised in his brief be-
fore the Supreme Court the question wheth-
er an unrestricted power of amendment was
vested “in Congress and three-fourths of the
State legislatures” by article 5 of the Con-
stitution. His statement (reported at pages
364 and 3065) in 253 U. 8. (40 8. Ct. 486,
588) was: “The people could by appropriate
procesdings amend the Constitution so as to
impair sueh vital rights as freedom of re-
Ligion, but it is inconceivable that any such
unlimited power has been delegated to the
amending agents, who may represent but a
minority of the people.” He fuorther said
{page 365 of 253 U. §., 40 8. Ct. 486, 588) :
“If, as contended by the defendants, the
power of amendment vested in Congress and
three-fourths of the state legislatures be ab-
solute and unrestricted, then there would be
no limitation whatever upon their legislative
authority. * * * We are not at liberty
1o assume that in and by Article 5 it was con-
templated that they were vesting legislative
power without Hmitation in the Congress and
the legislatures of three-quarters of the
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States.” " This argument must have been held
insuffieient to invalidate the Eighteenth
Amendment before the Supreme Court could
conclude as it did in the National Prohibition
Cases, al page 386 of 253 U, S. (40 8. Ct.
486, 488, 588), that the “amendment, by law-
ful proposal and ratification, has become a
part of the Constitntion.”

After the foregoing decision, it is impos-
sible to maintain that, because of any undele-
gated power to conirol amendments remain-
ing in the people, the method of adopting
the Eighteenth Amendment was not within
the powers delegated under article 5 of the
Constitution. The Tenth Amendment could
have no application to article 5, because the
former only reserved “powers not delegated
to the United States” and the power to
choose the “method of ratifieation [had been]
left to the choiee of Congress” THawke v.
Smith, 253 U. S. at page 226, 40 8. Ct. 4065,
497, 64 L. Ed. 871, 10 A. L. R. 1504.

Appellant says that the words “lo the
people” in the Tenth Amendment which pro-
vide that “the powers not delegated to the
United States by the Constitution, nor pro-
hibited by it to the States, are reserved to the
States respectively, or to the people,” refer
to the power to amend the Constitution, and
that the people had never delegated that pow-
er to the United States. But they had dele-
gated to Congress the power to propose and
to choose the mode of adoption of amend-
ments, The Tenth Amendment contained a
reservation “to the people” as well as “to the
States” of powers not delegated because “the
people” themselves were thought to have re-
tained special powers, in view of the fact
that the governments of the stafes existed
under written constitutions which limited
from the beginning the exercise by the states
of complete sovereignty. Powers which the
states might not exerecise as against their own
¢itizens were properly ecalled in the Tenth
Amendment powers of the “people” as dis-
tinguished from those of the states, and such
powers of the ‘“‘people” were reserved to
them when nof “delegated to the United
States,” The Tenth Amendment embodied a
rule of construction affeeting the Constitu-
tion as it stood and all the preceding amend-
ments, but it had no bearing on the power to
choose the methed of adoption of amend-
ments already delegated to Corngress by ar-
ticle 5. There is nothing anywhere to indi-
eate that the “powers * * * reserved
* * * {5 the people” could not thereafter
be delegated to the United States through
amendnients to the Constitution adopted in
vither way provided in arficle 5. Indeed, ap-
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pellant’s argument econcedes that amend-
ments through constitutional conventions
would be suificient and stops short of the con-
tention that fundamental rights cannot be
abridged by any form of amendment. The
words “reserved * * * to the people”
eannot be regarded ag a limitation upon the
choice of modes of amendment afforded by
article 5.

If it ig the will of the people to change
by amendment the Constitution, the method
provided in article 5 was effective even after
the passage of the Tenth Amendment. The
Supreme Court cases referred to are authori-
tative and binding upon ws. It follows that
the defense interposed of unlawful ratifica-
tion of the Righteenth Amendment is with-
out merit.

The judgment of convietion is affirmed.

HENRY DU BOIS SONS CO. v. PENNSYL-
VANIA R. CO.

THE MERCER.
WALLING ot al. v. PENNSYLVANIA R. CO.

(two cases).
THE P, R. R. No. 32 et al,

THE MARGARET G.
Nos., 125, 145, 146.
Circait Court of Appesls, Second Circunit.
Jan. &, 1931,
I. Towage &=11(10},

Tug taking barge out of tow to moor be-
canse of leaking condition was bound to ex-
ercise skill and eare of prudent navigator.

2, Towage €>11(10).

Tug’s abandonment of barge at pier
before all reasonable efforts to keep her afloat
were exhausted was breach of duty.

‘8. Towape &=15(2).

Tug, after proof of sinking of barge
taken out of tow in leaking condition, had
burden of proving that it was not caused by
her negligence.

4. Towags €=12{[).

Tug was liable for loss from sinking of
barge attributable solely to its failure to ex-
ercise due care, regardless of boat’s unsea-
worthiness,

Appeal from the Distriet Court of the
United States for the Southern Disiriet of
New York,
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