






















































































§19.24 Part IV. The Deed in the Larger Legal System

Mineral law provides many illustrative cases, often involv-
ing conflicts between landowners and the owners of mineral
interests. The usual scenario is that a consensual agreement —
such as a mineral deed or oil and gas lease — governs the broad
outlines of the parties’ relationship, but the parties have never
agreed on important details. The judicial resolution is either to
immunize the threatened party completely (when loss would
be nonquantifiable, which is seldom the case in mineral dis-
putes) or to simulate a bargain to fill the gap in the parties’ real
agreement. Thus:

5. The courts regulate the relationship between the owners
of minerals and the holder of the executive right to ensure that
the holder of the executive right makes only decisions that are
Pareto-superior.’

6. The courts regulate the relationship between mineral
lessor and lessee, to the extent not governed by actual agree-
ment,'? by the imposition of implied covenants.!! These im-
plied covenants define the duties of the lessee to explore and
drill, but only in such a way that neither party suffers noncon-
sensual loss.!?

7. The courts simulate bargains to deal with the uncer-
tainty caused by “other minerals” clauses of deeds and leases.
For many years the courts did this with specific relief, but more
recently they have turned to monetary compensation devices
to ensure Pareto-superiority. Thus, the Texas Supreme Court,

Div. 1971) (disallowing burden of assessment where it would impose a dis-
proportionate burden on some owners in violation of contract expectancies).

°Thus, the right to lease the mineral interest of another cannot be exer-
cised “so as to obtain benefits for O that would not also be shared by A.” R.
Hemingway, The Law of Oil and Gas 48 (1983). See also Manges v. Guerra,
673 5.W.2d 180 (Tex. 1984).

1%Eastern Oil Co. v. Beatty, 71 Okla. 275, 177 P. 104 (1918) (no implied
development covenant where parties have agreed on delay rentals as substi-
tute).

' Cf. the application of implied covenants in other incomplete contracts.
Wood v. Lucy, Lady Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 (1917) (Cardozo,
J.) (implied promise to use best efforts).

"?E.g., Superior Oil Co. v. Devon Corp., 604 F.2d 1023 (8th Cir. 1979)

(drilling required to fulfill expectations of lessor, but only if there is a reason-

able expectation of profit for lessee).
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§19.25 Part IV. The Deed in the Larger Legal System

§19.25. CONCLUSION: ROLES OF EFFICIENCY AND
POLICY IN PRIVATE LAW

The previous section examined the courts’ treatment of
disputes involving persons in pre-existing legal relationships.
The conclusion was that in such disputes, as in other private
law cases, the courts are true to the principles of consent, pre-
vention, and compensation. The implication was that the courts
judge cases on a standard of Pareto-superiority — refusing to
impose nonconsensual loss, even to further societal goals of
efficiency and public policy.

This should be a controversial conclusion, for it has long
been the fashion to explain private law cases from a public pol-
icy standpoint. However, several additional facts suggest that
in such cases “social welfare” takes a back seat to individual
justice, and, indeed, may not be on the same bus.

First, it is difficult to find private law cases in which indi-
vidual interests are, without prior consent, sacrificed for the
benefit of a group or for the benefit of society at large." If public
policy considerations did heavily shape private law, then we
should encounter many such cases.

Second, although law-and-economics scholars have ob-
served that most legal rules are socially efficient, efficiency is
not the reason for such rules. The rules are efficient because
they are designed to enforce, stimulate, or simulate consent,
and most people act in wealth-maximizing ways (at least in mi-
crocosm). In other words, an efficient legal system is the by-
product of respect for free choice and individual autonomy.

A.2d 765 (1990) and McIntyre v. Zara, 394 S.E.2d 897 (W. Va. 1990) (phrase
“subject to future restrictions” subject to reasonableness review; if V sought
rescission, he was entitled to return of reliance interest in form of value of
improvements). :
§19.25. 'Most involve old rules of property imposed for policy pur-
poses, such as the rule that “heirs” be mentioned in a deed to convey a fee
simple, the doctrine of destructibility of contingent remainders, and the rule
against unreasonable restraints on alienation, Many of these cases are

explainable on other grounds, however, and most of the old doctrines have
been abandoned. See Chapter 9.
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§19.25 Part IV. The Deed in the Larger Legal System

port to rely on public policy,* their policy discussion usually
does not provide the rule of decision. Fither the policy lan-
guage is dictum, or it serves an evidentiary purpose. For ex-
ample, the social importance of a fact casts light on whether the
parties had an agreement and, if so, what the scope of that
agreement was. Thus, a court may hold a boilerplate clause in
a consumer contract to be unconscionable because it was writ-
ten in tiny type or its terms are technical or unexpected; usu-
ally, however, the determinative fact is that the consumer did
not consent to it.> Similarly, the warranty of habitability in
apartments and new homes, sometimes said to be a creature of
policy,® is better justified as a reflection of inferred understand-
ing. The doctrine of adverse possession has been said to reflect
society’s interest in clear titles and in the full use of land,” but
if so, that doctrine is an erratic way of furthering such policies.
Actually, the doctrine of adverse possession has assumed its
present form because it reflects the concepts of estoppel and
consensual abandonment.®

Another evidentiary use of judicial “public policy”” discus-
sions is to respond to testimony that seems perjured or clearly
mistaken.” If in Hobbs v. Massasoit Whip Co. the factory manager

“Not surprisingly, these opinions are found in law school casebooks in
disproportionate numbers. For a more primitive, and more honest, view, see
Bodcaw Lumber Co. v. Goode, 160 Ark. 48, 254 S.W. 345 (1923) (rejecting
litigants’ attempt to inject public policy in a private law dispute).

°See Dunham, Merger by Deed — Was It Ever Automatic?, 10 Ga. L.
Rev. 419, 439 (1976): In discussing why boilerplate warranty disclaimers in
contracts yield to specific stated warranties, the author states, “[TThis is not
because of ‘consumerism,” ‘contracts of adhesion,’ ‘disparity of bargaining
position,” “unconscionability,” or . . . because the buyer fits the category of a
‘protected party.” The problem is really one of determining what the parties
were bargaining about. . . .” Id. See §19.6 for a discussion of boilerplate lan-
guage in written contracts.

°E.g., Green v. Superior Court, 10 Cal. 3d 616, 517 P.2d 1168, 111 Cal.
Rptr. 704 (1974).

”Cf. Ballantine, Title by Adverse Possession, 32 Harvard L. Rev. 135 (1918).

8See §19.10 and §19.11. .

°Other purposes include (1) dealing with parties who attempted to mis-
lead others, §19.11, (2) assisting in the structuring of hypothetical bargain
§19.24, and (3) justifying punitive awards not supportable on compensatory.
grounds. The third is the only true public policy usage.
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Part IV. The Deed in the Larger Legal System

§19.25

then American private law judging is an essen.tiall.y nonpolitical
process. Instead, it is a process in which conscientious govern-

ment agents respect the private ordering of.affairs: a remark-
able, and ultimately heroic, feat of self-restraint.
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