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§19.1. INTRODUCTION 

"The laws of physics should be simple," said Einstein, lecturi~g 
at Princeton. "But what if they are not simple?" came a vo~ce 
from the audience. Replied Einstein: "Then I would not be m-

d . th 111 tereste m em. 

This book has made frequent references to the I;Jrincip~e.s 
governing the administration of justice between pn:vate cit~-

the private law of which most of deed law ~s a par . 
zens - ' . . 1 ing pnvate law Like the laws of physics, the pnnCip es gove~ 1 t 
should be simple. They should be simple so JUdges can se ec 
among them quickly and inexpensively; so the people to whom 
they apply can understand them; and so that legal systems may 
be inte rated more readily in a global economy. . . . . 

Th~ academic fashion today is to deny a~y basic srm~~ICity 
underl ing the law - to assert that ~he law IS unknowa e or 
,. d t~rminate, It is jarring to realize, however, that only a 
f;~ ~ecades ag~ the same was commonly said of the st~ck mar
k t Observers of the market generally believed that neither ~he 

e · k t 1·ndividual stocks could be valued accurately· or 
mar e nor "b , " ell" rec-
this reason, brokerage houses did not issue uy . or s 
ommendations. 2 It could not be denied that som~ mvestors had 
enjoyed consistent stock market success, but this success :~: 
attributed to luck, intuition, or "feeling."3 To a few percep 

1 • ed The Little Brown Book of Anecdotes 188 
~~=~1·gen';;~~~~ernhard, The Evaluation of Common Stocks 

(1959). 
3 According to Mr. Bernhard, n~ 

· t th oint he usually te.w> When you press the consistently successful.mvestor, of ~.P g "This betrays 
you that he has an intuition abol ut tht es~ t~n~s~~l~e ab:: ~~s .not found a 
fact that he does actually app y a s an ar 
plined way to express it. Id. at 35. 
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observers, however, consistent success implied that there were 
knowable principles underlying the market, even if those prin
ciples remained unenunciated. 

Modern securities analysis was founded by a small group 
of pioneers, of whom the best known were Benjamin Graham, 
Arnold Bernhard, and T. Rowe Price. These men, and others 
like them, spent years poring over the historical record, calcu
lating, forming hypotheses, and testing and retesting their hy
potheses against the continuing action of the market. 4 In the 
end, they identified basic principles of valuation that, while in
capable of predicting the exact price movement of individual 
stocks, have proved remarkably powerful in forecasting the 
general direction of the market, and of stocks and stock groups, 
over the medium and long terms. 

Legal observers find themselves in the position of stock 
market observers sixty years ago. The governing principles have 
not been enunciated, but the success of skilled practitioners be
lies the notion that those principles are nonexistent, unknow
able, or "indeterminate." 

The principles of private law, once identified, undoubtedly 
will share two characteristics with the principles of stock val
uation. First, they will not be able to predict the results of every 
case. Their value will lie in predicting probabilities and the gen
eral course of litigation over time. Second, even if the principles 
are simple, application of them to any particular set of facts may 
not be. Whether one is a securities analyst or a lawyer, collect
ing, organizing, and weighing the evidence so as to apply the 
relevant principles can be an exacting and intellectually de
manding task. 

This chapter offers a hypothesis on the principles of pri
vate law. The proposition is that in private law cases, the pri
mary judicial goals are to protect from and compensate for 

loss, consensually inflicted. Considerations of 

C. Ellis, ed., Classics: An Investor's Anthology (1989) for an over
of this process. 
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§19.1 Part IV. The Deed in the Larger Legal System 

public policy, as that term generally is understood, have little 
influence in private law cases. 5 

§19.2. DEFINITION AND CONTEXT OF 
PRIVATE LAW 

Private law is the law governing the rights and remedies of 
two or more private parties whenever some engage in conduct 
or threaten to engage in conduct of a kind significantly affect
ing the welfare of the others. Private law is distinguished from 
public law in that the parties either are nongo_v~rnmental or are 
governmental entities acting in private capacities. . 

In the following discussion, the parties are designated by 

sThe term "policy" or "public policy" can be used in any of at least three 
ways. . . 

1. In its most common usage, "policy" refers to considerations, sup
posedly considerations of the wider common good, largely ?utside the case 
at hand, that color the way in which a judge decides a sp~ofic c~ntroversy. 
The implication is that if the consideration were absent, or If the JUdge had a 
different vision of the common good, the case might be decided the other 
way. This usage of the term includes redistri?utionist ~olicies, t~e policy of 
discouraging litigation, the policy of redressmg harm Irrespective of fault, 
policies promoting economic growth, and so forth. . . . . . . 

2 Some writers employ the term to include the )Udictal adrmrustration 
of the. specific case. For example, a court may elect to award damages instead 
of specific performance because the case is such that the court could not en· 
force adequately a decree of specific performance. . .. 

3. Some writers use the term so broadly as to state that any disposition 
of a case is based on "policy." Thus, they refer to a "polic1'' of freedom ~f 
choice, a "policy" of compensating injuries, and so forth. This usa~e o.ften IS 
adopted to advance wider political agendas, for if one can re~~ce JUStice be· 
tween litigants to just another "policy," then justice between litigants has ~o 
special status over any advocated policy in category(~). In response t? thiS 
kind of attack, some courts and writers employ the third usage defenstvely. 

This chapter uses the meaning outlined in (1), ~he m?st common urtdE!l'..: 
standing. Policy considerations, therefore, are constderat_ions of the 
good arising from points of reference outside the case ~th at least the 
retical potential of changing what otherwise would be lts result .. The 
usage of "policy" is not employed because it is a factor only msofar 
affects the court's practical ability to prevent and .c~mpensate. For 
when judges recognize that the le~~l sY:ste~ has difficulty . 
kinds of loss in money terms the pohcy' IS to award specific 
of m~mey. See §19.14. 
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the letters A ~nd V. A is always the actor, the person or group 
that engages m conduct or threatens to engage in conduct. A 
usually is a potential defendant. V, and sometimes V-1 and 
V-2, are persons (victims) whose interests are affected or en
dangered. They usually are potential plaintiffs. Using these let
ters, we can describe some typical private law situations: 

1. A bestows a gift on V or threatens to revoke a gift al
ready given. 

2. A demands performance of an express agreement with 
V, as when A insists that V deliver goods pursuant to 
V's contractual promise. 

3. In the absence of a contract in which V has agreed to 
suffer a loss, A inflicts or threatens to inflict loss on V. 
For example, A may attempt to take possession of V' s 
property or A may so operate his automobile as to run 
over V. 

4. In the absence of V' s agreement to pay A for a wealth 
transfer, A demands compensation for a benefit he has 
conferred on V. 

5. A, the board of directors of a corporation in which V-1 
and V-2 are shareholders, makes a management deci
sion for the corporation without obtaining approval from 
V-1 or V-2. 

Most lawyers and judges do not think of private law as a 
unit, and in fact the rules governing each of the foregoing ex
amples are assigned to different substantive departments of the 
l?w. Thus, an attorney searching for the rules governing the 
first example would consult a treatise or digest on the law of 
property or donative transfers. A lawyer looking for rules gov
erning the second example would study the law of contracts. 
The third example .is resolved by the law of torts, the fourth by 
the law of restitution (or some branch of restitution such as 

• I 

q~asi-:ontrac~), and the fifth by the law of business enterprises. 
A thesis of this chapter is that all of these departments are gov

by the same underlying principles and that these princi
are relatively few in number and can be stated in specific 
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and usable form: It is unnecessary to resort to such vague terms 
as "justice" and "fairness" to describe how the courts decide 
private law disputes. 

In our legal system most cases are private law cases. 1 This 
is because our judges believe (despite occasional protestations 
to the contrary) that the state and the general public have no 
interest, or only insignificant interests, in these interactions. 
Nor is the modern trend necessarily to the contrary. To be sure, 
over the past century public policy concerns increasingly have 
been felt in the law of torts. But other substantive areas, such 
as the law of business enterprises, trusts, and nonprofit enti
ties, have become less public and more private. 

§19.3. THE SUBSTANTIVE BASIS OF PRIVATE LAW 

In this book the term nonconsensual loss means loss im
posed on a victim (V) without the victim's consent where the 
actor (A) imposing the harm acts consensually. Thus, in using 
the term nonconsensualloss, we are speaking from the point of 
view of the victim. 

The underlying purpose of American private common law, 
a purpose served by most private law rules, is to prevent or 

§19.2. 1Some areas of the law, such as constitutional interpr~tation and 
administrative, municipal, and criminal law, are inherently pubhc. In prac
tice, if not in theory, these areas are dominated by Hobbesian sovereignty 
notions, which subordinate private interests to those of the state -or, as the 
euphemism goes, to the "public interest." Typical of public law are govern
mental immunity from suit, inapplicability of the doctrine of adverse posses
sion against the government, and the pervasive powers over property now 
lodged in the administrative state. 

The founders of the American system did not attem~tc to change the 
Hobbesian basis of our method of government. Instead they~ought to b~dle 
it with procedural requirements, such as the Due Process CJ~iuse of the Fifth 
Amendment to the United States Constitution. They imported several sub
stantive protections from private law as well, including the Contracts, Tak· 
ings, and Ex Post Facto clauses. . . 

For a modem example of a court being drawn to private law pnncrples 
in a public law context, see Salt Lake County v. Kartchn~r, 552 P.2d 136 (Utah 
1976), where by a 3-2 majority the court refused to speofically enforce a 
ing ordinance for lack of actual notice. 
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compensate for nonconsensual loss. Further, the courts pre
vent and compensate for nonconsensualloss even when to do 
so seems contrary to the common good. In other words when 
f~c~d w~th a choice between utilitarianism and protectio~ of the 
VIctim, JU~ges usually protect the victim. When judge-created 
rules get m the way, the courts avoid the rules. This is true 
eve~ in cases in which the court states it is enforcing public 
pohcy. 1 ~en the applicable public policy has been enunciated 
by the legtslature, the court is more likely to enforce that policy 
at the expense of the victim, but often does not do so. 2 

. The. c~urts implement the goals of protecting and compen
sa~n? VIctims of nonconsensual loss by applying three basic 
pnnctples: (1) the principle of consent, which rests on two com
~onents, actual notice and assent; 3 (2) the principle of preven
tion; 4 and (3) the principle of compensation. 5 

These pri~ciples operate through four paradigmatic cases: 
1. A, havmg assented to conduct,6 threatens to impose 

noncons.e~sual specialloss 7 on V. The court grants specific relief 
to V. This IS the pure specific relief paradigm. 

2. When nonconsensualloss threatens wherever the court 
pl~ces the entitlement, the court grants specific relief to the party 
With the smaller potential loss from the other's conduct if a bar
gain ~mong the parties seems to be the most feasible way of 
as~unng full compensation. This is the bargain-stimulating par
adigm. 

3. A, h~ving assented to conduct, threatens to impose (or 
already has Imposed) nonconsensual quantifiable loss 8 on V. The 
court orders A to compensate V. The amount and nature of the 

~19.3. 1 Se~ especially §19.24 and §19.25. 

bo The recordmg statutes constitute the primar1 example discussed in this 
ok. See §18.4 and §19.7. 

3See §§19.4 through 19.12. 
4 See §19.15. 
ssee §§19.16 through 19.23. 

See.·.·. 
6 "Assent to conduct" and "assent to terms" have assigned meanings. 
§19.9. 
7Th· 
8 ~ ~eans loss not fully reparable by money. See §19.13. 
This IS loss quantifiable in monetary terms. See §19.13. 
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compensation depend on the state of the proofs, 9 but ideally 
should simulate the bargain the parties would have reached if 
they had negotiated before the injury. 

4. When nonconsensualloss threatens wherever the court 
places the entitlement and a judicial decree is the most feasible 
way of assuring full compensation, the court uses declaratory, 
specific, and substitutionary relief in an effort to simulate the 
bargain the parties would have reached if they had negotiated 
on the matter beforehand. The third and fourth paradigmatic 
cases are the bargain-simulating paradigms.10 

§19.4. THE PRINCIPLE OF CONSENT 

To be actionable, actual or threatened loss must be consen
sually imposed and nonconsensually received. Actors are not 
liable for unavoidable accidents, and volenti non fit injuria. 1 Ob
viously, the term consent is central to understanding and prov
ing or disproving the hypothesis proposed. 

Consent has a practical rather than a technical meaning. In 
other words, it has the meaning the average person would give 
it. This meaning is broader than express agreement or the 
"consent" that meets the formal requirements of contract law. 
People manifest consent not only by contract but by gratuitous 
verbal agreement, acquiescence, and other conduct. 2 

Two elements must be present for consent to arise: ilctual 
notice and assent. A person consents to a situation if, when faced 
with reasonable alternatives, 3 the person assents to the situation 

9 See §§19.19 through 19.21. 
10See §19.16, §19.17, and §19.22. 
§19.4. 1"No wrong happens to the volunteer." · . . . 
2The issue of the person who first consents, then changes hts mmd, IS 

considered at §19.10 and §19.11. 
3To say that the alternatives must be reasonable is not to say th!Y must. 

be attractive. Thus, the alternative of bankruptcy may be unattractive, but 
reasonable, as it increasingly is recognized to be. An unreasonable rutemau• 
would be one imposed by a person we would say is guilty of duress: 
parent, "Do this or I take your child"; to an invalid, "Do this or I cut off 
food." 
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while on actual notice of it. The consent process can be dia
grammed as follows: 

Actual Notice + Assent ~ Consent 

§19.5. ACTUAL NOTICE AND RISK OF LOSS: IN 
GENERAL 

~ person may be on actual notice of any of a variety of facts 
and Circumstances. Because this chapter focuses on the notion 
of consent to loss, the emphasis here is on actual notice of risk 
of loss. Of course, when the courts hold that a person is on 
actual notice of a risk of loss, they do not mean that the person 
must have known the precise level of risk or the exact nature 
of the potential loss. It is sufficient that he be on actual notice 
of a significant possibility that an injury of the general type 
coul~ occur. (If the damage already has occurred, the risk of 
loss IS 100 percent.) T~ be liable to a victim for the loss of a leg, 
for example, a motonst need be on actual notice only that his 
(aberr~nt) behavior imposes on others a significantly height
ened nsk of personal injury. 

The courts use the phrase actual notice in several different 
wa~s; 1 the trend, however, is to hold that a person is on actual 
notice of a fact if most people in that person's position would 
have ~no':n the fact. 2 That is more or less the way the term is 
~sed m this ~ook. Correspondingly, a person is on actual no
tice of a fact If most people, on fully learning of the situation, 
would expect that person to know it. 3 

M §19.~. 1Merrill, The Anatomy of Notice, 3 U. Chi. L. Rev. 417 (1936)· 1 
·Merrill, Merrill on Notice 11-13 (1952). ' 

W 2!his de~nition is close to that reported by Professor Merrill's to be Mr. 
ad~ s. Memll, The Anatomy of Notice, 3 U. Chi. L. Rev. 417, 425 (1936). It 

mcludes both Merrill's "cognitive notice" and that part of his "absolute 
~at he places under the rubric of "unforgettable knowledge." See 

~errill, Unforgettable Knowledge, 34 Mich. L. Rev. 474 (1936). 
What most people would know and what most people would expect 

to know are not necessarily identical. For the broad purposes of this 
'however, the usual coincidence should be sufficient. 
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In economic terms, and from the standpoint of the person 
bound, actual notice is cheap knowledge. Thus, A is on actual 
notice of a fact of which A has knowledge because the further 
cost to A of obtaining that knowledge is zero. Even when A 
does not know the fact, A is on notice of it if he may so inex
pensively obtain and retain knowledge of it that in the real world 
people would assume he knew it. 4 

In the absence of actual knowledge, the circumstances de
termine whether obtaining and retaining a piece of information 
is sufficiently cheap to infer actual notice. The "circum
stances" include the cost of obtaining the information com
pared to the perceived risk to that person of not having it. 

Another economic measure of actual notice is the measure
ment of risk in any markets available to the person bound. One 
is on actual notice of a risk if the risk is one that the market 
would price in advance. For example, the market for homes 
responds to the fact that a wood home is more vulnerable to 
fire than a brick home; home buyers can expect to be held on 
actual notice of that fact. 5 

4See, e.g., U.C.C. §2-201(2) (merchant presumed to read his mail). 
5 A price is received for risk assumed and paid for risk shifted. In the 

capital markets, the investor of funds receives an expected rate of return that 
rises as risk increases. According to the graph, 

X 

Risk 

0 Expected Return 

when risk = 0 (e.g., for U.S. Government securities), the expected rate of 
return is I, the "pure interest rate." As risk rises, the expected rate of return 
rises along the Ilne I-X, the capital market line. 

522 

Chapter 19. Hypothesis on the Principles of Private Law §19.5 

Instead of stating that the defendant was on actual notice 
of t~e. risk of ~,particular injury, a tort lawyer would say that 
the mJury was foreseeable" to the defendant. As Judge Posner 
has noted, these are different ways of labeling the same con
cept. 6 For this reason, saying that the defendant acted negli
gently is to say the defendant acted consensually - deciding 
to do what he did while on actual notice of the risk. 7 While 
public policy concerns recently have extended tort liability fur
ther, 8 the garden-variety negligence case fits well within pri
vate law principles. 

. In ~urchasing ~ h~me, the buyer pays to minimize (shift) the risk of 
bemg Without _housmg_ m t~e future. As the inflammability of the home in
creases, the pnce (ceterzs parzbus) should decrease along line P-B: 

B 

Risk 

0 p 

The first t?I:ap~ is adapted from Sharpe, Capital Asset Prices: A Theory 
of Market Equ~hbnum Under Conditions of Risk, 19 J. Fin. 425-442 (1964). 

Market failure can be represented by kinks in lines such as I-X and 
B-P. See §19.13. 

6Evra Corp. v. Swiss Bank Corp., 673 F.2d 951 (7th Cir.), cert. denied, 
459 U.S. 1017 (1982) (Posner, J.) . 

• 
7 In nonto~t cases, the courts characterize proceeding in the fact of actual 

~otice of the nsk of harm as "negligence." See, e.g., §17.11 (negligent puta
tive rantor estopped to deny delivery of deed). 

. One .m~~t not e~agg~rate the role of public policy in the extension of 
S!fict. tort liability and Implied warranty. To a considerable degree, this exten
SIOn IS merely the result of the consent principle operating in the mass mar

.. context. Implied warranties and strict tort liability often are based on 
reasonable expectations - that is, the scope of actual notice and 

etfE!Cti,re assent. 



§19.6 Part IV. The Deed in the Larger Legal System 

§19.6. ACTUAL NOTICE: SOURCE AND SCOPE 

One may obtain actual notice of a risk from any of a variety 
of circumstances, including custom and business practice. 1 

Sources of notice in real property transactions include the con
dition of a particular subdivision, 2 conditions on a particular 
tract of land, 3 and the climate and topography of a particular 
area. 4 Of course, the parties are not automatically on notice of 
such circumstances; in each case, notice depends on the rela
tive cost of acquiring the knowledge in question. 5 

In transactions involving contracts and other written in
struments, the documents can be an important source of actual 
notice. But occasional judicial language notwithstanding, one 
is not on actual notice of, nor is one bound by, all of the terms 
of every document one signs. Once a court has determined the 
sources of actual notice, it must ascertain the scope of such no
tice, and written document cases are no exception. The princi
ple that ambiguities are construed against the drafter, for 
example, is a statement of a conclusion that the wording of the 
document was not clear enough to put the other party on actual 
notice of a particular result, especially an unexpected or un
usual result. Moreover, signatories have been held to be with
out actual notice of some (but not all) preprinted provisions in 
form contracts ("boilerplate"). 

Illustration 19-1. A, a seller, drafts two contracts for V's 
signature. Each contains three pages of preprinted matter 

§19.6. 1See, e.g., U.C.C. §§2-103(1)(b), 2-202(a); Piney Woods Country 
Life School v. Shell Oil Co., 726 F.2d 225 (5th Cir. 1984), cert. denied, 471 
U.S. 1005 (1985) (for a practice to constitute legally relevant custom for parties 
to a contract, both parties must have notice of the practice). 

2Sanbom v. McLean, 233 Mich. 227, 206 N.W. 496 (1925). 
3 E.g., Pioneer Mining Co. v. Bannack Gold Mining Co., 60 Mont. 254, 

198 P. 748 (1921); Van Sandt v. Royster, 148 Kan. 495, 83 P.2d 698 (1938) 
(service of area by city sewer suggested existence of easement). 

4 Baldwin v. Blue Stem Oil Co., 106 Kan. 848, 189 P. 920 (1920). 
5 Goeres v. Lindey's, Inc., 190 Mont. 172, 619 P.2d 1194 (19~) 

to apply notice doctrine of Sanborn v. McLean, supra no.te 2, m a 
undeveloped subdivision). See also Piney Woods Country Life School v. 
Oil Co., supra note 1. 
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totaling 2,000 words. The first contract is to govern the 
sale of an office building to V at an agreed-on price of 
$400,000. The second is to govern the sale of a television 
to V at an agreed-on price of $400. V signs both contracts 
wi.thout reading them. A later seeks to enforce a pre
pnnted ~erm unfa~orable to V. Other things being equal, 
a court IS more hkely to enforce the term in the office 
building contract than in the television contract. 6 

. ~ law-and-economics scholar might explain this result by 
pomting out that in the office building context it is inefficient 
to all~w V to shift a cost (potential unhappiness with the terms) 
to A If V has a lower cost of avoidance and that, because V 
knows his own needs better than A does, V has a lower cost of 
avoidance. The law-and-economics scholar might go on to de
fend the result ~ the television contract because encouraging 
buyers to negotiate such contracts would result in transaction 
costs prohibitive for such small deals. It may be true that the 
result in each case is efficient, although this is debatable as re
gards the television contract. 7 But efficiency is the symptom, 
not the cause, of the result. The reason for the result is that 
people customarily act in wealth-maximizing ways, and other 
people know this. 

One can illustrate the point by placing oneself in the shoes 
ofV, the buyer. Assume that Vis a layperson and that, in order 
to fully understand the terms of each deal, V must employ a 
lawyer to review the contract. Assume further that the cost of 
attorney consultation for each contract is $200. Against this cer-

• 
6Simila~ly, a court is likely to enforce complicated subdivision covenants 

agamst parties who purchased land while those servitudes were in effect be
cause both the developer and other purchasers rely on those covenants. See 
Natelson, Consent, Coercion, and "Reasonableness" in Private Law: The 
.-r·--. -·Case o~ t~~ Propet!Y .Owners Association, 51 Ohio St. L.]. 41 (1990). 

if the s~bdi~ISion restrictions are kept in a relatively inaccessible place or 
~therw1se diffic_ult to obtain, they may not be enforced. Id. at 64. 

One m~st weigh the cost of not enforcing the contract against the costs 
the occasiOnal ~egotiation. !fA is a dealer in televisions, presumably A 

on th~ prepnnt~d ~~nns m thous~nds of other deals. Failing to enforce 
tllenns Imposes Significant uncertamty on the dealer in those other deals We • 
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tain cost V must balance the value of the risk that a court will 
enforce against V a term he does not understand and whose 
content is therefore unknown. Because the losses that may re
sult from a $400 deal are minimal, V is likely to evaluate the 
risk of ignorance in the television deal at less than $200. For 
that contract, he probably will not hire a lawyer. 

Moreover, A probably knows that it is not cost-effective for 
V to employ a lawyer and that V likely does not understand all 
the terms of the instrument. In other words, A knows, or should 
know, that V has not consented to all of the terms in the tele
vision contract. As Llewellyn suggested, V has at most given a 
blanket consent to "not unreasonable" terms - those that do 
not impair the basis of V' s bargain. 8 This lack of consent to 
unknown, damaging terms is the reason those terms are not 
enforced against V; and because A has actual notice of V' s lack 
of consent, A does not suffer nonconsensualloss when the court 
refuses to enforce those terms against V. 

But the office building contract is quite a different matter. 
Because the financial losses that may result from liability on a 
$400,000 deal are large, Vis likely to value the risk of not u~
derstanding all the terms of the writing at more than $200. Hu
ing a lawyer is now cost-effective for V. The lawyer (if competent) 
will make sure that V' s consent to all terms is informed. 9 Hold
ing that V is on actual notice of all terms is an evidentiary con
clusion about what V probably agreed to. 10 

sK. Llewellyn, The Common Law Tradition: Deciding Appeals 370 (1960). 
9 See, e.g., Berman v. Gurwicz, 189 N.J. Super. 49, 458 A.2d 1289, cert. 

denied (N.J. 1983), affg. 189 N.J. Super. 89, 458 A.2d 1311 (Ch. Div .. 1~81) 
and 178 N.J. Super. 611, 429 A.2d 1084 (Ch. Div. 1981) (most condommmm 
unit purchasers who were not represented by legal counsel had proved fraud; 
those who were represented by counsel should ~ave kno~~ the content of 
condominium documents). In New Jersey, there IS no prevatlmg custom that 
a condominium purchaser is or is not represented ~y c<?unsel. 

100bserve the difference between the formulation m the text and that of 
the widely repudiated "tacit agreement" test, whereby the determinant of 
liability is whether the defendant states he "would ~ave assented to s~~h a 
liability had it been called to his attention at the makmg of the contract. Cf. 
Southw'estern Bell Tel. Co. v. Norwood, 212 Ark. 763, 207 S.W.2d 733 (1948). 
The problem with the tacit agreement test is that the defendant's post hoc 
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Suppose, however, that, in seeming defiance of economic 
sense, V did not hire a lawyer to examine the office building 
contr~ct. Instead, V merely signed it without reading it. V may 
do this for any number of reasons, only one of which is that he 
may undervalue the risk of failing to understand all terms. The 
~sk ~ctually may be unusually low because of V' s sophistica
tio~ m real estate transactions. Or, the risk to V may be out
W~Ighed b~ .the desirability of closing the deal immediately 
Without waitmg for attorney review. Or, V may so dislike law
yers that the value to him of indulging this distaste is greater 
than the risk. u 

Whatever the factors causing V's aberrant behavior, they 
should not prejudice the rights of A. Most people consult law
yers before buying office buildings, and A will assume that V 
either will do so or has good reason not to. In other words, A 
has no actual notice that Vis not consenting to all terms. To 
refuse to enforce such terms would leave A with nonconsen
sualloss. To enforce them would impose only consensual loss 
onV. 

ass~r~ons that he would not have assented to liability can be misleading. 
Ins~sting only that the person subject to liability must have been on actual 
notice of the risk identifies probable consent without the evidentiary prob
lems. Cf. U.C.C. §2-715(2) and comment 2. 

When V denies understanding a term of a written contract, a conclusion 
~hat y was ~>n actual notice of the term embodies the conclusion that v either 
IS lymg or mtended, for his own purposes, to give a limited blank check to 
A. See infra this section and §19.10, §19.11, and §19.25. 

. For the j.udicial tendency to hold parties to real property deeds on actual 
notice of their content, see §16.3. 

11 As t~e text suggests, when a person enters into a transaction in which 
prudence. would su~gest acquiring full knowledge, but the person does not 
do so, this usually IS the result of a conscious decision. See, e.g., Dunn v. 
Barnum, 2 C.C.A. 265, 51 F. 355 (8th C.C.A. 1892): 

An.off~r to.sel~ land worth $30,000 for $100 was enough to arouse suspicion and 
exate mqutry m t~e most lethargic mind, and if inquiry was not made and the 
fac~s not learned It was because the purchaser deliberately and purposely ab-
stamed fr<_>m doing so, to avoid the actual knowledge of facts he with good 
:;;,~on beheved to exist, and this is the legal equivalent of actual notice. 51 F. at 
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§19.7. CONSTRUCTIVE NOTICE DISTINGUISHED 
FROM ACTUAL NOTICE 

Actual notice differs from constructive notice. Constructive 
notice, also called formal, legal, or absolute notice,1 means no
tice imposed not by reason of factual circumstances but by a 
positive rule of law. An example referred to in this book is the 
law of real estate recording. By statute in all states, a person 
considering an investment in real estate is said to be on notice 
of recorded documents, irrespective of other circumstances. 

Fact patterns giving rise to constructive notice and fact pat
terns giving rise to actual notice are not mutually exclusive. 
Facts affording constructive notice may readily communicate 
knowledge to the recipient; an illustration is communication by 
letter. However, a person may be on constructive notice of re
corded documents but have no actual notice of them. 2 When a 
statute provides that recording an instrument places the world 
on notice of the instrument, but the facts of the case suggest an 
absence of actual notice, the courts often try to evade the stat
ute.3 

§19. 7. 1 Merrill, The Anatomy of Notice, 3 U. Chi. L. Rev. 417, 425 (1936); 
1 M. Merrill, Merrill on Notice, 13-25 (1952). 

2See, e.g., Berman v. Gurwicz, 189 N.J. Super. 49, 458 A.2d 1289, cert. 
denied (N.J. 1983) (condominium unit purchasers held not on notice of re
corded documents in making out fraud claim). Similarly, one may have actual 
notice of a document not properly recorded and be bound by virtue of actual 
notice. See Schaumburg State Bank v. Bank of Wheaton, 197 Ill. App. 3d 713, 
555 N.E.2d 48 (1990). 

3 Different scholars working in different areas of property law, including 
your author, have noted this response. See Natelson, Running with the Land 
in Montana, 51 Mont. L. Rev. 17, 72-75 (1990) (in nearly a century of prece
dent the Montana Supreme Court never had enforced a land covenant based 
on recording alone); Natelson, Consent, Coercion, and "Reas~m~bleness" ~n 
Private Law: The Special Case of the Property Owners Association, 51 Ohto 
St. L.J. 41 (1990) (similar findings in an interstate study of cases involving 
condominiums and other property owners associations). 

See also E. Kuntz, J. Lowe, 0. Anderson, and E. Smith, Cases and Ma
terials on Oil and Gas Law 579 (1986) (scope of the covenant of general war
ranty often is limited by excepted interests of which the grantee has actual 
notice but not by excepted interests of which the grantee has merely record 
notice). Compare Gilbertson v. Charlson, 301 N.W.2d 144 (N.D. 1981) (actual 
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§19.8. ASSENT AS AN ELEMENT OF CONSENT 

. Conse~t to a risk of loss requires agreement to a risk of 
which one IS on actual notice. In this book, such agreement is 
called assent. 1 

Eac~ day peop~e enter into transactions in which they as
sent ~o nsks of w~Ich they have actual notice. Frequently as
sent IS expressed m words, but more often it is expressed by 
conduct or by silence. The man who boards the bus knowing 
of the fare, t~e woman who shows up for work knowing the 
n~ture of the JOb, the father who permits his child to play with 
his s~o~s, the boy wh~ kisses the girl without verbally asking 
permission, and the girl who lets herself be kissed - all are 
assen~ng to ~~k of loss, usually in hope of ultimate gain. They 
are acting volitionally and accepting responsibility for their own 
conduct and for the risks associated with it. 

J~dges know this. The typical judge is not a cloistered ac
ademic or a human computer, but an aging professional with 
years of experience in a real-world occupation. Judges (and ju-

n~tice~ and Hartman v. Potter, 596 P.2d 653 (Utah 1979) (actual knowledge) 
With S1bert v. Kubas, 357 N.W.2d 495 (N.D. 1984) (record notice only). 

See also 1 G. Palmer, Law of Restitution 255-256 (1978), where the author 
observes that when a person ignorant of a recorded second mortgage pays 
off a first mortgage .for the benefit of the owner of the property, the payor is 
subrogated to the first mortgagee and takes priority over the junior lienor. 
Professor Palmer attempts .to ~istinguish this case from other recording act 
problems because subrogation IS a~ effort to avoid unjust enrichment, but his 
co~ment only un?erscores the pomt: Judges perceive as unjust the recording 
act~ system of wmdfalls and forfeitures, imposed without regard to actual 
notice. 

. See §18.9 for another example of avoidance of the recording acts (chain 
0~ title cases). Other ~xa~ples of the preference for consent over formality in 
! ~ la~ of c~~veyancmg mclude construction of the Statute of Frauds to min
~mze Imposition of nonconsensual loss by creating exceptions unwarranted 
Y the text of the statute, e.g., Farash v. Sykes Datatronics, 59 N.Y.2d 500, 

452 N.E.2d 1.245, 465 N.Y.S.2d 917 (1983) and evasion of the Statute of Wills 
:n17d legal deltvery rules by enforcing deeds reflecting testamentary intent. See 
1:1 .17. 

st §19.8. 1This ~ord h~s ~seful connotations of passive agreement. Web
er's New International Dictionary of the English Language 165 (2d ed. 1955). 
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rors also) infer unexpressed assent from context, 2 much as other 
experienced people do, and like those other experienced peo
ple, their inferences usually are correct. 

Some of the practical guidelines for inferring assent have 
become legal presumptions. Thus, in absence of unusual facts, 
acceptance of a beneficial gift is presumed, for if A gives V a 
useful gift and V does not reject it, an experienced p~rso~ w~uld 
presume that V had accepted it. Similarly, SJ?eed~ng I~ pnma 
facie negligence, if not negligence per se, for If A IS ~nvmg 70 
miles per hour in a 45-mile-per-hour zone, A usu~lly IS assent
ing to a "foreseeable" risk- that is, a risk of which A has ac
tual notice.3 If A's excessive speed causes an accident and A 
suffers harm, a practical person might remark, "He asked for 
it." yet the same person would express pity and concern for 
any victims suffering the consequences of the ris~ ~mposed by 
A's conduct - a risk beyond that common to dnvmg (for few 
people speed so excessively) and a risk of which they had no 
notice and to which they did not assent. 

§19.9. ASSENT TO CONDUCT AND ASSENT TO 
TERMS 

Discussion of assent is complicated by the fact that the ac
tor (A) and the victim (V) may assent to different risks. If A 
volitionally chooses to act in a manner that imposes a risk of 
loss on V, A assents to conduct. If V assents to A's actions, V 
assents to terms. 

Illustration 19-2. Abigail is a rancher. When her well is 
shut down for repairs, Abigail approaches her neighbor, 
Victor, and asks him if she may use some of his water. 
Abigail makes her request volitionally and with notice that 

2The reason the court must do so is evidentiary. A judge or juror can~ot 
determine whether there was actual assent by performing a Vulcan trund 
meld. The judge or juror must rely on circumstantial evidenc~. _ 

3See §19.5 for the identity of the concepts of actual notice and foresee 
ability. 
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compliance probably will inconvenience Victor. Abigail has 
assented to conduct. Victor refuses to permit Abigail to 
use his water. Victor has refused to assent to terms. 

In the foregoing illustration, the courts protect Victor's rights 
under the doctrine of trespass, at the intersection of the law of 
property and the law of torts. 

Illustration 19-3. The facts being otherwise the same as 
in Illustration 19-2, Victor, with actual notice of the prob
able results, agrees to allow Abigail to use his water. Vic
tor has assented to terms. Mutual assent continues as Victor 
sees Abigail drive her herd over to Victor's trough. 

In Illustration 19-3, if Victor later sues for the reasonable value 
of the wa.ter, recovery will be denied under the rules pertaining 
to donative transfers and restitution (Victor was a "volun
teer").1 There is no nonconsensualloss. 

In Illustration 19-3, assent to conduct and assent to terms 
are contemporaneous, a situation typical of the donative trans
action. This is not always true: 

Illustration 19-4. Abigail, a rancher, contracts with Vic
tor, a neighbor, to permit her to water her cattle at Victor's 
well for a period of one month. The parties agree on a 
price. Abigail has assented to conduct; Victor has assented 
to terms. Three days later, Victor changes his mind and, 
gun in hand, refuses to allow Abigail to water her cattle. 

By mutual assent, the agreement between Abigail and Victor 
changed the rules between them. Put another way, the agree
ment changed the scope of their respective consents. Now it is 
Victor's obstruction of Abigail's access to water rather than her 
u~e of Victor's water that may impose nonconsensualloss. It is 
Vtctor who is now assenting to (his own) conduct. Because this 
conduct would impose loss on Abigail, she need not assent to 

§19.9. 1 D. Dobbs, Handbook on the Law of Remedies 299 (1973). 
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terms. If she decides to enforce her rights in court, she will win 
under the law of contracts. . 

Illustrations 19-2, 19-3, and 19-4, resolved respectively .by 
the rules of property and the rules of torts, restitution-donative 
transfers and contract, demonstrate how each ~f these sub
stantive ~reas is governed by the principles of pnvate Ia"':. I~ 
the absence of an agreement or unusual circumstances, Abigail 
has no right to water her cattle at Victor's expense; ~roperty 
and tort rules protect Victor. But Victor may giVe up his water 
gratis. If so, restitution and donative transfer rules protect Ab
igail. If Abigail contracts with Victor for water, contract rules, 
as well as other rules, 2 protect her rights. 

§19.10. DOCTRINES EFFECTUATING ASSENT TO 
TERMS FROM SILENT INACTION 

Absent extraordinary circumstances (such as mental defect 
or compulsion), nonverbal assent to conduct generally can be 
inferred from the conduct itself. Nonverbal assent to terms, 
however, may be inferred from mere inaction- for example, 
from a failure to reject. Nonverbal assent to terms sh?u~d be 
inferred in circumstances in which an average person su:nilarly 
situated would, if he intended to reject the conduct, reJect by 
words or conduct. A person (V) would reject by words or con
duct if he were on actual notice that the other person (A) rea-
sonably could interpret silent inaction as assent.1 , . • 

But in order for A reasonably to interpret V s silent mac
tion as assent, A must have actual notice of circumsta~ces sug
gesting same. In the usual case, A and V are on notice of the 
same circumstances, perhaps through widespread custom or a 
prior course of dealing. . _ 

The courts use several different legal doctrines to effec 
tuate silent assent to terms, of which one of the better known, 

2See §19 10 and §19.11. . 
§19.10. ·I I.e., that the actor has actual notice of facts suggesting 

silent inaction constitutes assent. 

532 

Chapter 19. Hypothesis on the Principles of Private Law §19.10 

is contract implied in fact. In Hobbs v. Massasoit Whip Co., 2 a 
fisherman (A) sent packages of eel skins on four or five sepa
rate occasions to a factory (V), which used them to manufacture 
whips. Each time, without express assent or rejection, the fac
tory paid for them. When, on the next occasion, the factory 
retained but refused to pay for a shipment, the court held that 
due to the previous course of dealing silence constituted accep
tance. The court observed that in these circumstances the fish
erman had reason to believe that silence constituted assent, and 
the factory had reason to know of the fisherman's expectations 
in this regard. 

On receipt of the fisherman's eel skins, it is possible either 
that the factory manager (or other responsible employee) in
tended to accept them or did not so intend. In Hobbs the conclu
sion was that the factory did intend to accept the eel skins and 
that its subsequent testimony to the contrary was perjured or 
mistaken. 3 In this case, the doctrine of contract implied in fact 
served an evidentiary purpose: as a presumption of acceptance 
in such circumstances. The presumption reflected probable 
economic reality - that the factory did not assent expressly be
cause assent by silent inaction was more cost-effective, for the 
factory did not have to send a letter whenever it decided to 
keep a shipment. Of course, the factory would have had to 
send a letter and return the eel skins if it wished to reject, but 
the fisherman (and the court) had reason to believe that the 
factory had calculated the risk-adjusted cost of the process of 
silent acceptance-or-express rejection as less than the cost of 
the process of express acceptance-or-silent rejection. 4 

2 158 Mass. 194, 33 N.E. 495 (1893) (Holmes, J.). 
3The possibility that the factory never intended to accept is examined in 

next section. 
4Sometimes A does not have reason to believe that V has so calculated. 

. such cases, A has reason to believe that silent inactivity has other expla-
The retail direct marketer knows that (1) a large percentage of the 

on most commercial mailing lists are outdated or otherwise incor
that (2) because of the large volume of such mailings and the prohib

cost of expressly rejecting each, the potential consumer rejects most by 
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Other doctrines whereby the courts infer assent from silent 
inaction are waiver, abandonment, and acquiescence, 5 each of 
which is the preferred vehicle in a particular kind of fact pat
tern. The courts rely on the doctrine of waiver when there is 
silent consent without consideration (and often without reli
ance) and when the facts justifying the inference of consent 
occur over a short period of time. They rely on the doctrine of 
abandonment when dealing with facts involving longer pe~ 
riods of time coupled with circumstances suggesting relin
quishment. Acquiescence cases tend to involve facts suggesting 
actual notice and inaction over time. 

§19.11. DOCTRINES EITHER EFFECTUATING V'S 
SILENT ASSENT TO TERMS OR 
PROTECTING V FROM A'S SILENT 
ASSENT TO CONDUCT 

Under the facts of Hobbs v. Massasoit Whip Co., 1 discussed 
in the preceding section, it is possible the factory manager never 
intended to assent by silence. Instead he may have intended to 
reject, or merely disregard, the shipment while on ac~al notice 
of the misleading impression his behavior gave the fisherman. 

tossing them in the trash. Thus, the direct marketer has no reason to believe 
that silence means anything but nonacceptance. 

son waiver see Phoenix Ins. Co. v. Heath, 90 Utah 187, 61 P.2d 308, 
311-312 (1936) (':A waiver is the intentional reli?q~ish~ent of a k_nown right . 
. . . To constitute a waiver, there must be an existmg nght, benefit, or advan
tage, a knowledge of its exis~ence, and an intenti?n t~ re~~nquish it. It must , 
be distinctly made, although It may be express or Imphed. ). 

The doctrines of waiver, acquiescence, and abandonment frequently are 
confounded, for they really all are labels for the same conclusion - consent. 
Thus in Western Land Co. v. Truskolaski, 88 Nev. 200, 495 P.2d 624 (1972) 
the c~urt found that there was no abandonment or waiver of restrictive cov· 
enants, stating that the violations were "too distant and sporadic to 
general consent by the property owners in the ~ubdf~sion a~d they _were 
sufficient to constitute an abandonment or waiver. There IS no eVIden 
the case that the court considered consent to be separate from av'"'""'""··~ 
or waiver. 

§19.11. 1158 Mass. 194, 33 N.E. 495 (1893) (Holmes, J.). 
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At the end of the opinion, Justice Holmes makes it clear that 
the result would have been the same "whatever may have been 
the actual state of mind of the [factory]. ... " 2 

Had the factory so acted, its assent would not have been 
to terms, but to conduct. In other words, it would have become 
the actor (A) consensually attempting to impose nonconsen
sualloss on the fisherman (V). In those circumstances, had the 
court not inferred acceptance, the factory would have commit
ted fraud - the imposition of nonconsensualloss by manipu
lating circumstances of which another has actual notice. 3 Thus, 
judges may resort to the fiction of assent to terms in order to 
deal with the nasty implications of assent to conduct. 

Contract implied in fact is not the only legal doctrine that 
can either effectuate consent to terms or protect a victim from 
assent to conduct. Waiver, abandonment, and acquiescence, 
discussed in the preceding section, usually serve the former 
purpose, but also may serve the latter. Adverse possession and 
estoppel may be employed for either purpose. A title holder's 
failure to enforce his rights against an adverse possessor over a 
period of many years may suggest an intent to abandon. 4 If the 
title holder receives property tax bills and refuses to pay them, 
and in the meantime permits the adverse possessor to do so, 
such conduct is a strong indication of assent. But if the title 
holder induces an adverse possessor to believe he could stay 
on the property forever when the title holder actually expects 
to recover the land after the possessor has spent money on im
provements, the title holder does not really assent to the loss 
of title, but creates a situation misleading to the possessor. 

Similarly, estoppel may be used either to effectuate assent 
by the person estopped or to protect the other party from rna-

N.E. at495. 
3See §16.7 and §16.10. 
4More time must pass in the average adverse possession case than in the 

acqiUiescence case because of the value of the property involved and 
-·"·~...... of the procedure required for ending the adverse possession: 

. owner must physically re-enter the land (which involves the poten
VIolence) or commence a lawsuit. 3 American Law of Property 807-809 

Casner ed. 1952). 
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nipulative conduct. Assume a landowner (L) permits a neigh
bor (N) to construct a right of way over L' s land. L then stands 
by while N erects improvements in reliance on that permission. 
In a proper case, a court will decree an easement by estoppel, 
because L either agreed to the creation of the easement or mis
led N into believing he had. 5 

§19.12. ASSENT BY DURESS 

Just as an actor may impose nonconsensual loss on a vic
tim by manipulating the information readily available to the 
victim, so one may manipulate assent through force, threats of 
force, or other coercive means. The particular circumstances 
determine what actions are sufficiently coercive to justify a 
finding of duress. Generally, however, the required severity 
declines as the underlying dependence of the victim on the 
tortfeasor increases. Duress in general and undue influence (a 
kind of duress occurring in relations of dependence and trust) 
are discussed further in Chapter 16.1 

§19.13. QUANTIFIABLE AND SPECIAL VALUE 

As noted in §19.2, the overriding purpose of the private 
law is to protect victims from nonconsensualloss, consensually 
imposed. The last few sections have discussed the concept of 
consent. Before proceeding further, we must examine two dif
ferent kinds of loss. 

In the American system of private law, the salient division 
of loss is that between injury readily reducible to a particular 

5For easement by estoppel, see §10.3. For estoppel as a device to prevent 
a victim from being misled, see Morgan v. Board of State Lands, 549 P.2d 
695, 697 (Utah 1976) ("Estoppel is a doctrine of equity purposed to 
from loss a party who has, without fault, been deluded into a course v .. ~~ .. ,~,,, 
by the wrong or neglect of another."). See also Board of Mgrs. of 
Homeowners Assn. v. First Capitol Oil Co., 798 S.W.2d 176 (Mo. Ct. 
1990). 

§19.12. 1See §16.8 and §16.11. 
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sum of money and injury not so readily reducible. The former 
is qua~tif!able .los~, and the value it represents is quantifiable value. 
~~e distingms~mg characteristic of quantifiable loss and quan
tifiable value IS that there are orderly, available markets for 
measuring them. 1 Loss not easily calculated as a particular sum 
of money is special loss, and the value it represents is special 
value. 2 !he distinguishing characteristic of special value is that 
the available markets do not measure it adequately. 3 

Illustration 19-5. On March 1, B, a tenant on Blackacre, 
has cash savings of $120,000. On that date, he enters into 

§19.~3. 1 <?~the role of markets in determining whether the appropriate 
re~edy IS speaf1c or substitutionary, see Laycock, Death of the Irreparable 
InJu?;: Rule, 103 Harv. L. Rev. 687 (1990). 

The latter term is taken from Bangert v. Osceola County 456 N W 2d 
183 (Iowa 1990). ' · · 

• 
3_The pre~e~ce of special value as a market failure can be illustrated by a 

kink m the pnan~ c':l~e. In th~ g~aph below, the market fails to reflect fully 
the value to the tndlVIdual plamtiff. Market value remains 0-A while the 
value to the plaintiff is 0-B. ' 

Value 
to 

Plaintiff 

B -------

A 

OA = Value in Market 
08 = Value to Plaintiff 

Value in Market 
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a contract with S, the landlady, whereby she will sell 
Blackacre to B for an agreed-on price of $100,000. B gives 
her a $2,000 deposit and spends $1,000 searchin~ title. 
Closing of title and full payment of the purchase pnce are 
to take place on May 1. On May 1, the market value of 
Blackacre is $107,000. On that date, S fails to show up at 
closing and subsequently refuses to convey title. B in
tended to resell the property. 

Normally, in a land sale contract where no unique use is 
contemplated, one measures a fr~strated buyer'.s money dam
ages by subtracting the contract pnce fro~ the fa~ market va!ue 
and deducting costs of purchase. 4 (In the Illustration, ass~mmg 
no further costs of purchase and disregarding the deposit, the 
damages are $107,000 less $100,000 less $1,000, or $6,000.) This 
is quantifiable loss. 

If, on the other hand, B did not intend to resell Blackac~e 
but wished to keep it because it was particularly adapted to his 
needs then the value to him includes a premium over market 
value.~ The injury includes a special loss. Although speciallo.ss 
usually is nonfinancial, it can be financial: If B is. a commerc~al 
tenant and Blackacre is peculiarly adapted to his commercial 
needs, then he has a special value in Blackacre and the contract 
breach has resulted in specialloss.6 

4 Alternatively, if the property generates an income stream, one may cap
italize that stream with an interest rate borrowed froi? the mark~t. ?ee 
O'Brien Bros. v. The Helen B. Moran, 160 F.2d 502 (2d Clr. 1947) (capitahza
tion of earnings of barge). 

sThus, cost to repair is the usual measure of dama_ges when ? home
owner is suing for a defect in the home. Natelson, Mendu~g the Socia~ <;om
pact: Expectancy Damages for Common Property Defects m CondommiUms 
and Other Planned Communities, 66 Or. L. Rev. 109, 122-124 (1987). 

An example of special value in another context: If two. tracts of land are 
so located that only the removal of a pig sty on Blackacre will clear the s?'ells 
from Whiteacre, the owner of Blackacre is a monopolist of clean a~r on 
Whiteacre - which is to say there is no available market for clean air on 
Whiteacre and its value is not readily quantifiable. 

6The existence of commercial special value is the reason th~ law-and
economics term for the premium, "consumer surplu.s," is n;tis~eadmg. For 
example of a government agency wi~h special value m a buddmg, see 
States v. Ebinger, 386 F.2d 557 (2d Clr. 1967). 
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§19.14. PRIVATE LAW REMEDIES: DECLARATORY, 
SPECIFIC, AND SUBSTITUTIONARY RELIEF 

In most cases, it is not sufficient for the court to declare the 
rights and duties of the parties (declaratory relief). The court must 
supplement declaratory relief with other remedies. The pres
ence of both quantifiable and special losses accounts for the 
availability of substitutionary and specific remedies. 1 Following is 
a survey of those remedies and how they are combined. His
torical distinctions, such as that between legal and equitable 
remedies, are disregarded. 

Substitutionary relief is an award of money, whether to com
pensate for loss or purportedly to restore unjust enrichment. 2 

Specific relief comprises all remedies that require a party to un
dertake or abstain from certain conduct other than the mere 
payment of money. 3 Thus, specific relief encompasses injunc
tive relief, specific performance of contracts, and restitution of 
identified things. An important kind of specific relief is a judi
cial grant of immunity. Immunity is a judicial determination that 
a defendant may proceed on a planned course without interfer
ence from the plaintiff. Thus, if V asks a court to enjoin A from 
polluting V's land and the court denies relief to V, the court has 
granted immunity to A. If necessary, a court may protect this 
immunity by granting A an injunction to protect him from V' s 
self-help measures. 

Immunity and other specific relief in favor of one party 
may or may not be coupled with an award of compensation to 

§19.14. 1 Whence the adages that specific relief is available when dam
~9es are not "adequate" or when loss would be "irreparable" - meaning 
Ir!eparable by an award of damages." D. Laycock, Modern American Rem
~es 339-342 (1985). See also Professor Laycock's more recent discussion in 

yc~ck, Death of the Irreparable Injury Rule, 103 Harv. L. Rev. 687 (1990). 
The text uses the phrase "purportedly to restore unjust enrichment" 

·~:au1>e of my thesis that restitution is merely another way of compensating 
loss. See §19.19 and §19.20. 

3Depending on the context, an award of a full contract price may be 
as a form of specific relief or substitutionary relief; so also the award 

profit received by a disloyal fiduciary. 
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the other party.4 In the most common kind of case- that re
sulting in an award of money only - the effec.t is that the ~o~rt 
decrees immunity conditioned on compensation: The plamhff 
gets money and the defendant gets immunity from direct int~r
ference if the compensation is paid. If the court awards no rehef 
at all the defendant enjoys unconditional immunity. 

A court may grant a pure specific relief5 or it may couple 
specific relief with compensation to the party .against whom. t~e 
specific relief is to operate. For example, a JUdge may e:"-~om 
the defendant from continuing to operate a feedlot condition
ally on the plaintiff's compensating the defendant for the costs 
of moving; 6 condition specific performance of the payment of 
damages; 7 order the removal of fixtures only on payment of 
reasonable rental value; 8 or condition specific relief against the 
defendant on the plaintiff's yielding up a particular item.9 

§19.15. THE PRINCIPLE OF PREVENTION: THE 
FIRST AND SECOND PARADIGMS 

The basis of the principle of prevention is that if a court 
can prevent nonconsensual specialloss, 1 it will attempt to do so. 
A court applies the principle of prevention in the first and sec-

4Calabresi and Melamed generally are credited with pointi.ng out !hat 
specific relief and substitutionary compensation often. ar~. used m combma
tion. See Calabresi and Melamed, Property Rules, liability Rules, and In
alienability, 85 Harv. L. Rev. 1089 (1972). Actually, however, "com~er:'sati<?n" 
may be specific or substitutionary. Thus, a court may grant Van InJUnction 
unconditionally or conditioned on the payment of money to A or transfer of 
a specific thing to A. See infra note 9. 

5For examples, see §19.15, note 3 and accompanying text (judicial refusal 
to balance the equities). 

6E.g., Spur Indus. v. Del E. Webb Dev. Co., 108 Ariz. 178, 494 P.2d 
(1972). 

7Libman v. Levenson, 236 Mass. 221, 128 N.E. 13 (1920). 
8Woodson Oil Co. v. Pruett, 298 S.W.2d 856 (Tex. Ct. App. 1957). 
9 For example, A and V enter into a land exchange contract. A 

torily breaches. V may obtain a decree of specific performance 
giving A the promised consideration- ~n this ca_s~, V'~ land .. 

§19.15. 1Specialloss is loss not readily quantifiable m money. See 
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ond paradigms, set forth in §19.3. The first, or pure specific 
relief, paradigm is as follows: 

Paradigm 1. A, having assented to conduct, threatens to 
impose nonconsensual special loss on V. The court grants 
specific relief to V. 

The first paradigm is familiar to all lawyers. The limitation to 
special loss is equity's irreparable injury rule. 2 

In many cases within the first paradigm, the defendant 
contests the plaintiff's request for an injunction by asking the 
court to "balance the equities." Where A has assented to con
duct, however, courts almost uniformly refuse to do so. In other 
words, when A volitionally proceeds while on actual notice of 
the risk to V, an injunction is almost automatic. 3 

The second, or bargain-stimulating, paradigm is less famil
iar. It is as follows: 

Paradigm 2. When nonconsensual loss threatens wher
ever the court places the entitlement, the court grants spe
cific relief to the party with the smaller potential loss from 
the other's conduct if a bargain among the parties seems 
to be the most feasible way of assuring full compensation. 

An illustration of this paradigm is the following: 

2The tendency of modern courts readily to enjoin threatened damage, 
see Layc~, Death of the Irreparable Injury Rule, 103 Harv. L. Rev. 687 (1990), 

. reflects thetr recognition that many forms of injury are special that previously 
were thought quantifiable. 

3Goo~ illustrations of judicial refusal to "balance the equities" are found 
A VIolates a land covenant of which he was on actual notice, resulting 

nOJilcons~~nsual detriment to V. See, e.g., Ariola v. Nigro, 16 Ill. 2d 46, 156 
536 (1959) (summarizing Illinois and Massachusetts law); Board of 
Heatherton Homeowners Assn. v. First Capitol Oil Co., 798 S.W.2d 
Ct. App. 1990); Papanikolas Bros. Enters. v. Sugarhouse Shopping 

. As~ocs., 535 P.2d 1256 (Utah 1975). For a very rare but widely noted 
In Which the court effectively denied specific relief against an obnoxious 
use by a party with actual notice of the potential harm, see Boomer v. 

Cement Co., 26 N.Y.2d 219, 257 N.E.2d 870 (1970). (There was a 
gaiS~mt.) The court did grant the plaintiffs damages. 

541 



§19.15 Part IV. The Deed in the Larger Legal System 

Illustration 19-6. Farmer and Factory are neighbors. 
Smoke from Factory frequently damages Farmer's crops. 
Farmer purchased his land after the pollution began, but 
Farmer claims the pollution has grown increasingly worse. 
In any event, neither party is able to demonstrate a clear 
priority of right. Farmer sues for an injunction against the 
pollution; Factory counterclaims for a judgment declaring 
that it may continue present levels of pollution. 

A court that wishes to prevent nonconsensualloss in this 
situation may find itself in a quandary. If it enjoins Factory, 
then Factory suffers loss to which it did not consent. If it grants 
immunity to Factory, then Farmer suffers loss to which he did 
not consent. The court may enjoin Factory while conditioning 
the injunction on Farmer's paying compensatory damages, or 
it may grant immunity to Factory while conditioning the im
munity on Factory's paying damages to Farmer. But if the court 
does either, it must calculate the amount of damages, which 
may be difficult to do. If damages are difficult to ascertain but 
transaction costs4 are low, the most feasible way of preventing 
nonconsensual loss may be to grant specific relief protecting 
the less valuable use and enjoining the more valuable use. The 
owner of the more valuable use will then buy off the injunc
tion, and the parties will have avoided nonconsensualloss while 
determining for themselves the amount of the compensation. 
Thus, if the court decides that the pollution causes less damage 
to Farmer than enjoining pollution would cause to Factory, the 
court should enjoin the pollution (temporarily causing the greater 
loss) in order to induce Factory to purchase the right to pollute, 
thereby compensating Farmer. 

The conclusion that, in absence of agreement to the con
trary, 5 specific relief is awarded to the less efficient user is, of 

4Transaction costs are the costs involved in ordering economic 
through voluntary exchange. R. Posner, Economic Analysis of Law 367 
ed. 1986). 

5This paradigm assumes no agreement to the contrary. The result 
collection of bargain-stimulating default rules - rules to induce the 
to settle their dispute out of court. The origin of the 
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cou,~~e, counterintuitiv~. If (one might ask) Factory would suf
fer rrrepara~le dam~ge . from stopping the pollution, why deny 
Factory the Immumty It needs while giving specific relief to 
Farmer, who would suffer less from closing down his operation 
than wou!d Factory? The answer lies in the conjunction of three 
factors. Fust, the court does not wish to leave any nonconsen
sual h~rm bot~ unprevented and uncompensated. Second, 
Farmers harm IS hard for a court to quantify, and therefore is 
best measured by actual negotiation. 6 Third, if the entitlement 
:were ~ven to Factory unconditionally, Factory would have no 
mcentive to negotiate with Farmer, and Farmer would continue 
to suff~r nonconsensual harm without compensation. Giving 
the entit!em~nt unconditionally to Farmer encourages Factory 
to bar?am With Farmer to purchase the right to pollute.7 The 
re~ul~ IS to further not only the principle of prevention, but the 
pnnCiple of compensation also. 8 

Protecting less valuable uses in order to induce bargaining 
between the parties is an important way for the courts to pre
vent un~o~pensat~d special losses, particularly when there is 
a pre-existing relationship between the plaintiff and defendant 
but no contractual provision governs their rights inter se.9 

. fault rule seems to be an intuitive judicial recognition of the Coase theorem 
On t~e Coase the?rem se~ ~· Posner, supra note 4, at 7, 43-45. · 
Ia . If the h~rm Is q~a~hfi~ble, the court applies the fourth (bargain-simu-

tmg) paradigm: specific rehef and compensation. 
• 

7For ~xample, if the pollution costs Farmer $10,000 per year and enjoin
mg pol!u.tion ~ou~d cost Factory $100,000 per year, Factory can afford to buy 
?f~ an ~Ju~ction m favor of Farmer. Farmer could not afford to buy off an 
InJUnction m favor of Factory. 

;on compensation, see §§19.16 through 19.23. 
Further examples: 

1. Allocation of risk of loss between real estate vendor and vendee· If S 
contra~ted to sell land toP for $100,000, and the house on the land b~rns 
durm~ t~e executory period, forcing the vendee to take and pay for 

~roperty IS likely to cause more loss to the vendee than forcing the vendor 
rego the price and retain the property. Therefore, before fire insurance 

co~on, the courts developed the rule placing the risk of loss on the 
This rule .encourages the vendee to bargain with the vendor- the 
result be~ng tha~ the vendor will retain the property in exchange for 
of the P?Ce (which may be the earnest money deposit). If the courts 

the nsk. of l?ss on the vendor, the vendee would have had no 
to bargam With the vendor in order to mitigate the vendor's loss. 
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§19.16. THE PRINCIPLE OF COMPENSATION: THE 
THIRD PARADIGM 

The third principle of private law is the principle of com
pensation. We have seen that in second paradigm cases the 
court compensates by stimulating bargaining between the par
ties. 1 In third and fourth paradigms, the court actually awards 
a sum of money. The third paradigm, reproduced from §19.3, 
is as follows: 

Paradigm 3. A, having assented to conduct, 2 threatens 
to impose (or already has imposed) nonconsensual 
quantifiable loss 3 on V. The court orders A to compensate 
V. The amount and nature of the compensation depend 
on the state of the proofs,4 but ideally they should simu
late the bargain the parties would have reached if they had 
negotiated before the injury. 

Examples of the third paradigm are typical breach of contract 
and negligent tort cases. Usually the damage already has oc-

Because most properties are now insured against fire, insurance quanti
fies and pays for the seller's loss. Therefore, the traditional rule is no longer 
defensible, and there is a trend away from it. Most commentators, while crit
icizing the rule, have not identified the original reason for it. See, e.g., R. 
Cunningham, W. Stoebuck, and D. Whitman, The Law of Property 699 (1984~. 
The rule remains viable in noncasualty contexts. See, e.g., DiDonato v. Reli
ance Standard Life Ins. Co., 433 Pa. 221, 249 A.2d 327, 39 A.L.R.3d 357 (1969) 
(risk of loss from zoning change on purchaser). 

2. The analogous development in landlord-tenant law. See Albert M. 
Greenfield & Co. v. Kolea, 475 Pa. 351, 380 A.2d 758. 

3. Protection of the less efficient use in land covenant cases. Cobble
stone II Homeowners Assn. v. Baird, 545 N.E.2d 1126 (Ind. Ct. App. 1989); 
Crimmins v. Simonds, 636 P.2d 478 (Utah 1981); University Gardens Property 
Owners Assn. v. Marrow, 134 N.Y.S.2d 908 (Sup. Ct. Nassau Co. 1954). FQr 
other examples, see §19.24. 
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3This is loss quantifiable in monetary terms. See §19.13. 
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curred; since prevention no longer is possible, compensation is 
the only alternative. This paradigm also covers the case, in
creasingly rare, in which the court denies preventative relief 
because the threatened injury is fully reparable in money. 

T~e meas~re~ent of ~ompensation to approximate a hy
pothetic~ ba:gam IS why this paradigm, together with the fourth, 
IS ~ bar~am-szmulati~g paradigm. The manner in which compen
sation IS measured Is the subject of later sections. 5 

§19.17. THE PRINCIPLE OF COMPENSATION: THE 
FOURTH PARADIGM 

The fourth paradigm is much less familiar than the third: 

Paradigm 4. When nonconsensual loss threatens wher
ever the court places the entitlement and a judicial decree 
is the most feasible way of assuring full compensation, the 
court uses declaratory, specific, and substitutionary relief 
in an effort to simulate the bargain the parties would have 
reached if they had negotiated on the matter beforehand. 

. I~ case~ falling within the fourth paradigm the court finds 
Itself m a dilemma. Whether it bestows the entitlement on the 
plaintiff or on the defendant, the other party will suffer non
consensual loss. In this respect, the fourth paradigm is like the 
s:c~md. But in the fourth paradigm, unlike the second, "a ju
dicial decree [must be J the most feasible way of assuring full 
compensation." This means that judicial determination of the 
matter is likely to be more effective in protecting the parties 

P?va.te bargaining. In the usual fourth paradigm case, the 
mfltcted .on the holder of the less valuable right by spe

protecting the more valuable right is easily quantifiable 
money. Occasionally, however, a "judicial decree is the most 

way of assuring full compensation" because the trans
costs of negotiating an agreement are prohibitive or be-

Id. 
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cause it is practical to compensate by the award of a thing other 
than money. 

The paradigm further states that "the court uses declara
tory, specific, and substitutionary relief." Sometimes the court 
merely declares the respective rights of the parties, as when it 
is construing an instrument to cover an unforeseeable situa
tion, that is, a situation not the subject of bargaining and there
fore outside the scope of the consent of either party. More often, 
the court adds to its declaration specific relief (sometimes in the 
form of immunity) coupled with compensation. An example of 
this approach may be constructed from Illustration 19-6, al
ready considered in discussing the second paradigm: 

Illustration 19-6. Farmer and Factory are neighbors. 
Smoke from Factory frequently damages Farmer's crops. 
Farmer purchased his land after the pollution began, but 
Farmer claims the pollution has grown increasingly worse.1 

In any event, neither party is able to demonstrate a clear 
priority of right. Farmer sues for an injunction against the 
pollution; Factory counterclaims for a judgment declaring 
that it may continue present levels of pollution. 

Assume that an entitlement to pollute would be worth $100,000 
to Factory and an entitlement to be free of pollution would 
be worth $10,000 to Farmer. Assume further that the court 
easily can calculate damages. In applying the compensation 
principle to the fourth paradigm, a court should grant the en
titlement (immunity) to Factory but require Factory to compen
sate Farmer in the amount of $10,000. If the values of the 
respective uses are reversed, the court should grant Farmer 
specific relief (an injunction) but order him to compensate Fac
tory. In either event, the ideal goal of compensation is bargain 
simulation. 

Unlike the Farmer-Factory illustration, most fourth 

§19.17. 1 Cf. Michael v. Michael, 461 N.W.2d 335 (Iowa 1990) 
found where plaintiff purchased after defendant, but defendant con1mence 
obnoxious conduct after plaintiff's purchase). 
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digm cases, like most second paradigm cases, arise when the 
parties have a pre-existing legal relationship but the rights 
and liabilities at issue are not governed by contract. 2 Like the 
rules applied in the second paradigm, those in the fourth are 
default rules - those applied in absence of agreement to the 
contrary. 

§19.18. MEASURING COMPENSATION 

In third and fourth paradigms, either A has inflicted non
consensual loss on V or the court permits A to do so. The com
pensation principle mandates that the court then undertake the 
task of measuring the amount of compensation. Unfortunately, 
the doctrines of compensation are fragmented into different 
~easures for torts, for breaches of contract, and for unjust en
nchment. Moreover, there is no single measure applied in con
trac~, in tort, or in unjust enrichment cases. In the follow,ing 
se.ctions, I propose to elucidate the common principles under
lymg the fragmented doctrines. 

A general theme runs through this material: The courts se
lect remedies primarily for making good nonconsensualloss. 
That is, courts choose the device best calculated to compensate 
fully the loss actually proved. Traditional limitations imposed 
bY: substantive law play only a subsidiary role. In keeping with 
this theme, even "punitive" awards are often compensatory in 
n~ture - designed to compensate for attorneys' fees or dig
~tary los.ses. Furthermore, "restitution of unjust enrichment" 
ts pnmarily a compensation device. In other words, there is no 
such thi~g as :'re~~itutio~ o.f unjust enrichment" as an indepen

basts of liability. Wtthm the realms of traditional contract 
tort law, restitution serves as an alternative measure of the 

. 's loss: particularly (but not always) when part of the 
IS specral loss. Within the interstices between contract 

the traditional torts, restitution serves as a substantive 
· for comp~sating for nonconsensual loss. Argu-

examples, see infra §19.24. 
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ably, substantive restitution ought to be considered a branch of 
tort law. 

§19.19. FIRST LEVEL OF COMPENSATION: 
RESTORING THE PLAINTIFF TO ORIGINAL 
POSITION (0 - A) 

There are several devices by which a court measures injury 
when a plaintiff has suffered nonconsensual loss. The device 
the court selects seems to be determined more by the practical 
constraints of proof than by traditional substantive law analy-
sis. 

Let us return to Illustration 19-5, reprinted here for refer
ence: 

Illustration 19-5. On March 1, B, a tenant on Blackacre, 
has cash savings of $120,000. On that date, he enters 
into a contract with S, the landlady, whereby she will 
sell Blackacre to B for an agreed-on price of $100,000. B 
gives her a $2,000 deposit and spends $1,000 search
ing title. Closing of title and full payment of the purchase 
price are to take place on May 1. On May 1, the market 
value of Blackacre is $107,000. On that date, S fails to 
show up at closing and subsequently refuses to convey 
title. 

In this case, the plaintiff has suffered out-of-pocket 
penses in the amount of $3,000: a $2,000 deposit and 
for searching title. One may represent these expenses by 
ring to them as the difference between B' s Original 
(designated by "0"), that is, his position immediate~~ 
entering the contract, and B' s current, or Actual, Position 
Thus, we can describe B's out-of-pocket expenses 
formula 
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Loss = Original Position - Actual Position 
or 

L=O-A 

This is a measure of loss available not only in contract 
~ases but also in cases of tort and, as we shall see in a moment 
m "res~tution" cases. It has the advantage of usually bein~ 
the easiest for the plaintiff to prove. If, therefore, he is un
able. to demonstrate his full expectancy, he nearly always can 
rescmd the contract and recover 0 - A. 1 In Illustration 19-5 
because B stru:ted ~ut wi~ $120,000, gave $2,000 to S, and spen; 
$1,~00 searchmg title, his measure of loss is shown by the followmg: 

L = $120,000 - 117,000 

L = $3,000 

To the extent that B recovers money previously paid to S _ 
the $2,000 ~;po~it --:- c~~rts and commentators may refer to the 
pro~ess as ,~estitution and the basis of recovery as "unjust 
en?chme~t. But the real basis of the recovery, I submit, is not 
UnJust ennchment, but the need to compensate the plaintiff for 0- A.3 

~19.19 .. 1E. A. Farnsworth, Contracts 888 (1982). Reliance expenses aid 
to third parties now are routinely awarded when the plaintiff rescinds ~ee 
e.g., Cherry v. Crispin, 346 Mass. 89, 190 N.E.2d 93 (1963); L. Albert & So~ 

Armstrong Rubber Co., 178 F.2d 182 (2d Cir. 1949) (Hand, J.) (where ex-
~ot proved but reliance interest is, contract plaintiff may get reliance 

3 A. Farnsworth, Con~acts 908 (1982). 
I struggled f<;>r a long time to try to avoid this conclusion, which seems 

-,.. ... ..,."'· The Incoherence of orthodox restitution theory - that un· t 
Per se J. tifi ti"tu · JUS . !-fS es r~~ tion - is such that no one has been able to 

a convmang defimtion, o: even a convincing set of criteria, for de
when there has been ennchment and when it is deemed "unjust " 

po~;sible that t~e spell of the Restatement of Restitution has been su~h 
• ?,;;: has ~oticed the emperor has no clothes? On the multiple mean

ne~t: see 1 G. Palmer, Law of Restitution 44-47 (1978) For an 
at ;x1plammg "unjust" in bargain terms, see Levmore, Explaintng Res

Va. L. Rev. 65, 67 (1985). 
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In many contract cases, the plaintiff has surrendered to the 
defendant a specific item rather than money. If the plaintiff was 
not attempting to sell that item at the time, it may have had 
special value · to the plaintiff. Specific rescission, generally in 
the name of replevin or constructive trust, may be available to 
him if there is no other way to make him whole.4 Alternatively, 
the plaintiff may sue for the reasonable value of the item given. 

If, in reliance on the contract, the plaintiff has performed 
services for the defendant, return in specie generally is imprac
tical. The court awards substitutionary relief. Courts and schol
ars frequently characterize such relief as being based on unjust 
enrichment rather than as loss from Original Position, but the 
popular characterization is almost certainly wrong. For ex
ample; it certainly does not explain the "losing contract" cases 
that have long perplexed scholars committed to the unjust en
richment theory of restitution. In the typical case, 5 the plaintiff 
contracts with the defendant to build a dam for the defendant 
for a price of $350,000. The plaintiff commences work, but the 
project proves to be a terrible deal for the plaintiff. Costs, which 
were expected to be only $300,000 (resulting in a $50,000 profit), 
have risen to $600,000 with the dam only 95 percent complete. 
The defendant already has paid the plaintiff 94 percent of the 
consideration. Then, fortunately for the plaintiff, the defendant 
breaches and refuses to allow him to finish. Instead of asking 

When courts award premiums in restitution cases, it usually is to com
pensate for loss of special value; occasionally, the court uses restitution as an 
alternative measure of purely punitive damages. 

4 See, however, Cherry v. Crispin, supra note 1, a specific restitutio~ ~se 
not involving either replevin or constructive trust. In Cherry, the pla~n~ffs' 
had purchased a home infested with termites. The ~ourt a~lowed the platntiffs 
to rescind the contract, return the house, and receive their money back. 
was the correct decision, for an award based merely on cost of 
diminution in market value would not have fully compensated 
the special expectations home buyers have for the property they ""rrmtt•e. 

not fully compensatory to force home buyers who justifiably have 
in a house to keep the house on payment of only market losse~. 

5The text represents a simplified version of Boomer v. Mmr, 24 P 
(Cal. App. 1933). 
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the defendant how he can return the favor, the plaintiff sues in 
quasi-contract for the cost of the work performed, less amounts 
already paid. The court awards $600,000, less amounts already 
paid. 6 

Such cases are puzzling to scholars because if plaintiff had 
completed the project and sued for the price, he would have 
received only $300,000, less amounts already paid. Under the 
agreement between the parties that is all the plaintiff would 
have been entitled to. Moreover, the defendant does not seem 
to have been enriched by more than $300,000, the value the 
parties themselves put on the dam. In fact, the plaintiff is al
lowed to recover $600,000 (less amounts already paid) not be
cause the defendant has been enriched in that amount, but 
because the court is repairing the plaintiff's loss- the differ
ence between the plaintiff's Original Position and his Actual 
Position. The court can do so because the defendant has dis
avo.wed the contract between the parties - the only basis on 
~hich the defend?n~ was entitled to this work from the plain
tiff- and the plamtiff therefore·may proceed in·a noncontrac
tual context. 7 

Once ~e retreat from the attempt to shoehorn losing con
tract cases mto the theory of unjust enrichment, we can see the 
~eal problem with the holding of those cases. The real problem 
Is .that the court probably should not permit the plaintiff to re
scmd the contract and thereby trigger substantive restitution -
really. a species of tort law. Rescission is the proper remedy for 
matenal bre~ch of.contract. Here, the defendant has paid nearly 
all the consideration and the plaintiff has completed nearly all 
the work. The court might do better to enforce the agreement 

the parties, awarding the plaintiff the portion of the 
......,,~v.•uuu the defendant has not already remitted. 

Let us now turn to the more traditional tort causes of ac-

the court awards the reasonable value of the work rather than the 
of expenses, the case may be analyzed as compensating for oppor

Cf. the architect cases, discussed in §19.20. 
Farash v. Sykes Datatronics, 59 N.Y.2d 500, 452 N.E.2d 1245 465 
917 (1983) (plaintiff may obtain reliance damages when cor:tract 

statute of frauds). 
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tion. A successful claimant theoretically is entitled to (at least) 
the difference between his Original Position and his Actual 
Position after the tort. The claimant must prove the loss, 
however, and in tort cases, quantifying the difference be
tween Original and Actual Positions often is not so easy as 
it is in contract. Suppose the plaintiff has lost a leg due to the 
defendant's negligence. The loss is unquestionable and cannot 
be restored in specie. On the other hand, it also is nonquanti
fiable, which raises doubts about the adequacy of a money 
award. 

There are two possibilities. The court could order the de
fendant to perform personal services designed to compensate 
the plaintiff: an apology, assistance with mobility and medical 
care, acquisition of prosthetic devices. 8 Or, the court could close 
its eyes, take a leap, and choose a sum of money for the defen
dant to pay. Perhaps either the defendant or the market could 
cure the damage equally well - or equally badly - but the 
courts award money rather than mandating that the defendant 
perform services for the victim. This is the correct response. 
For practical and psychological reasons a tortfeasor probably 
will not respond as readily to his victim's needs as will the 
market. A person who has injured another tends to resent the 
one he has injured, and judicial prodding is likely to exacer
bate the resentment. Therefore, even in absence of the Thir
teenth Amendment's proscription of involuntary servitude, the 
courts probably would award damages rather than personal 
services.9 

In another kind of tort case the injury not only is un
quantifiable, but the fact of unquantifiable injury is hard to 
prove. This is especially so if the injury is a dignitary one or 

8 A desire to emphasize human "connectedness" (interdependen~e) 
induced some academics to suggest that the tortfeasor shoul~ proVIde 
continuing assistance rather than pay the victim a sum from whtch the 
can resort to the market. 

9 For a discussion of the rule, see E. A. Farnsworth, Contracts 
(1982). 
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involves the imposition on the plaintiff of an unbargained
for risk, 10 as when the plaintiff is the victim of theft, fraud 
breach ?f ~id,ucia~ duty, or violation of a constitutional right~ 
The plamtiff s f~ehngs o~ outrage and his decrease in security 
~ay not be subJe~t to direct ~roof, but the average judge or 
JUror can be convmced of their existence. The problem then 
?ecomes one of attempting a rough compensation for the in
JUry to the extent it exceeds quantifiable loss. Modem courts 
employ substantive doctrines such as the tort of outrageous 
con~~ct to justify compensatory damages. But there are more 
traditional ~oml?ensation devices, which are still employed freely. 
These ~~~ces mclude a constructive trust to give the plaintiff 
a specrfic Item free of the claims of other creditors 11 a con-

• I 

structive trust or accounting for profits to award money over 

. 
10The effect of contract fraud of placing on the victim an unbargained-for 

ns~ ~af be demonstrated by the following graph. The line B-C represents 
plamtiff s damages should he elect to affirm the contract. 
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11Hi ks c v. Clayton, 67 Cal. App. 3d 251, 136 Cal. Rptr. 512 (1977). 
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and above the quantifiable loss proved, 12 a higher ~ea_sure 
of restitution than appropriate in the absence of d1gmtary 
loss, 13 and damages purportedly punitive but actually compen-
satory.14 . 

Thus, in each case, the remedy selected, whether reliance 
damages, tort damages, punitive damages, or some version of 
restitution, is the one designed to best bridge the gap between 
the plaintiff's original and actual P?sition_s: Usually, however, 
the plaintiff can prove some loss m addition to 0 - A. !he 
second level of compensation is the subject of the next section. 

§19.20. SECOND LEVEL OF COMPENSATION: 
OPPORTUNITY LOSSES (N - 0) 

The second level of compensation is N - 0, the difference 
between the plaintiff's original position and the position he 
would have enjoyed but for the defendant's conduct. Return to 
Illustration 19-5: 

Illustration 19-5. On March 1, B, a tenant on Blackacre, 
has cash savings of $120,000. On that date, he enters into 
a contract with S, the landlady, whereby Swill sell Black
acre to B for an agreed-on price of $100,000. B gives Sa 
$2 000 deposit and spends $1,000 searching title. Closing 
of' title and full payment of the purchase price are to take 
place on May 1. On May 1, the market value of Blackacre 

I2E.g., Snepp v. United States, 444 U.S. 507 (1980). 
I3E.g., Olwell v. Nye & Nissen Co., 26 Wash. 2d 282; 173 P.2d 652 (1 

(restoration of pro rata profits earned by converted machme rather than 
inution of value or reasonable rental value). 

I4 D. Dobbs, Handbook of the Law of Remedie~ 205 (~97~). For a 
example of punitive damages being used to vindtcate dtgmtary loss, 
Goldwater v. Ginzburg, 261 F. Supp. 784 (S.D.N. Y. 1966), affd., 414 F.2 
(2d Cir. 1969), cert. denied, 396 U.S. 1049 (1970) (punitive damag~s for 
tional libel of Senator Barry Goldwater during presidential campatgn). 
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is $107,000. On that date, S fails to show up at closing and 
subsequently refuses to convey title. 

Assume that B can demonstrate that in contracting with S he 
turned down an opportunity to acquire another tract that's al
most as good for the same price and that as of the agreed-on 
date of closing that tract was worth $105,000. In this case, 
B incurred not only out-of-pocket expenses (the $3,000 paid 
out) but also opportunity losses. A plaintiff who can prove 
opportu~ity losses as well as out-of-pocket expenses may be 
able to mcrease the amount of his recovery. In formulaic 
terms, 

or 

Loss = Position if there had been no 5-B Contract 1 

- Actual Position 

L=N-A 

Because B started out with $120,000, the total amount of loss 
may be divided into out-of-pocket and opportunity costs (ad
justing for title expenses) in this way: 

L = (N - 0) + (0 - A) 

Substituting the numbers in Illustration 19-5, we arrive at 

L = [($120,000 - 100,000 - 1,000 + 105,000) 
- ($120,000)] + ($120,000 - 117,000) 

L = $4,000 + $3,000 

L = $7,000 

the formula out in this way tells us that B' s opportu
losses are $4,000 and his out-of-pocket losses are $3,000. 

§19.20. 1Hereinafter represented by "N." 
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In contracts scholarship, the total of out-of-pocket ex
penses and opportunity losses (that is, N - A) is called plain
tiff's reliance interest. 2 Although this term is inappropriate to 
tort cases, the courts traditionally measure tort cases by a sim
ilar formula: the difference between what the plaintiff's posi
tion would have been if the tort had not occurred (N) and the 
plaintiff's actual position (A). As in contract cases, one may 
split N - A into two components - opportunity losses, such 
as income lost after the date of the tort by reason of the tort 
(N - 0), and the difference between the plaintiff's original and 
actual positions (0 - A). 

I have already noted that the "losing contract" decisions 
seem inexplicable when one considers the basis of "restitution" 
to be unjust enrichment. 3 There is a series of professional ser
vice cases that presents analogous problems. The typical fact 
pattern is that a landowner requests an architect to design plans 
for a proposed building or other improvement. In anticipation 
of winning a contract the architect proceeds to draw the plans, 
but the landowner then changes his mind for reasons that have 
nothing to do with the architect or the quality of the architect's 
work. Although there is no contract for the architect to enforce, 
a number of courts have used a quantum meruit standard to 
permit recovery for the value of the architect's time and 
work.4 

Restitution scholars have found such cases difficult be
cause they are not contract cases, they do not fit the usual con
ception of tort, and because the landowner, having no use for 
the plans, really is not enriched by the architect's work in any 

2 Fuller and Perdue, The Reliance Interest in Contract Damages, 46 Yale 
L.J. 52 (1936). For cases involving recovery of contract reliance damages, see 
Drennan v. Star Paving Co., 51 Cal. 2d 409, 333 P.2d 757 (1958) (Traynor, J.); 
L. Albert & Son v. Armstrong Rubber Co., 178 F.2d 182 (2d Cir. 1949) (Hand( 
J.). 

3 See §19.19. 
4See, e.g., Parrish v. Tahtaras, 7 Utah 2d 87, 318 P.2d 642 (1957); 

v. Marshall, 54 A.2d 353 (D.C. Mun. Ct. 1947). 
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but the most trifling respects. But if one applies the consent 
and compensation principles to certain reasonable assump
tions, the problems disappear. Under prevailing custom, an 
owner approaches an architect to ask the latter to prepare and 
submit plans for the owner's approval. At this stage, there may 
not be a contract, but both parties understand that if the owner 
is dissatisfied with the plans the owner may reject them and 
ask the architect to draft others or the owner may tum to an
other architect. Further, it is understood that if the plans are 
satisfactory the owner will retain the architect, and the latter 
will supervise the construction of the project. The architect then 
is paid a generous percentage of the total cost of the improve
ment. 

In these circumstances, the architect is on actual notice of 
certain risks that the plans will be rejected. The architect un
derstands that rejection may occur because the plans would be 
too costly to execute, because someone else proposes a more 
satisfactory scheme, or merely because they are not to the own
er's taste. But the architect does not have actual notice of an 
appreciable risk of highly unusual events, such as the owner's 
hiring him and then changing his mind for arbitrary or un
foreseeable reasons. If one accepts those assumptions, 5 it fol
lows that when the owner cancels because he has changed his 
mind for arbitrary or unforeseeable reasons the owner imposes 
nonconsensual loss on the architect6 and owes the architect 
compensation. 

5 The validity of the assumptions actually depends on local cultural fac
tors not mentioned in the cases. 

61.e., the owner denies the architect the implicit consideration for which 
the latter worked: a particular level of probability that the plans would be 
accepted and the improvement built under the architect's supervision. One 
can demonstrate the unbargained-for nature of the architect's additional risk 
by means of a kinked price curve. On the chart, the quantity 0-A represents 
the risk that the architect would not be employed, but only to the extent that 
the architect had actual notice of that risk; 0-B represents the real risk of 
nonemp~oy?lent; P0 is the architect's received consideration ("price"- not 
1\ecessarily m money) under conditions of no risk; P1 is the actual considera

. and P2 is the "ideal price"- the consideration for which the architect 
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How is such compensation to be measured? If th~ ar~hitect 
did not work on other projects because he was occupied m pre
paring the defendant's plans, then the .architect h~s incurred 
lost profits - opportunity losses. Assummg the architect would 
have worked on other projects at the market rate, then the ma~
ket rate, or quantum meruit, is the proper measure.of the archi; 
teet's recovery. This is the measure commonly used m the cases. 

Once again, we see the selection of a substantive law the
ory driven by the extent to which the victim has be~n able to 
prove loss. If the victim can dem.o~strate opportumty losses 
(N - 0), then in contract and traditional tort case~ t~os~ loss~s 
are awarded outright. When nonconsensualloss IS Inflicted m 
the interstices between contract and traditional tort causes of 

would have performed if he had had notice that the owner might change his 
mind. 

Architect's 
Risk 

0 

Architect's Price 

P, I 
---;(p 

II 2 

11 I 
1 At..._l-tdeal Price line 

I I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

7If the product given is in the form of goods rather than services, 
analogous measure is quantum valebat or quantum valebant. 
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action, the court employs some version of quasi-contract, such 
as quantum meruit or quantum valebant, or constructive trust, re
plevin, or accounting for profits. 8 The choice of remedy de
pends on which one the court believes is likely to compensate 
more fully (without, of course, overcompensating). 

§19.21. THIRD LEVEL OF COMPENSATION: NET 
EXPECTANCY IN CONTRACT CASES 
(E-N) 

The full amount of N - A is the cap on damages when 
there is no enforceable contract. As noted above, 1 however, when 
parties agree to change the rules between them, they alter the 
scope of their normal consent to loss. Recall Illustration 19-5, 
which is reproduced here, together with a lost opportunity. 

Illustration 19-5. On March 1, B, a tenant on Blackacre, 
has cash savings of $120,000. On that date, he enters into 
a contract with S, the landlady, whereby S will sell Black
acre to B for an agreed-on price of $100,000. B gives Sa 
$2,000 deposit and spends $1,000 searching title. Closing 
of title and full payment of the purchase price are to take 
place on May 1. On May 1, the market value of Blackacre 
is $107,000. On that date, S fails to show up at closing and 
subsequently refuses to convey title. B can demonstrate 
that in contracting with S he turned down an opportunity 
to acquire another tract for the same price and that as of 
the agreed-on date of closing that tract was worth $105,000. 

• 
8 A related use of restitution theory arises in the context of what econo

mists call "public goods" - products or services that confer benefits on non
purchasers (free riders) in a way that imposes additional costs on the 

. A court may focus on the benefit to justify requiring the free riders 
pay for the additional costs they impose. See, e.g., Island Improvement 

.v. Fo.rd, 1~5 N.J. Super. 571, 383 A.2d 133 (App. Div. 1978) (private 
m residential community). 

§19.21. 1 See §19.9. 
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In this case, B agreed to surrender the sum of $100,000 in ex
change for Blackacre, and S agreed to surrender Blackacre in 
exchange for $100,000. When S breached the contract, she, as
senting to conduct, imposed nonconsensualloss on B. 2 

In order to compensate for that loss, it is necessary to raise 
B to the position he would have been in if the contract had been 
honored - his Expected Position (E). Thus, as every lawyer 
knows, the formula for contract damages is: 

Loss = Expected Position - Actual Position 
or 

L=E-A 

In Illustration 19-5, because E = $107,000 (value of Blackacre) 
+ $19,000 cash and A = $117,000 cash, 

L = ($107,000 + 19,000) - ($117,000) 

L = $126,000 - 117,000 

L = $9,000 

This formula may in turn be expressed as three separate 
factors: out-of-pocket losses (0 - A), opportunity losses 
(N - 0), and what economists call "economic rent" and Pro
fessors Fuller and Perdue define as "net expectancy'' (E - N)
the extent to which this contract was better than the one passed 
by: 

L = (E - N) + (N - 0) + (0 - A) 

In Illustration 19-5 as modified by the opportunity loss, net ex
pectancy is $2,000, opportunity loss is $4,000, and out-of-pock
ets are $3,000. These add up to total damages of $9,000. 

As the opportunities lost begin to approach the quality of 
the opportunity afforded by the breached contract, the net ex..,. 
pectancy (E - N) approaches zero, and the reliance 
approaches total expectancy (E - A: gross expectation 

Chapter 19. Hypothesis on the Principles of Private Law 
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est, in the language of Fuller and Perdue). Put another way, 
the contract measure of damages, E - A, approaches the mea
sure used in noncontract cases, N - A. 3 For example, if the 
land the plaintiff would have purchased in absence of a con
tract was worth $106,000 instead of $105,000 at the time of breach 
the reliance interest would be $8,000 (instead of $7,000) and th~ 
net expectancy would be only $1,000 (instead of $2,000). When 
opportunities passed by are comparable to those of the con
tract, the plaintiff's counsel usually has an easier time proving 
gross expectation interest. 

The dependence of remedies on matters of proof may be 
s.een by examining ~aditional judicial treatment of consequen
tial damages. Consider a variant of Illustration 19-5, wherein 
during the executory period of his contract with S, B enters into 
a contract to resell the property toR for $110,000. Courts have 
been willing to calculate damages based on the fair market value 
at time of closing - such damages are the "natural conse
quence" of the defendant's breach 4 - but $3,000 over market 
value would be considered "consequential" damages, and either 
~ould b~ denied entirely or would require special proof. Dis
tilled to Its essence, judicial reluctance to award consequential 
damages amounts to an insistence that (a) those damages be 
proved 5 and (b) they be foreseeable to the defendant- that 
the defendant have actual notice of them in advance. 6 In the 
absence of actual notice of the results, an actor does not assent 
to conduct and is not liable for loss imposed. 7 

3 E. A. Farnsworth, Contracts 888 (1982). 
4This is the first rule in Hadley v. Baxendale 9 Ex. 341 156 Eng Rep 145 (1854). , , . . 
5If the case is one in which the plaintiff is suing for his expectancy, he 

must prove that he really had the expectancy. A court may elect to apply a 
tort rather than a contr~ct measure when it considers the expectancy to be 
:=proved. See, e.g., Smith v. Bolles, 132 U.S. 125 {1889) (plaintiff claimed to 

ve expected stock worth $10 per share when his purchase price was $1.50 
share). Cf. Chatlos ?Y~tems v. National Cash Register, 670 F.2d 1304 (3d 
1982) (where a maJonty, but not the dissent, believed that the plaintiff 
the large expectancy claimed). 
6This is the second rule in Hadley v. Baxendale, supra note 4. E. A. 

Contracts 874 {1982). 
7See §19.4. 
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§19.22. BARGAIN SIMULATION AND BARGAIN 
STIMULATION 

In absence of an enforceable contract establishing an Ex
pected Position, the plaintiff with adequate proof is raised to 
the position he would have been in if the loss had not been 
inflicted (N - A). 1 When a court uses money to accomplish 
this aim it attempts to duplicate the sort of arrangement the 
parties might have entered into if they had .agr~ed on. the mat
ter in advance. A similar process of bargam simulation takes 
place when a court must construe a written instrument to cover 
a situati.on that the parties did not bargain over because they 
were not the original parties to the instrument (as, for example, 
a deed earlier in the chain of title) or because they did not fore
see the events as they transpired.2 In effect, the court posits a 
hypothetical expected position for the plaintiff and t~e~ s~e~s 
to place the plaintiff in that position. The result of this JUdi~Ial 
bargain simulation is the constructive agreement, or hypothetzcal 
bargain. 3 • • • • • 

Perhaps the most explicit example of JUdicial bargam .su~
ulation is the doctrine of quasi-contract, whereby the plamtiff 
is compensated "as if" (quasi) there were a contract. Although 
the courts usually are not so explicit, one can find many other 

§19.22. 1See §19.20. 
2 Union Pacific R.R. Co. v. El Paso Natural Gas Co., 17 Utah 255, 408 P.2d 

910 (1965). See also §10.11 (construction of mineral conveyances). 
3"Constructive agreement" may be the more accurate- albeit the l~ss 

colorful - term, for the courts fill in the gaps in donative transfers by ~ st?'
ilar method. Thus; in the donative context, the courts construe uncertamties 
in favor of the donor. This reflects the fact that, had the parties been able to 
foresee unforeseeable events, the donee still would not have had an:y bar
gaining power, so most issues presumably would have been resolved m the 
grantor's favor. . . { 

The term "hypothetical bargain" appears in legal.h~erature,. b~t ts o · 
comparatively recent coinage. See, e.g., Levmore, Explammg Restit';ltion, 
Va. L. Rev. 65, 68-69 (1985); Easterbrook and Fischel, Close Corporations 
Agency Costs, 33 Stan. L. Rev. 271, 291 (1986). Ju~g~ ~ast~rbrook uses 
term to describe arrangements that are wealth-maXlmizmg m the """'"'~, .. -
Because, however, no party would grant a benefit without . 
perceives to be its equal or greater in return, my use of the term ts 
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instances i~ which the courts expressly state the nature of what 
they are domg. 4 

Not e~ery award of money is a hypothetical bargain; for 
examp~e, srmpl~ re~rn.ing money the plaintiff paid is not a hy
pothetical bargam. Similarly, if the plaintiff proves opportunity 
losses and out-of-pocket expenses and the court awards only 
out-of-~o~ket expenses, that is not a hypothetical bargain, for 
t~e plamtiff never. would have negotiated to give up opportu
mty c~sts for nothmg. A court arrives at a hypothetical bargain 
when It fully compensates for every item of proved loss under 
the formula N - A. 

In cases of the third paradigm - where the loss, often ir
rep~rable, alr~a~y has occurred - full realization of the hypo
~hetic~l bargam IS not always practical. It is, however, a useful 
Ideal m such cases. But an important distinction between cases 
of the second paradigm (specific protection for the less valuable 
us~). from cases of the fourth paradigm (protection for the more 
efficie~t use conditioned on payment of compensation) is that 
f?r a dispute to be treated in the fourth paradigm, compensa
tion must be complete. If the court cannot make it so_ if it 
cannot realize. the ideal of the hypothetical bargain _ then in 
almost every mstance the court will treat the case within the 
second paradigm. s 

40ne example is cited at §4.4.3, note 18. For examples in other contexts 
see A!bert M. Greenfield & Co. v. Kolea, 475 Pa. 351, 380 A.2d 758 760 (i~ 
~~osmg ~e!ault rule in landlord-tenant case, "the court is left with 'the task 
0 etermmm!? ~ha~, the I:'a~es would have done had the issue arisen in 
~t~;~t negotiations ); Phllhps Petroleum Co. v. Cowden, 241 F.2d 586 (5th 

· 7) (?'easure of damages for wrongful geophysical exploration "should 
farrly closely to the sort of agreement that might actually have been 

by reasonable parties: .. ");Sheldon v. Metro-Goldwyn Pictures Co ., 
390 ~1940) ~a~countmg for profits for copyright infringement). ~e 
Umon Pacific R.R. Co. v. El Paso Natural Gas Co., supra note 2: 

resolvi~g a disput~ about the interpretation of provisions in a contract the 
th 1~ to dete~me what the parties intended at the time it was executed; 

e .mtent With respect to some unforeseen subsequent occurrence is not 
articulated, what would have been their intent if their minds had ad
to such an occurrence. 408 P.2d at 913. 

is t~e. ~are exception where transaction costs would make real 
prohibitive. See Boomer v. Atlantic Cement Co., 26 N.Y.2d 219, 
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§19.23. RULES AND OCCASIONS 
FOR CONSTRUCTING A 
HYPOTHETICAL BARGAIN 

Each third or fourth paradigm case is a poten~al ca~~idat: 
for a hypothetical bargain. There are, however, fauly ngt? ~n
teria for structuring hypothetical bargains. After determmu~g 
that such an arrangement is appropriate, a court must as~ertam 
what kind of agreement the parties might have en~ered If.t~ey 
had dealt with the matter themselves beforehand. .In arnvm? 
at its determination, the court considers the same kinds of evi
dence it might consider if it were determin~g the scope of an 
actual agreement between the parties: theu respective p:ur
poses, their actual intent at the time, and so forth. In appl~mg 
this evidence, the court must abide by both of two. rules. First, 
the court must put itself in the position. of the par~es before the 
issue arose. For example, if the court IS constdenng ho~ the 
parties to a contract might have dealt with an ~nforeseen Issue, 
it must act as the parties would have acted without t~e b~nefit 
of hindsight. Second, if the relation between the parties IS not 
donative, the court must take account of t~e fact that had.they 
negotiated a resolution of the unforeseen Issue,. the bene~ts of 
the resolution probably would not ha~e been en.tirely one-sided. 
Each party would have required that Its concess~ons be matched 
by compensating concessions by the other si.de. Thus; con
sidered from the time of contract (or, if appropnate, considered 
from the time immediately before the issue arose), the court's 
arrangement must be Pareto-superior. 2 If the damage alrea~y 
has occurred (the usual third paradigm case), the court does tts 
best to achieve this ideal. If the damage has no: yet occurre~, 
inability to achieve Pareto-superiority results m the court~ · 

257 N.E.2d 870 (1970). In Boomer, 15 plaintiffs owned 8 separate 
even in Boomer, it appears that most of the loss was 
special. The use of 4 of the parcels is not stated, but all o~ t~e ren1ait1til1 
were used mainly for the production of income. See ~he optntons at 72 
2d 834, 340 N.Y.S.2d 97 (truck repair shop and m~btle home sales lot, 
farm and tenant house, and auto shop) and at 55 Mtsc. 2d 1053, 287 N. 
112 (unspecified business). 

§19.23. 'See §19.22. 
20n Pareto-superiority, see §19.24. 
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tr:eating t~e case under the second (bargain-stimulating) para
dtgm. Thts becomes apparent when one examines cases involv
ing persons with pre-existing legal relationships, the subject of 
the next section. 

§19.24. THE PRE-EXISTING RELATIONSHIP CASES 

Many cases involve parties among whom there is some pre
existing relational structure: co-owners of real or personal 
property, landlord and tenant, vendor and vendee, trustee and 
beneficiary, members of the same organization, shareholders 
in the same corporation, or parties to a contract that fails to 
addre.ss the issue at hand. The striking fact about such cases, 
espeaally when there already is a governing mechanism that 
all parties had previously accepted (for example, a corporate 
board of directors), is judicial insistence on full compensation 
to V before a court will sanction an action by A. This is true 
even if V represents a small minority of the entire group. Thus, 
if the harm can continue into the future and compensation is 
impractical~ th~ courts treat the matter as a second paradigm 
case.- W~Ich IS to ~a.y they protect the lesser right in the hope 
of stimulating bargammg. If compensation is practical, the courts 
treat the matter as a fourth paradigm case - protection of the 
greater right, conditional on full compensation for the lesser. 

In economic terms, the courts do not sustain group actions 
even when they are unquestionably efficient 1 unless they are Pareto
superior.2 

§19.24 .. 1 An action is efficient for a certain group of people if it increases 
economic value. Despite the difficulty of expressing some values in eco

terms, most legal writers use the word "efficient" to mean much the 
as the philosophical term "utilitarian" - that is, increasing net happi

than decreasing it. 

An action is Pareto-superior for a particular group if after the action at 
one person is better off and no person is worse off. To illustrate, imagine 

of three people (A, V-1, and V-2) in which each person has a net 
of $100. Assume that A undertakes an action that increases his own 

Worth to $150 and increases the net worth of V-1 to $120 but decreases 
ne~ ~or~h. of ,'f-2. to $90. Assu~ing ~o unexpected consequences, the 

Is effiCient With respect to this society because it has increased over-
worth from $300 to $360. But it is not Pareto-superior because it re-
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Many illustrations of this judicial predisposition may be 
drawn from the law of conveyancing, and some of these are 
examined in this book. 3 Following are several other examples: 

1. If the trustee of a private trust manages property for a 
life beneficiary and a remainderman, the trustee may not invest 
in a way that disproportionately harms one beneficiary, even 
though the net result is good for the trust as a whole. If the 
trustee wishes to retain the investment, he must compensate 
the losing beneficiary from the gains of the winner. Thus, when 
a trustee purchases a wasting asset with a high current income 
and little future principal, some of the income must be "amor
tized," or allocated to the remainderman.4 

2. In close corporation cases the courts authorize dissolu
tion for "oppression" of the minority where majority conduct, 
even if reasonable for the entity as a whole, defeats the minor-

duces V-2's wealth from $100 to $90, thereby leaving him worse off. The 
action can be made Pareto-superior if compensation for V-2's loss is built into 
it. If as part of the measure A and V-1 each give V-2 $5, A and V-1 still are 
better off (having $145 and $115, respectively), and V-2 is no worse off. Com
pensation has rendered an efficient action both efficient and Pareto-superior, 

"Unexpected consequences" may include bitterness and demoralization 
of V-2 that may outweigh the monetary gains of the action unless V-2 is com
pensated. Professor Michelman uses the phrase "critical demoralization" to 
define a situation in which such demoralization exceeds the "settlement cost" 
(administrative cost) of compensating V-2. See Michelman, Property, Utility, 
and Fairness: Comments on the Ethical Foundations of "Just Compensation" 
Law, 80 Harv. L. Rev. 1165, 1214 (1967). 

It is clear that any truly efficient action can be rendered Pareto-superior 
through the compensation device, unless the costs of compensation are un· 
usually high. Obversely, if A and V-1 do not have enough gains to be able to 
compensate V-2, then, although the action may have benefited A and V-1, it 
really wasn't efficient and never should have been undertaken. For example, 
if an action benefits A and V-1 $20 each but costs V-2 $50, the action is 
efficient. Net losses ($50) exceed net gains ($40). ''Thus, it would appear 
any measure which society cannot afford or, putting it another way, is 
willing to finance under conditions of full compensation, society 
ford at all." Michelman, supra, at 1181. Compare San Diego Gas & 
v. City of San Diego, 450 U.S. 621, 621 n.26 (1981) (Brennan, J. dissen,f:l! 

Efficiency is sometimes called potential Pareto-superiority. 
3E.g., §10.11 (construction of "other minerals"). 
4 3A A. Scott, The Law of Trusts 184 (4th ed. 1988) (W. Fratcher 

id. at 211 (allocating part of the sale price of property not producing 
to life beneficiary). 

566 

Chapter 19. Hypothesis on the Principles of Private Law 
§19.24 

i~' s reasonable expectations. s But if them. 'ty' I . 
tifiable and those in control can com mo~I s oss IS quan
need not be dissolved. 6 pensate for It, the corporation 

. 3. In cases involving mutual benefit soci . 
tives, the courts refuse to enforce byla eti~s and coop~ra-
members who joined previous to th; a~:~:e:~!s i~gamst 
::r:gb:~ would shuffer disproportionate loss by reason o:~~: 
. . even w ere the member h d . 
JOining that they would be b d bs fua agreed at the time of 

oun y ture changes 7 
4. Under the "changed conditions" d . . . 

covenants that run with the land ld . ocdtrine applied to 
·f · ' o servitu es surv· I It would be economically ff . t Ive even 
invalidated only if the dom ~ ICien to remove them. They are 
benefit (other than nuisance I~:l~~)e~~= ~ho lo~ger enjoys any 

em. 

5Matter of Kemp & Beatie 1 
N.Y.S.2d 799 (1984); Meiselmal~ ~~is:i N.Y.2d 63, 473 N.E.2d 1173, 484 
(1983). Cf. the statutory ri ht of~~~ . ~~n, 309. N.C. 279, 307 S.E.2d 551 
the dis~enting shareholde~ has thepXr~:~~ ~ ~usmess co:tyorati'?ns, where 
of certam extraordinary corporate acJ ought out if he disapproves 
of Corporations 997-1010 (1983)· R Cl o~s.CH. Henn and J. Alexander, Laws 

An example in a uasi- ubll . ar '. orporate Law 443-461 (1986). 
to serve." When the ;overf. c context Is the monopolist's traditional "duty 
vide ~ good or service (ther~i~ 1~~~~~o~~~m entity the exc~usive right to pro
coercron), the good or service must be d ! conJ~mer ~ho:tce by government 
tory manner irrespective of consideratione v;r~f ~n a fair ~d ?on.discrimina· 
duty to serve, see generall C H s o e Icrency maXImiZation. On the 
;;acks (1986). For a surve/of thea:s:~~ ~ ttessler, The Wrong Side of the 
aa~ and M. Wolf, Land Use Planning 6d:.t,7~ (~;~r)e on the subject, see C. 

See, e.g., Maddox v Norman 206M 1 . 
after remand, 215 Mont. 458, 697 p'2d 136~(t. '669 P.2d 230 (1983), appeal 

when lack of market for ~inority' 19:5) (court sought to force bar-
~\li!ntJlfialble; later, when there was a . s s ares suggested loss was not 

7 ,"court simulated bargain). preVIous transaction to serve as a price 
See, e.g., Lambert v F h ' 

(1972); Whitney v. Fa~;~ ,ermen s Do~k Coop., 61 N.J. 596, 297 A.2d 
~19~3). See also Annot., 61 ~.i~R~fct ~J:(~9~~)., 110 Neb. 157, 193 N. W. 
Riley v. Stoves 22 Ariz A 2 · 

v. Truskolaski, s8 Nev. 200, j[s· p ~~ i2~(i9~g 747 (1974); Western Land 
Club v. Swanson, 24 Wash A. 1 ). See also Lakemoor Com-

exercise reserved power. to ~ft· ~h 600 p .2d 1022 (1979) (developer 
contract expectancies even ~ e covenants so as to impair lot 

Petersen v. Beekmere Inc 117 ~uJg~ lot owner had notice of res-
' ., · · uper. 155, 283 A.2d 911 (Ch. 
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Mineral law provides many illustrative cases, often involv
ing conflicts between landowners and the owners of mineral 
interests. The usual scenario is that a consensual agreement -
such as a mineral deed or oil and gas lease - governs the broad 
outlines of the parties' relationship, but the parties have never 
agreed on important details. The judicial resolution is either to 
immunize the threatened party completely (when loss would 
be nonquantifiable, which is seldom the case in mineral dis
putes) or to simulate a bargain to fill the gap in the parties' real 
agreement. Thus: 

5. The courts regulate the relationship between the owners 
of minerals and the holder of the executive right to ensure that 
the holder of the executive right makes only decisions that are 
Pareto-superior. 9 • 

6. The courts regulate the relationship between mmeral 
lessor and lessee, to the extent not governed by actual a~ee
ment, 10 by the imposition of implied covenants. 11 These Im
plied covenants define the duties o~ the lessee to explore and 
drill, but only in such a way that neither party suffers noncon
sensualloss.12 

7. The courts simulate bargains to deal with the uncer
tainty caused by "other minerals" clauses of deeds and leases. 
For many years the courts did this with specific relie.f, but ~ore 
recently they have turned to monetary compensation devices 
to ensure Pareto-superiority. Thus, the Texas Supreme Court, 

Div. 1971) (disallowing burden of assessment where it would impose a. dis
proportionate burden on some owners in violation of contract expectanoes). 

9Th us, the right to lease the mineral interest of another cannot be ~~er
cised "so as to obtain benefits for 0 that would not also be shared by A. R. 
Hemingway, The Law of Oil and Gas 48 (1983). See also Manges v. Guerra, 
673 S.W.2d 180 (Tex. 1984). 

toEastem Oil Co. v. Beatty, 71 Okla. 275, 177 P. 104 (1918) (no tm]pne:u 
development covenant where parties have agreed on delay rentals as 

tnte). . h · 1 t 
n Cf the application of implied covenants m ot er mcomp e e 

Wood v .. Lucy, Lady Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 (1917) 
J.) (implied promise to use best efforts). th C 

12E.g., Superior Oil Co. v. Devon Corp., 604 F.2d 1~23 (8 . rr. 
(drilling required to fulfill expectations of lessor, but only if there xs a 
able expectation of profit for lessee). 
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the leading tribunal in oil and gas law, now permits the mineral 
owner to extract most minerals under an "other minerals" clause 
conditioned on the payment of compensation to the affected landowner. 13 

F~rther ~lustrations of the Pareto-superiority rule arise in 
cases mvolvmg property owners associations- associations 
go~e.rning condominiums, residential subdivisions, and similar 
entities. For example: 

8. Purs~a~~ to ~he consent principle, a person buying into 
a land subdiVISion Is bound by existing covenants if on actual 
~otice of them. If, ~owev~r, the content of the existing restric
tions was not readily available, or if the association imposes 
n~w rules, the courts review the rules under a Pareto-superi
on~ stan~ard called "reasonableness." If a new or obscure reg
~lation d~s~dvantages any existing unit owner dispropor
tionately, It IS not enforced against that owner unless full com
pensation is provided. 14 If the loss to be compensated is diffi
cul~ to quantify b:cause it is of a personal nature (e.g., a rule 
agamst pets or children), the rule is not enforced against cur
rent owners but is struck down as "retroactive" or "discrimi
natory" as to those owners. In other words, the case is treated 
under the second paradigm and current owners are immune. Is 

• ~3See §10.11. For other ~xamples of imposition of a hypothetical bargain 
m ~~erallaw, seeR. Hemmgway, The Law of Oil and Gas 186-188 (1983)· 
Phillips Petroleum Co. v. Cowden, 241 F.2d 586 (5th Cir. 1957); Prairie Oil & 
qa.s Co .. v. Allen, 2 F.2d 566 (8th Cir. 1924) (nonconsenting co-owner of fu
gitive mmerals cannot prevent other co-owners from developing but must be compensated). ' 

. 14See generally Natelson, Consent, Coercion, and "Reasonableness" in 
Pnvate Law: The Special Case of the Property Owners Association 51 Ohio 
St. L.]. 41, 85-87 (1990). See also Grey v. Coastal States Holding Co.,'22 Conn. 
App. 497, 578 A.2d 1080, cert. denied, 216 Conn. 817, 580 A.2d 57 (1990)· 
Schaumburg State Bank v. Bank of Wheaton, 197 III. App. 3d 713, 555 N.E.2d 

~o .amendment in condominium declaration in business 
assooation granted easement to third party in retnm for ease-

ov:er other prop~rty; Rlaintiff. unit owner opposed grant, claiming dim
In value of. umt; rehef demed, since there was no diminution in fair value of umt). 

l5See 

generally Natelson, Consent, Coercion, and "Reasonableness" in 
L Law: The Special Case of the Property Owners Association, 51 Ohio 

.]. 41, 85-87 (1990). See also Lyman v. Boonin, 397 Pa. Super. 542, 580 
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§19.25. CONCLUSION: ROLES OF EFFICIENCY AND 
POLICY IN PRIVATE LAW 

The previous section examined the courts' treatment of 
disputes involving persons in pre-existing legal relationships. 
The conclusion was that in such disputes, as in other private 
law cases, the courts are true to the principles of consent, pre
vention, and compensation. The implication was that the courts 
judge cases on a standard of Pareto-superiority --:- refusing to 
impose nonconsensual loss, even to further societal goals of 
efficiency and public policy. 

This should be a controversial conclusion, for it has long 
been the fashion to explain private law cases from a public pol
icy standpoint. However, several additional facts su.gg~s~ that 
in such cases "social welfare" takes a back seat to Individual 
justice, and, indeed, may not be on the same bu~. . . . 

First, it is difficult to find private law cases m which mdt
vidual interests are, without prior consent, sacrificed for the 
benefit of a group or for the benefit of society at large. 1 If public 
policy considerations did heavily shape private law, then we 
should encounter many such cases. 

Second, although law-and-economics scholars have ob
served that most legal rules are socially efficient, efficiency is 
not the reason for such rules. The rules are efficient because 
they are designed to enforce, stimulate, or simulate consen~, 
and most people act in wealth-maximizing ways (at le~st in mi
crocosm). In other words, an efficient legal system Is the by
product of respect for free choice and individual autonomy. 

A.2d 765 (1990) and Mcintyre v. Zara, 394 S.E.2d 897 (W. V~. 19~) 
"subject to future restrictions" subject to r~ason~bleness ~evtew; if V 
rescission, he was entitled to return of rehance mterest m form of valu 
improvements). . · 

§19.25. 1 Most involve old rules of property imposed for policy 
poses, such as the rule that "heirs" be mentioned in a ~eed to convey 
simple, the doctrine of des~ctibility of. con~gent remamders, and th 
against unreasonable restramts on alienation. Many of these 
explainable on other grounds, however, and most of the old doc:trtnes 
been abandoned. See Chapter 9. 
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Nevertheless, as we have seen, when efficiency collides with 
autonomy, autonomy prevails. 

Third, the. thesis that justice, not policy, is what matters 
squares well ~Ith the experience of practitioners of private law. 
Although policy arguments. are ~egu1ar fare in law schools (often 
advanced by professors With bttle practice background them
se1ve~), such .arguments are rarely invoked in the day-to-day 
pra~bce of pnvate law. Indeed, the clever litigator may detect 
m ~Is. oppon~nt' s policy argument the signs of a younger law
yer s mexpenenc~ or an older lawyer's desperation. 2 

F?urth, de~pite some we11-pub1icized exceptions, I believe 
most JU~ges b~1Ieve doing justice between the parties is a hard 
enough ~ob Without attempting to divine the wisest course for 
the public weal. In Hobbs v. Massasoit Whip Co.,3 discussed in 
§19.10 and §19_.11, the court ruled for a fisherman over a whip 
factory. A ro1I~ scholar might argue that the decision fur
thered public policy by encouraging whip factories to be more 
ca~eful and by protecting fishermen from economic harm. One 
might as well argue for the opposite result, however, on the 
ground that a holding for the factory would encourage fisher
men to be more careful and would protect from economic harm 
people ~ho work in and invest in factories. Unless the macro
econo~uc fact~ ~re unusually dear-cut or the court is privy to 
extensiV~ empmca~ data, a choice between these two visions of 
the public good Will be arbitrary. UsuaHy the facts are not so 
dear-c~t a1_1d the empirical data are not available. Rather than 
a~t arbitran1y, therefore, most judges limit their attention to the 
dispute before them. 

~ fif~h re~son for concluding that the determinative effect 
pobcy m p~vate law cases has been exaggerated is that even 

courts, mfluenced by six decades of "legal realism," pur-

2
Hence th_e exp~ession, "When the facts are against you, argue the law· 
the.Ia'":/s agamst you, a!gue the facts; when they're both against you: 

· A common vanant of the third alternative is "abuse the wit-
3158 Mass. 194, 33 N.E. 495 (1893). 
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port to rely on public policy, 4 th~i~ policy discussion .usually 
does not provide the rule of deCis~on. ~Ither the pohcy lan
guage is dictum, or it serves an eVIdenba~ purpose. For ex
ample, the social importance of a fact casts light on whether the 
parties had an agreement and, if so, what the scope of th~t 
agreement was. Thus, a court may hold a boilerpla~e clause ~n 
a consumer contract to be unconscionable because It was wnt
ten in tiny type or its terms are technical or unexpected; us?-
ally, however, the determinative fact is that the con~u~~r d~d 
not consent to it.5 Similarly, the warranty of habitability m 
apartments and new homes, someti~es s~id to be a creature of 
policy, 6 is better justified as a reflection of mferred u.nderstand
ing. The doctrine of adverse possession has been said to r~flect 
society's interest in clear titles and in the full.use of land,. ~ut 
if so, that doctrine is an erratic way of furthenng such poba~s. 
Actually, the doctrine of adverse possession has assumed Its 
present form because it reflects the concepts of estoppel and 
consensual abandonment. 8 • • 

Another evidentiary use of judicial "public policy" discus
sions is to respond to testimony that seems perjured or clearly 
mistaken. 9 If in Hobbs v. Massasoit Whip Co. the factory manager 

4Not surprisingly, these opinions are found in law school case~oks in 
disproportionate numbers. For a more primitive, and more honest, vte.w, ~ 
Bodcaw Lumber Co. v. Goode, 1~ A~k. 48,.254 S.W. ~5 (1923) (reJecting 
litigants' attempt to inject public pohcy m a pnvate law dispute). G L 

sSee Dunham, Merger by Deed- Was It Ever Automatic_?, 1~ a .. · 
Rev 419 439 (1976): In discussing why boilerplate warranty ~~dat!fi~rs m 
contract; yield to specific stated warranties, the author states, [T]his l~ ~ 
because of 'consumerism,' 'contracts of adhesion,' 'disparity of bargammg 
position,' 'unconscionability,' or ... because the buye.r ~ts the category 
'protected party.' The problem is really one of d~termu:ung what the 
were bargaining about .... " Id. See §19.6 for a dtscusston of 
guage in written contracts. d 1168 111 

6E.g., Green v. Superior Court, 10 Cal. 3d 616, 517 P.2 , 
Rptr. 704 (1974). L R 135 

7Cf. Ballantine, Title by Adverse Possession, 32 Harvard · ev. 
ssee §19.10 and §19.11. . t d 
90ther purposes include (1) dealing with p~rttes who atte~~t 

lead others, §19.11, (2) assisting in the structunng of hypothetic 
§19.24, and (3) justifying punitive awar~s no~ supportable on comtoen 
grounds. The third is the only true pubhc policy usage. 
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tes~fied that he did not assent to acceptance by silence, the 
testimony probably was mistaken or perjured. If the testimony 
was true, then allowing it to control would enable the factory 
to mi~lead the fishen;nan. Although the Hobbs court did not adopt 
a policy approach,. It could have dealt with the factory man
ager's .testir~10ny Without calling him a liar or a fraudfeasor by 
~s~~mmg ~~ to be honest while declaring some "public pol
~cy as deCisiVe: Not only is this result legitimizing to the loser; 
It may also avOid conflict with the trial judge's findings of fact. 
Of course, the winner doesn't care how he won. 

yYhe~ cons~nt is not present, the court must proceed in a 
b.argam-simulating or bargain-stimulating direction. to The so
Cial value of a resource may cast light on the direction the court 
ought to take and, if it chooses to simulate a bargain, how to 
structure the decree. In Humble Oil & Gas Refining Co. v. West, n 
th: court stated that it was good public policy for a gas reser
Voir near Houston to be used for gas storage. The practical ef
fect of the statement, however, was to demonstrate that gas 
storage was the use most valuable to the parties and the use 
that would have been agreed to had the parties reached a suc
~essfu.l bargain. The court simulated such a bargain by protect
mg this use contingent on compensation for the loser . 

§19.25 

. A futh.er £:unction of judicial policy discussions is to justify 
a high restitutionary and punitive award not to deter or vindi
cate the public interest, but to assure that the total award is not 
undercompensatory. 12 

Another ~cademic fashion is to assert that all law is politi
cal. However, if one uses the term "political" in its usual sense _ 
the promotion of political aims, the control of individuals in 

~ac:co:rd<u. tee wi~h the "common interest," and the operation of 
pobcymaking and policy enforcement arms of the state -

§§19.15 through 19.24. 
11 SO~ S. W.2d 8.12 (Tex. 1974) (purporting to employ public policy consid-
12Setn structunng mutually beneficial hypothetical bargain). 

e §§19.18 through 19.20. 
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then American private law judging is_ an essen_tially nonpolitica~ 
d . . rocess in which conscrenhous govern process. Instea 'It IS a P . d . f affairs· a remark-

ment agents respect the pnvate or enng o . . 
able, and ultimately heroic, feat of self-restramt. 
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