
























































§19.24 Part IV. The Deed in the Larger Legal System 

Many illustrations of this judicial predisposition may be 
drawn from the law of conveyancing, and some of these are 
examined in this book. 3 Following are several other examples: 

1. If the trustee of a private trust manages property for a 
life beneficiary and a remainderman, the trustee may not invest 
in a way that disproportionately harms one beneficiary, even 
though the net result is good for the trust as a whole. If the 
trustee wishes to retain the investment, he must compensate 
the losing beneficiary from the gains of the winner. Thus, when 
a trustee purchases a wasting asset with a high current income 
and little future principal, some of the income must be "amor­
tized," or allocated to the remainderman.4 

2. In close corporation cases the courts authorize dissolu­
tion for "oppression" of the minority where majority conduct, 
even if reasonable for the entity as a whole, defeats the minor-

duces V-2's wealth from $100 to $90, thereby leaving him worse off. The 
action can be made Pareto-superior if compensation for V-2's loss is built into 
it. If as part of the measure A and V-1 each give V-2 $5, A and V-1 still are 
better off (having $145 and $115, respectively), and V-2 is no worse off. Com­
pensation has rendered an efficient action both efficient and Pareto-superior, 

"Unexpected consequences" may include bitterness and demoralization 
of V-2 that may outweigh the monetary gains of the action unless V-2 is com­
pensated. Professor Michelman uses the phrase "critical demoralization" to 
define a situation in which such demoralization exceeds the "settlement cost" 
(administrative cost) of compensating V-2. See Michelman, Property, Utility, 
and Fairness: Comments on the Ethical Foundations of "Just Compensation" 
Law, 80 Harv. L. Rev. 1165, 1214 (1967). 

It is clear that any truly efficient action can be rendered Pareto-superior 
through the compensation device, unless the costs of compensation are un· 
usually high. Obversely, if A and V-1 do not have enough gains to be able to 
compensate V-2, then, although the action may have benefited A and V-1, it 
really wasn't efficient and never should have been undertaken. For example, 
if an action benefits A and V-1 $20 each but costs V-2 $50, the action is 
efficient. Net losses ($50) exceed net gains ($40). ''Thus, it would appear 
any measure which society cannot afford or, putting it another way, is 
willing to finance under conditions of full compensation, society 
ford at all." Michelman, supra, at 1181. Compare San Diego Gas & 
v. City of San Diego, 450 U.S. 621, 621 n.26 (1981) (Brennan, J. dissen,f:l! 

Efficiency is sometimes called potential Pareto-superiority. 
3E.g., §10.11 (construction of "other minerals"). 
4 3A A. Scott, The Law of Trusts 184 (4th ed. 1988) (W. Fratcher 

id. at 211 (allocating part of the sale price of property not producing 
to life beneficiary). 
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s reasonable expectations. s But if them. 'ty' I . 
tifiable and those in control can com s oss IS quan­
need not be dissolved. 6 pensate for It, the corporation 

. 3. In cases involving mutual benefit soci . 
tives, the courts refuse to enforce byla and 
members who joined previous to th; 

would shuffer disproportionate loss by reason 
. . even w ere the member h d . 
JOining that they would be b d bs fua agreed at the time of 

oun y ture changes 7 
4. Under the "changed conditions" d . . . 

covenants that run with the land ld . ocdtrine applied to 
·f · ' o servitu es surv· I It would be economically ff . t Ive even 
invalidated only if the dom ICien to remove them. They are 
benefit (other than nuisance enjoys any 

em. 

5Matter of Kemp & Beatie 1 
N.Y.S.2d 799 (1984); N.Y.2d 63, 473 N.E.2d 1173, 484 
(1983). Cf. the statutory ri ht . 309. N.C. 279, 307 S.E.2d 551 
the has co:tyorati'?ns, where 
of certam extraordinary corporate acJ ought out if he disapproves 
of Corporations 997-1010 (1983)· R Cl Henn and J. Alexander, Laws 

An example in a uasi- ubll . ar '. orporate Law 443-461 (1986). 
to serve." When the ;overf. c context Is the monopolist's traditional "duty 
vide good or service entity the right to pro­
coercron), the good or service must be d ! by government 
tory manner irrespective of consideratione a fair ?on.discrimina· 
duty to serve, see generall C H s o e Icrency maXImiZation. On the 
;;acks (1986). For a surve/of ttessler, The Wrong Side of the 

and M. Wolf, Land Use Planning on the subject, see C. 
See, e.g., Maddox v Norman 206M 1 . 

after remand, 215 Mont. 458, 697 p'2d '669 P.2d 230 (1983), appeal 
when lack of market for 19:5) (court sought to force bar-

later, when there was a . s s ares suggested loss was not 
7 ,"court simulated bargain). preVIous transaction to serve as a price 
See, e.g., Lambert v F h ' 

(1972); Whitney v. ,ermen s Coop., 61 N.J. 596, 297 A.2d 
See also Annot., 61 110 Neb. 157, 193 N. W. 

Riley v. Stoves 22 Ariz A 2 · 
v. Truskolaski, s8 Nev. 200, j[s· p 747 (1974); Western Land 

Club v. Swanson, 24 Wash A. 1 ). See also Lakemoor Com-
exercise reserved power. to 600 p .2d 1022 (1979) (developer 

contract expectancies even e covenants so as to impair lot 
Petersen v. Beekmere Inc 117 lot owner had notice of res-

' ., · · uper. 155, 283 A.2d 911 (Ch. 
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Mineral law provides many illustrative cases, often involv­
ing conflicts between landowners and the owners of mineral 
interests. The usual scenario is that a consensual agreement -
such as a mineral deed or oil and gas lease - governs the broad 
outlines of the parties' relationship, but the parties have never 
agreed on important details. The judicial resolution is either to 
immunize the threatened party completely (when loss would 
be nonquantifiable, which is seldom the case in mineral dis­
putes) or to simulate a bargain to fill the gap in the parties' real 
agreement. Thus: 

5. The courts regulate the relationship between the owners 
of minerals and the holder of the executive right to ensure that 
the holder of the executive right makes only decisions that are 
Pareto-superior. 9 • 

6. The courts regulate the relationship between mmeral 
lessor and lessee, to the extent not governed by actual a~ee­
ment, 10 by the imposition of implied covenants. 11 These Im­
plied covenants define the duties o~ the lessee to explore and 
drill, but only in such a way that neither party suffers noncon­
sensualloss.12 

7. The courts simulate bargains to deal with the uncer­
tainty caused by "other minerals" clauses of deeds and leases. 
For many years the courts did this with specific relie.f, but ~ore 
recently they have turned to monetary compensation devices 
to ensure Pareto-superiority. Thus, the Texas Supreme Court, 

Div. 1971) (disallowing burden of assessment where it would impose a. dis­
proportionate burden on some owners in violation of contract expectanoes). 

9Th us, the right to lease the mineral interest of another cannot be ~~er­
cised "so as to obtain benefits for 0 that would not also be shared by A. R. 
Hemingway, The Law of Oil and Gas 48 (1983). See also Manges v. Guerra, 
673 S.W.2d 180 (Tex. 1984). 

toEastem Oil Co. v. Beatty, 71 Okla. 275, 177 P. 104 (1918) (no tm]pne:u 
development covenant where parties have agreed on delay rentals as 

tnte). . h · 1 t 
n Cf the application of implied covenants m ot er mcomp e e 

Wood v .. Lucy, Lady Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 (1917) 
J.) (implied promise to use best efforts). th C 

12E.g., Superior Oil Co. v. Devon Corp., 604 F.2d 1~23 (8 . rr. 
(drilling required to fulfill expectations of lessor, but only if there xs a 
able expectation of profit for lessee). 
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the leading tribunal in oil and gas law, now permits the mineral 
owner to extract most minerals under an "other minerals" clause 
conditioned on the payment of compensation to the affected landowner. 13 

F~rther ~lustrations of the Pareto-superiority rule arise in 
cases mvolvmg property owners associations- associations 
go~e.rning condominiums, residential subdivisions, and similar 
entities. For example: 

8. Purs~a~~ to ~he consent principle, a person buying into 
a land subdiVISion Is bound by existing covenants if on actual 
~otice of them. If, ~owev~r, the content of the existing restric­
tions was not readily available, or if the association imposes 
n~w rules, the courts review the rules under a Pareto-superi­
on~ stan~ard called "reasonableness." If a new or obscure reg­
~lation d~s~dvantages any existing unit owner dispropor­
tionately, It IS not enforced against that owner unless full com­
pensation is provided. 14 If the loss to be compensated is diffi­
cul~ to quantify b:cause it is of a personal nature (e.g., a rule 
agamst pets or children), the rule is not enforced against cur­
rent owners but is struck down as "retroactive" or "discrimi­
natory" as to those owners. In other words, the case is treated 
under the second paradigm and current owners are immune. Is 

• ~3See §10.11. For other ~xamples of imposition of a hypothetical bargain 
m ~~erallaw, seeR. Hemmgway, The Law of Oil and Gas 186-188 (1983)· 
Phillips Petroleum Co. v. Cowden, 241 F.2d 586 (5th Cir. 1957); Prairie Oil & 
qa.s Co .. v. Allen, 2 F.2d 566 (8th Cir. 1924) (nonconsenting co-owner of fu­
gitive mmerals cannot prevent other co-owners from developing but must be compensated). ' 

. 14See generally Natelson, Consent, Coercion, and "Reasonableness" in 
Pnvate Law: The Special Case of the Property Owners Association 51 Ohio 
St. L.]. 41, 85-87 (1990). See also Grey v. Coastal States Holding Co.,'22 Conn. 
App. 497, 578 A.2d 1080, cert. denied, 216 Conn. 817, 580 A.2d 57 (1990)· 
Schaumburg State Bank v. Bank of Wheaton, 197 III. App. 3d 713, 555 N.E.2d 

~o .amendment in condominium declaration in business 
assooation granted easement to third party in retnm for ease-

ov:er other prop~rty; Rlaintiff. unit owner opposed grant, claiming dim­
In value of. umt; rehef demed, since there was no diminution in fair value of umt). 

l5See 

generally Natelson, Consent, Coercion, and "Reasonableness" in 
L Law: The Special Case of the Property Owners Association, 51 Ohio 

.]. 41, 85-87 (1990). See also Lyman v. Boonin, 397 Pa. Super. 542, 580 
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§19.25. CONCLUSION: ROLES OF EFFICIENCY AND 
POLICY IN PRIVATE LAW 

The previous section examined the courts' treatment of 
disputes involving persons in pre-existing legal relationships. 
The conclusion was that in such disputes, as in other private 
law cases, the courts are true to the principles of consent, pre­
vention, and compensation. The implication was that the courts 
judge cases on a standard of Pareto-superiority --:- refusing to 
impose nonconsensual loss, even to further societal goals of 
efficiency and public policy. 

This should be a controversial conclusion, for it has long 
been the fashion to explain private law cases from a public pol­
icy standpoint. However, several additional facts su.gg~s~ that 
in such cases "social welfare" takes a back seat to Individual 
justice, and, indeed, may not be on the same bu~. . . . 

First, it is difficult to find private law cases m which mdt­
vidual interests are, without prior consent, sacrificed for the 
benefit of a group or for the benefit of society at large. 1 If public 
policy considerations did heavily shape private law, then we 
should encounter many such cases. 

Second, although law-and-economics scholars have ob­
served that most legal rules are socially efficient, efficiency is 
not the reason for such rules. The rules are efficient because 
they are designed to enforce, stimulate, or simulate consen~, 
and most people act in wealth-maximizing ways (at le~st in mi­
crocosm). In other words, an efficient legal system Is the by­
product of respect for free choice and individual autonomy. 

A.2d 765 (1990) and Mcintyre v. Zara, 394 S.E.2d 897 (W. V~. 19~) 
"subject to future restrictions" subject to r~ason~bleness ~evtew; if V 
rescission, he was entitled to return of rehance mterest m form of valu 
improvements). . · 

§19.25. 1 Most involve old rules of property imposed for policy 
poses, such as the rule that "heirs" be mentioned in a ~eed to convey 
simple, the doctrine of des~ctibility of. con~gent remamders, and th 
against unreasonable restramts on alienation. Many of these 
explainable on other grounds, however, and most of the old doc:trtnes 
been abandoned. See Chapter 9. 
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Nevertheless, as we have seen, when efficiency collides with 
autonomy, autonomy prevails. 

Third, the. thesis that justice, not policy, is what matters 
squares well ~Ith the experience of practitioners of private law. 
Although policy arguments. are ~egu1ar fare in law schools (often 
advanced by professors With bttle practice background them­
se1ve~), such .arguments are rarely invoked in the day-to-day 
pra~bce of pnvate law. Indeed, the clever litigator may detect 
m ~Is. oppon~nt' s policy argument the signs of a younger law­
yer s mexpenenc~ or an older lawyer's desperation. 2 

F?urth, de~pite some we11-pub1icized exceptions, I believe 
most JU~ges b~1Ieve doing justice between the parties is a hard 
enough ~ob Without attempting to divine the wisest course for 
the public weal. In Hobbs v. Massasoit Whip Co.,3 discussed in 
§19.10 and §19_.11, the court ruled for a fisherman over a whip 
factory. A ro1I~ scholar might argue that the decision fur­
thered public policy by encouraging whip factories to be more 
ca~eful and by protecting fishermen from economic harm. One 
might as well argue for the opposite result, however, on the 
ground that a holding for the factory would encourage fisher­
men to be more careful and would protect from economic harm 
people ~ho work in and invest in factories. Unless the macro­
econo~uc fact~ ~re unusually dear-cut or the court is privy to 
extensiV~ empmca~ data, a choice between these two visions of 
the public good Will be arbitrary. UsuaHy the facts are not so 
dear-c~t a1_1d the empirical data are not available. Rather than 
a~t arbitran1y, therefore, most judges limit their attention to the 
dispute before them. 

~ fif~h re~son for concluding that the determinative effect 
pobcy m p~vate law cases has been exaggerated is that even 

courts, mfluenced by six decades of "legal realism," pur-

2
Hence th_e exp~ession, "When the facts are against you, argue the law· 
the.Ia'":/s agamst you, a!gue the facts; when they're both against you: 

· A common vanant of the third alternative is "abuse the wit-
3158 Mass. 194, 33 N.E. 495 (1893). 
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port to rely on public policy, 4 th~i~ policy discussion .usually 
does not provide the rule of deCis~on. ~Ither the pohcy lan­
guage is dictum, or it serves an eVIdenba~ purpose. For ex­
ample, the social importance of a fact casts light on whether the 
parties had an agreement and, if so, what the scope of th~t 
agreement was. Thus, a court may hold a boilerpla~e clause ~n 
a consumer contract to be unconscionable because It was wnt­
ten in tiny type or its terms are technical or unexpected; us?-­
ally, however, the determinative fact is that the con~u~~r d~d 
not consent to it.5 Similarly, the warranty of habitability m 
apartments and new homes, someti~es s~id to be a creature of 
policy, 6 is better justified as a reflection of mferred u.nderstand­
ing. The doctrine of adverse possession has been said to r~flect 
society's interest in clear titles and in the full.use of land,. ~ut 
if so, that doctrine is an erratic way of furthenng such poba~s. 
Actually, the doctrine of adverse possession has assumed Its 
present form because it reflects the concepts of estoppel and 
consensual abandonment. 8 • • 

Another evidentiary use of judicial "public policy" discus­
sions is to respond to testimony that seems perjured or clearly 
mistaken. 9 If in Hobbs v. Massasoit Whip Co. the factory manager 

4Not surprisingly, these opinions are found in law school case~oks in 
disproportionate numbers. For a more primitive, and more honest, vte.w, ~ 
Bodcaw Lumber Co. v. Goode, 1~ A~k. 48,.254 S.W. ~5 (1923) (reJecting 
litigants' attempt to inject public pohcy m a pnvate law dispute). G L 

sSee Dunham, Merger by Deed- Was It Ever Automatic_?, 1~ a .. · 
Rev 419 439 (1976): In discussing why boilerplate warranty ~~dat!fi~rs m 
contract; yield to specific stated warranties, the author states, [T]his l~ ~ 
because of 'consumerism,' 'contracts of adhesion,' 'disparity of bargammg 
position,' 'unconscionability,' or ... because the buye.r ~ts the category 
'protected party.' The problem is really one of d~termu:ung what the 
were bargaining about .... " Id. See §19.6 for a dtscusston of 
guage in written contracts. d 1168 111 

6E.g., Green v. Superior Court, 10 Cal. 3d 616, 517 P.2 , 
Rptr. 704 (1974). L R 135 

7Cf. Ballantine, Title by Adverse Possession, 32 Harvard · ev. 
ssee §19.10 and §19.11. . t d 
90ther purposes include (1) dealing with p~rttes who atte~~t 

lead others, §19.11, (2) assisting in the structunng of hypothetic 
§19.24, and (3) justifying punitive awar~s no~ supportable on comtoen 
grounds. The third is the only true pubhc policy usage. 

572 

Chapter 19. Hypothesis on the Principles of Private Law 

tes~fied that he did not assent to acceptance by silence, the 
testimony probably was mistaken or perjured. If the testimony 
was true, then allowing it to control would enable the factory 
to mi~lead the fishen;nan. Although the Hobbs court did not adopt 
a policy approach,. It could have dealt with the factory man­
ager's .testir~10ny Without calling him a liar or a fraudfeasor by 
~s~~mmg ~~ to be honest while declaring some "public pol­
~cy as deCisiVe: Not only is this result legitimizing to the loser; 
It may also avOid conflict with the trial judge's findings of fact. 
Of course, the winner doesn't care how he won. 

yYhe~ cons~nt is not present, the court must proceed in a 
b.argam-simulating or bargain-stimulating direction. to The so­
Cial value of a resource may cast light on the direction the court 
ought to take and, if it chooses to simulate a bargain, how to 
structure the decree. In Humble Oil & Gas Refining Co. v. West, n 
th: court stated that it was good public policy for a gas reser­
Voir near Houston to be used for gas storage. The practical ef­
fect of the statement, however, was to demonstrate that gas 
storage was the use most valuable to the parties and the use 
that would have been agreed to had the parties reached a suc­
~essfu.l bargain. The court simulated such a bargain by protect­
mg this use contingent on compensation for the loser . 

§19.25 

. A futh.er £:unction of judicial policy discussions is to justify 
a high restitutionary and punitive award not to deter or vindi­
cate the public interest, but to assure that the total award is not 
undercompensatory. 12 

Another ~cademic fashion is to assert that all law is politi­
cal. However, if one uses the term "political" in its usual sense _ 
the promotion of political aims, the control of individuals in 

~ac:co:rd<u. tee wi~h the "common interest," and the operation of 
pobcymaking and policy enforcement arms of the state -

§§19.15 through 19.24. 
11 SO~ S. W.2d 8.12 (Tex. 1974) (purporting to employ public policy consid-
12Setn structunng mutually beneficial hypothetical bargain). 

e §§19.18 through 19.20. 
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then American private law judging is_ an essen_tially nonpolitica~ 
d . . rocess in which conscrenhous govern process. Instea 'It IS a P . d . f affairs· a remark-

ment agents respect the pnvate or enng o . . 
able, and ultimately heroic, feat of self-restramt. 
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