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IN THE SUPREME COURT OF THE STA TE OF MONTANA 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
THE STATE OF MONTANA , 
ex . rel . STANLEY C. BURGER, 

Petitioner , 

v s . 

FORREST H. ANDERSON, as Gove r no r of 
t he State of Montana , 

Re spond en t 

JU 2 01972 
:Jfioma~ J. _J(tJarn~ 

CLERK OF SUPREME COUB1I 
STAT~ Q.E ON 

1 

* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
APPLl~~i~~T~o~R~ic~~~~~c~~g~~NT , 

ALTERNATE WRIT OF PROHIBITION, 
a nd 

ORDER TO SHOW CAUSE 

* * * * * * * * * * * * * * * * * * * * * * * * * 
Th e Petitioner above - na med hereby applies t o t h i s Court 

for a declaratory j udgment, alternate writ of i njunct i on , 

alternate writ o f prohib i tion and order to s how cau s e, a nd i n 

s upport the r e of, sta t e s and alleges as foll ows : 

1 . This is a p r oceeding f or declaratory r e lief und e r 

Title 93 , Chapter 8 9 , R.C .M. , 1947, the Un iform Dec l a r a tory 

J udgments Act of the State of Monta na . The Pe ti t i oner also seeks 

an alternate writ o f inj u nction or an alterna t e writ o f p r ohi b i -

t i on or o t her appropriate writ or relie f . 

2 . Tha t t he Petitioner is now a nd at all of the t i mes 

hereina f ter mentioned wa s a citizen and r es i den t, electo r and 

taxpayer o f the State o f Montana . 

3 . That the Pet i tioner is one elector a mong the electors 

of ' the State of Montana who voted upon the Consti tution which 

has been proposed to the people o f the State o f Mon t ana , at t he 

election on the 6th da y of J u ne, 197 2 , and is benef i c ial ly 

interested in the proper de t e rmination o f the outcome of thi s 

elec tion . 
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4 . That the Petitioner is informed and believes, and there -

f ore alleges, that the facts which give rise to this controvers y 

are not in dispute . 

5. That the electors of the State of Montana at the general 

election held on the 3rd day of November, 1970, voted to call a 

Constitutional Convention for the State of Montana , and that 

thereafter the Legislative Assembly of the State of Montana 

enacted Chapter 296 of the laws of 1971 to set up a Constitutional 

Convention ; that Constitu tional Convention delegates were elected 

from throughout the State of Montana in the number of One Hu ndred 

(100) as provided by that chapter, and the Convention duly com

pleted on the 24th day of March, 1972, and that the Convention 

fixed the date of the election on such proposed Constitution as 

the 6th day of June, 1972. 

6. That the proposed Constitution so adopted by the Consti -

16 t utional Convention, as aforesaid, was regularly submitted to 

17 the people on the 6th day of June, 1972, for a vote thereon on 

18 a ballot, a copy of which is hereto attached, marked Exhibit "A" 

19 and hereby made a part hereof, to which reference is hereby 

20 specifically made. That the said Constitution was submitted 

21 as one of four issues, and all electors were directed to vote 

22 upon said four issues by the official ballot as is more disclosed 

23 by said Exhibit "A". 

24 7. That pursuant to law, the Secretary of State of the 

25 State of Montana has made out and filed in his office a state -

26 ment of the canvass and has transmitted a copy to the Governor 

27 of the State of Montana, Forrest H. Anderson. 

28 

29 
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8 . That a copy of the statement of the canvass, as filed 

in the office of the Secretary of State , of the State of Montana, 

and transmitted to the Governor of the State of Montana, Forrest 

H. Anderson, is attached hereto, as Exhibit "B", and by reference 

made a part hereof. 
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Th ti n f Ar i 1 f h Mon n n i ut on 
ad pt d in and n w in ff t pr vid in rt tha " unle p s 
')" ')~ * a ppr d by a m j r·t o f th ting at v th 1 
ti n u h 

1 

2 

3 

4 

5 

6 

n, r vi ion, alt ration r am ndrn n hall tal ff t . 
That th f f i ial f igur s of th Board of State anvass r a 

et f rth in E hibit "B", sh w that Two Hundr d Thirt y- v n 

7 Th u and ·.s ix:.: Hundr d ~~ (237 ,600J) 1 tor vot d at 

th ele ti n n Jun 6, 1972, and that only On Hundr d i x te n 

9 Thousand Four Hundred Fifte en (116,415) el ctors voting at h 

10 ele tion approved of the Constitution o submitt d by th Consti-

11 tutional Convention to the p ople and lectors of th Sta te of 

12 Montana, being less than a majority of th ele tors voting a t 

13 the election . 

14 10. That the Petitioner is informe d a nd beli ves, and 

15 therefore alleges that unless the Governor of th State of 

16 Montana is restrained, enjoined a nd prohibited, he will issue 

17 a proclamation ministerial in nature declaring the Constitution 

18 adopted by a majority o f the electors o f the State of 

19 Montana. 

20 11. That Petitioner herein is informe d and believes, and 

21 therefore alleges that the said Consti tution has not b en pro -

22 perly adopted as required by Section 8, Ar ticle XIX of the 

23 Montana Constitution adopted in 1889, and therefore i o f n 

24 force or effect and should not be adopted, and that the Re p nd nt 

25 herein should now be restrained, enjoined or prohibited f r m 

26 taking any o f the statutory and constitutional st ps r quir d 

27 to make the said Constitution effe tiv . 

28 

29 

80 

12 . That time is o f the ess n 

the subject matter of this action is 

public and governmental cone rn and 

in thi 

of gr at 

sh uld b 

ubj matt r 

and wid pr ad 

r lv d t h 

81 earliest possibl time . That fi ling an a tior in th Distri 

82 Court and final d termination by an app al hi urt i 

and 

n 



1 inadequate remedy because of the delay which would ensue before 

2 final decision could be had. That for all of the f oregoing 

3 reasons, it is appropriate and proper for this Co rt to acc ep t 

4 original jurisdiction for this proceeding to insure a just and 

5 speedy determination of the question involved at a time when 

6 such determination will be meaningful and effective. 

7 13. That it is a matter of great public concern and of 

8 widespread interest to all of the qualified electors and citizens 

9 of the State of Montana that this Court determine whether the 

10 proposed Constitution submitted by the Constitutional Convention 

11 as aforesaid to the electors of the State of Montana f or t heir 

12 approval on the 6th day of June, 1972, was adopted as requ ire d 

13 by Section 8, Article XIX of the Montana Constitution. That the 

14 Petitioner and all other persons similarly situated have no clear 

15 and adequate remedy at law except by way of declaratory judgment 

16 or in the alternative by writ of injunction or prohibition or 

17 other appropriate writ as herein prayed. 

18 WHEREFORE, Petitioner prays for the following letter: 

19 1. That the Supreme Court of the State of Montana take and 

20 accept original jurisdiction of the above entitled controversy 

21 and immediately proceed to herein determine the issues involved 

22 therein. 

23 2. That this Court issue an order to show cause to the 

24 respondent herein named directing that he appear before this Court 

25 on a day certain to be heard as to why the said Constitution 

26 should not be declared as not having received the approval of a 

2:t majority of the electors voting at the election on June 6, 1972. 

28 3. That upon such hearing, this Court adjudge that the 

29 said Constitution submitted to the electors voting at the elec-

80 tion on June 6, 1972, did not receive the approval of a majority 

81 of the electors voting at the election on June 6, 1972, and that 

81 the same was not adopted and approved by the voters as required 
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1 Y Section 8, Article XIX of the Montana Constitution. 

2 5. That this Court issue an alternate writ of injunction 

3 or an alternate writ of prohibition or other remedial writ 

4 enjoining, restraining and prohibiting the Governor of the State 

5 of Montana from issuing the proclamation that the said Constitu-

6 tion submitted to the electors voting at the election did 

7 receive the approval of a majority of the electors voting at the 

8 election, and commanding he proclaim that the same is not approved 

9 by the voters of the State of Montana as required by Sect ion 8 , 

10 rticle XIX of the Montana Constitution. 

11 6. That the Petitioner be granted such other and further 

12 relief as may to the Court appear to be meet and just in the 

13 remises. 

14 MORROW, NASH & SEDIVY, P. C. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

STATE OF MONTANA ) 
) ss: 

County of Gallatin ) 

A Ey C BURGER f"r t duly sworn upon oath, for himself ST NL • , i s 
says: 

That he is the Petitioner named in the foregoing application; 

f · appli"cation and knows the contents that he has read the oregoing 

thereof, and that the matters 

true to his own knowledge. 

therein set forth are 

Subscribed and sworn to before me this ~O 

28 J une , A.D., 1972. 

29 

so 
81 

• 
JAMES H. MORROW, JR. 
DOtTALD A. NA SH> 
EDMUND P. SEDIVY, JR. 
208 East Main Street 
B an Montana . ozern ' f the Petitioner 
Attorneys or 
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INSTRUCTIONS TO VOTERS : PLACE AN " X" IN THE BOXES WHICH 
EXPRESS YOU R PREFERENCES. THE FULL TEXT OF THE PROPOSED 
CO STITUTION AND THE SEPARATE PROPOSITIONS IS AVAILABLE FOR 
I 'SPECT ION AT YOUR POLLING PLACE. IF THE PROPOSED CONSTITU
T !O FAILS TO RECEIVE A MAJORITY OF THE VOTES CAST, ALTER-

ATE ISSUES ALSO FAIL. 

D 
11 
LJ 

PROPOSED CONSTITUTION 
PLEASE VOTE ON ALL FOUR ISSUES 

1. 
(Vote for One) 

FOR the ,proposed Constitution . 
/ 

AGAINST the proposed Constitution. 

Th'O proposed Constitution will include a bicameral ( 2 houses) leg islature unless a ma
jority of those voting in this e le ction vote for a unicameral ( I house ) leg islature in Issue 2. 

2. 
(Vote for One) 

II 
[_J 2A. FOR a unicameral I l house) legisl<:iture: 

II 
LJ 28 . FOR a bicame ral (2 houses! legislature. 

II 
LJ 

II 
LJ 

3. 
I Vote for One J 

3A. FOR a llowing the people or the l.egislature 
to authorize. ga mblin g. 

38. AGAINST a ll owing the peop le or the leg islature 
to authorize gambling. 

4. 
!Vote for One) 

0 4A. FOR the death. penalty. 

0 48. AGAINST the dea th penalty. 
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CERTIFICATE OF THE ABSTRA CT OF VOTES C/\ST FOR AND AG AINST THE 
PROPOSED CONSTI'rUTION AND THE SEPARATE PHOPOSITIONS 'fr!ER.i::OIJ 
AT THE SEPARATE ELECTION APPOINTED BY THE CONSTITUTIONAL 
CONVENTION TO BE HELD SIMULTA NEOUSLY WITH THE PRIMARY ELECTION 
IN THE STATE OF 1'10NTANA ON 

TUESDAY, JUNE 6, 1972 

This is to certify that on Thursday, June 15, 1972 at 

9: 00 o'clock A.M., I, FRANK MURRAY, Secretary of Stat e , in the 

presence of the Governor and State Tre asure r proceeded i n ac 

cordance with Chapter 296, Laws of Montana , 1971, as amended 

by Extrao rdinar y Chapter 1, Laws of Montana , 1971, and 

Resolution No. 11 of the Constitutional Convent i on , adopted 

March 4, 1972, to canvas the votes cast at the Election held 

in the State of Montana on Tuesday, the Sixth day of June , A. D. 

1972, for and against the proposed Constitut ion and the Separate 

Propositions thereon, as set forth within. 

NOW, THEREFORE, I, FRANK MURRAY, Secr etary of St ate , 

do hereby certify that the following is a true , cor rect and 

complete statement of the numbe r of votes cas t fo r and against 

the proposed Constitution and Sepa rate Propos iti on ther eon and 

of the numbe r of elector s votinc; at t he ele ction hereinabove 

referre d to, and that I have compute d and det e r mined the .... votes 

from the ab stracts transmitted to the Secre t a ry of tate by the 

County Clcrlrn of all fifty- s j x count:L c~i j_n the State of Montana , 

n.nd J clcc..:ln1·c LhC' r esult to h(~ a;, J'ullm·u~ : 



-
FOR the proposed Constitution . 

AGAINST the propose d Constitution . 

116, l.Jl5 

113 , 883 

2A . FOR a unicameral (1 house) legislature . 

2B, FOR a bicameral (2 house s) l egislature. 

95 , 259 

122 , l.J25 

_¥. FOR allowing the people o r t he l egis l atu re 
to authorize gambling . 

3B . AGAINST allowing t he people or the l egi s l a t ure 
to authorize gambling . 88 ' 71~ 3 

4A. FOR the death penalty. 

4B. AGAINST the death penalty . 

Total number of electors voting. 

Forrest H. Anderson-Governor 

Stephenson-State Treasurer Alex B. 

77 , 733 

237 , 600 

IN WITNESS ~iEREOF, I have 
hereunto set my hand and 
affixe d the Great Seal of 
the St a t e of Mont~na , at 
Hel ena, the Cn.pltal , this 
twentieth day of 
June, A. D. 1972 . 

FRANK MURRAY 
Secretary of Stat e 
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