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I. Pleading ~214(5) 
In suit in Court of Claims, government's' 

demurrer, which admitted facts well pleaded 
in petition, held not to admit allegations 
amounting to conclusions of law, in relation 
to nature of gold certificates in suit or legal 
effect of legislation under which they were 
issued, held, or to be redeemed. 

2. United States ~90 
Gold certificate, stating that certain 

amount of dollars had been deposited in 
Treasury of United States in gold coin pay
able _to bearer on demand, and that certifi
cate was legal tender in amom;1t thereof in 
payment of all debts and dues, public and 
private, held "currency" and not "warehouse 
receipt" or contract for certain quantity of 
'old as commodity (31 USCA §§ 314, 428, 429, 
-4:H; Gold Repeal Joint Resolution § 2 [31 
USCA § 462]), 

[Ed. Note.-For other definitions of 
"Currency" and "Warehouse Receipt," aee 
Words & Phrases.] 

3. Courts. ~449(1) 
Where claim of plaintift', who contended 

that, by statutes and orders thereunder re
quiring him to deliver his gold certificates to 
Treasury in exchange for currency not re
deemable in gold, he was deprived of his 
property without just compensation, and that 
he was entitled to maintain action to recover 
such just compensation, was at best a claim 
for nominal damages, and facts did not jus
tify recovery of ·actual damages, . Court of 
Claims had no jurisdiction to entertain the 
suit (Jud. Code § 145 [28 USCA § 250]; Emer
gency Banking Relief Act § 3, amending Fed
eral Reserve Act § 11, 12 USCA § 248 (n). 

4. Courts ~449(1) 
In determining whether plaintlfl', requir

ed by order of Si'!cretary of Treasury to de
liver gold certificates to Treasury in exchange 
for currency not redeemable in gold, had 
claim for actual damages authorizing him to 
sue in Court of Claims, plaintiff could not 
claim better position than in case gold coin 
had then been paid to him, which coin, under 
applicable legislation and orders, he would 
have been required forthwith to deliver to 
Treasury (Jud. Code § 145 [28 USCA § 250]; 
Emergency Banking Relief Act § 3, amending 
Federal Reserve Act § 11, 12 USCA § 248 (n). 

5. Courjs ~449(1) 
Plaintiff who, in obedience to order of 

Secretary of Treasury, delivered his gold 
certificates to Treasury under protest on Jan
uary 17, 1934, in exchange for currency not 
redeemable in gold, held not to have sustained 
actual loss which would entitle him to sue 
in Court of Claims to recover just compensa
tion which was allegedly unconstitutionally 
withheld, especially where, at time of such 
exchange, gold dollar had not yet been de
valued (Jud, Code § 145 [28 USCA § 250]; 
Emergency Banking Relief Act § 3, amending 
Federal Reserve Act § 11, 12 USCA § 248 (n) ; 
31 USCA §§ 314, 428, 429, 451; Gold Repeal 
Joint Resolution § 2 [31 USCA § 462]), 

6. Pleading ~214(5) 
• Allegation of petition that, when plaintltl' 

received mere currency for his gold certifi
cates, ounce of gold was worth at least $33.-
43, held, in view of applicable legislative re
quirements, to involve conclusion of law not 
admitted by demurrer, as respects question 
whether plaintiff sutl'ered actual loss entitling 
him to sue in Court of Claims (Jud. Code § 
145 [28 USC~ § 250]). 

7. United States ~34 
Since limitations attach to ownership of 

gold coin because of its quality as legal ten• 
der and as medium of exchange, Congress 
could prohibit its exportation and regulate 
its use (31 USCA § 451; Gold Repeal Joint 
Resolution § 2 [31 USCA § 462]). 

Mr. Justice McREYNOLDS, Mr. Justice 
VAN DEVANTER, Mr. Justice SUTHER
LAND, and Mr. Justice BUTLER, dissenting. 

On Certfficate from the Court of Clatrrs. 
Suit by F. Eugene Nortz against the Unit· 

ed States. Defendant demurred to the pe
tition, and the Court of Claims certifies cer
tain queStions to this court. 

One question answered. 
See, also, Norman v. Baltimore & O. R. Co., 

294 u. s. 240, 55 s. ct. 407, 79 L. Ed, 885; 
Perry v. United States, ~ U. S. 330, 55 S. 
Ct. 432, 79 L. Ed, 912. 
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The facts certified by the Court of Claims of a gold dollar was 25.8 grains, nine-tenths 
may be thus summarized: Plaintiff brought fine, and the market price thereof on Janu
suit as owner of gold certlfl.cates of the Treas- ary 17, 1934, was In excess of the currency so 
ury of the United States of the nominal received? 

. amount of $106,300. He alleged that defend- "2, Is a gold certificate, Serles of 1928, un-
ant, by these gold certificates and under the der the facts stated in question 1 an express 
applicable acts of Congress, had certified that contract of the United States in its corporate 
there had been deposited in the Treasury of or proprietary capacity which will enable its 
the United States $106,800 in gold coin which owner and holder to bring suit thereon in the 
would be paid to the claimant, as holder, up- Court of OJaims? 
on demand ; that, at the time of the issue of 
these certificates, and to and including Jan
uary 17, 1984, a dollar in gold consisted of 
25.8 grains of gold, nine-tenths fine ; that 
claimant was entitled to receive from defend
ant one ounce of gold for each $20.67 of the 
gold certificates; that on January 17, 1934, 
he duly presented the certificates and de
manded their redemption by the payment of 
gold coin to the extent above mentioned ; 
that on that date, and for some time prior 
and subsequent thereto, an ounce of gold was 
of the value of at least $33.43, and that claim
ant was accordingly entitled to receive in 
redemption 5,104.22 ounces of gold of the 
value of $170,634.07; that the demand was 

"3. Do the provisions of the Emergency 
Banking Act of March 9, 1933, and the Order 
of the Secretary of the Treasury dated De· 
cember 28, 1933, requiring the plaintUT as 
owner of gold certi1lcates as stated ln ques
tion 1 to deliver the same to the Treasury of 
fhe United States in exchange for currency of 
an equivalent amount, not redeemable In gold, 
amount to a taking of property within the 
meaning of the Fifth Amendment to the Con
stitution of the United States?'' 

[I] Defendant's demurrer, which admitted 
the facts well pleaded In the petition, did not 
admit allegations which amounted to conclu
sions of law In relation to the nature of the 

refused; that, in view: of the penalties im- gold certificates or the legal effect of the leg
posed under the order of the Secretary of 
the Treasury, approved by the President, on 
January 15, 1934, supplementing the order of 
December 28, 1933, and the laws and regula
tions under which those orders were issued, 
which the claimant alleged were unconstitu
tional as constituting a deprivation of prop
erty without due process of law, claimant de
livered the gold certificates to defendant un
der protest and received in exchange currency 
of the United States in the sum. of $106,300 

•SM 
which was not redeemable •in gold; and that 
In consequence claimant was damaged in the 
sum of $64,334.07, for which, with interest, 
judgment was demanded. 

Defendant demurred to the petition upon 
the ground that lt. did not state a cause of 
action against the United States. 

The questions certified by the court are as 
follows: 

"1. Is an owner of gold certificates of the 
United States, Series of 1928, not holding a 
Federal license to acquire or hold gold coins 
or gold certificates, who, on January 17, 1934, 
bad surrendered his certificates to the Secre
tary of the Treasury of the United States 
under protest and had received therefor le· 
gal tender currency of equivalent face 
amount, entitled to receive from the United 
States a further sum Inasmuch as the weight 

•s2is 
islatlon •under which they were issued, held, 
or to be redeemed. Dillon v. Barnard, 21 
Wall. 430, 437, 22 L. Ed. 673; United States 
v. Ames, 99 U. S. 35, 45, 25 L. Ed. 295; Inter
state Land Co. v. Maxwell Land Grant Co., 
139 U. S. 569, fi77, 578, 11 S. Ct. 656, 35 L. 
Ed. 278; Equitable Life Assurance Society 
v. Brown, 213 U. S. 25, 43, 29 S. Ct. 404, 53 
L. Ed. 682. 

Gold certificates were authorized by sec
tion 5 of the Act of March 3, 1863 (12 Stat. 
709, 711), which provided that the Secretary 
of the Treasury might receive "deposits of 
gold coin and bullion" and issue certlfl.cates 
therefor '"in denominations of not less than 
twenty dollars each, corresponding with the 
denominations of the United States notes.'' 
The coin and bulUon so deposited were to be 
retained in the Treasury for the payment of 
the certificates on demand. It was further 
provided that "certificates representing coin 
in the treasury may be issued in payment of 
interest on the public debt, which certificates, 
together with those issued for coin and bul
lion deposited, shall not at any time exceed 
twenty per centum beyond the amount of coin 
and bullion in the treasury.'' See Rev. St. § 
254, 81 U. S. C. § 428 (31 USCA. I 428). Sec
tion 12 of the A.ct of July 12, 1882 (22 Stat. 
165), contained a further provision authoriz
ing the Secretary of the Treasu17 "to receive 
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deposits of gold coin" and to issue certificates 
therefor, also in denominations of dollars as 
stated. The Act of March 14, 1900 (31 Stat. 
45 [81 USCA § 314]), prescribed that the dol· 
lar "consisting of twenty-five and eight-tenths 
grains of gold nine-tenths fine, • • • 
shall. be the standard unit of value, and all 
forms of money issued or coined by the Unit· 
ed States shall be maintained at a parity of 
value with this standard, and it shall be the 
duty of the Secretary of the Treasury to 
maintain such parity." Section .6 of that act 
also authorized the Secretary of the Treasury 
to receive deposits of gold coin and to issue 
gold certificates therefor, and provided that 
the coin so deposited should be held by the 
Treasury for the payment of such certificates 
on demand and should be "used for no other 

•no 
pur*pose." And the latter clause appears in 
the amending Acts of March 4, 1907 (84 Stat. 
1289), and of March 2, 1911 (86 Stat. 960). 
See 81 U. S. O. § 429; 81 USCA f 429. 

The Act of December 24, 1919 (41 Stat. 370 
[31 USCA § 451]), made gold certificates, 
payable to bearer on demand, "legal tender 
in payment of all debts and dues, public and 
private." And section 2 of the Joint Resolu
tion of June 5, 1983 (48 Stat. 118 [31 USCA 
§ 462)), amending the Act of May 12, 1933, § 
48 (b) (1) (48 Stat. 52), provided that "all 
coins and curreneles of the United States 
• • • heretofore or hereafter coined or is
sued, shall be legal tender. for all debts, pub
lic and private, public charges, taxes, duties, 
and dues." 

[2] Gold certificates ~der this. legislation 
were required to be issued in denominations of 
dollars, and called for the payment of dol-

l ,The form of the gold certificates here 
in question is stated to be as follows: 

"This certifies that there have been de· 
posited in the Treasury of 
THE UNITED STATES OF AMERICA 

ONE THOUSAND DOLLARS 
in gold coin payable to the bearer on de
mand. 

"This certificate is a legal tender in the 
amount thereof in payment of all debts 
and dues public and private." 

On the reverse side appear the follow· 
ing words: 
"THE UNITED STATES OF AMERICA 

ONE THOUSAND DOLLARS." 
I The description of gold certificates in 

the reports of the Secretary of the Treas
ury, to which allusion was made in the ar
gument at bar, could in no way alter the~ 

lars.t These gold certificates were currency. 
They were not less so because the speci:fl.ed 
number of dollars were payable in gold coin, 
of the coinage of the United States. Being 
currency, and constituting legal tender, it Is 
entirely inadmissible to regard the gold cer
tificates as warehouse receipts.!. They were 

•U7' 
not contracts •for a certain quantity of gold 
as a commodity. They called for dollars, not 
bullion. 

[3] We may lay on one side the question 
whether the issue of currency of this descrip
tion created an express contract upon which 
the United States has consented to be sued 
under the provisions of section 145 of the Ju· 
dicial C-Ode, 28 U. S. C. § 250 (28 USCA § 250). 
Compare Horowitz v. United States, 267 U. S. 
458, 461, 45 S. Ct. 844, 69 L. Ed. 786.B We 
may assume that plaintl1r's petition permits 
an alternative view. Plaintiff urges as the 
gist of his contention that, by the acts of 
Congress, and the orders thereunder, requir
ing the delivery of his gold certificates to the 
Treasury in exchange for currency not re
deemable in gold, be has been deprived of his 
property, and that he is entitled to maintain 
this action to. recover the just compensation 
secured to him by the Fifth Amendment. 
But, even in that view, the Court of Claims 
has no authority to entertain the action, if the 
claim ls at best one for nominal damages. 
The Court of Claim.'! "was not instituted to 
try such a case." Grant v. United States, T 
Wall. 381, 838, 19 L. Ed. 194; Marion & Rye 
V. Railway Co. v. United States, 270 U. S. 
280, 282, 46 S. Ct. 253, 70 L. Ed. 585. Ac
cordingly, we inquire whether the case which 
the plaintifl' presents Is one which would jus
tify the recovery of actual damages. 

true legal characteristics. Reports for 
1926, p. 80; 1930, pp. 29, 604, 607; 1938, 
p. 875. 

s The point was not determined in Unit· 
ed States v. State Nat. Bank, 96 U. S. 80, 
36, 24 L. Ed. 647, upon which plaintiff re
lies. The Court there decided that 
"where the money or property of an in
nocent person has gone into the coffers of 
the nation by means of a fraud to which 
its agent was a party, such money Ol' 

property cannot be held by the Unitt:d 
States against the claim of the wronged 
and injured party." The Court said that 
the basis of the liability was "an implied 
contract" by which the United States 
might well become bound in virtue of its 
corporate character. Its sovereignty was 
"in nowise involved." 
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By section S of the Emergency Banking Re- gold coin then been paid to hbn. But, ln that 
lief Act of March 9, 1938 (48 Stat. 2), amend- event, he would have been required, under the 
Ing section 11 of the Federal Reserve Act (89 applicable legislation and orders, forthwith 
Stat. 752, 12 USCA § 248 (n), the Secretary to deliver the gold coin. to the Treasury. 
of the Treasury was authorized, whenever in Plafntitl does not bring himself wit.bin any 

•s2s of the stated exceptions. He did not allege 
hfs judgment it was necessary •"to protect the in his petition that he held a· federal license to 
currency system of the United States," to re- hold gold coin and the 11.rst question submit
quire all persons "to pay and deliver to the ted to us by th~ Court of Claims negatives the 
Treasurer of the United States any or all gold assumption of such a license. Had plaintitl 
coin, gold bullion, and gold certificates" owned received gold coin for his certlftce.tes, he 
by them. Upoi:i such delivery, the Secretary would not have been able In view of the leg
was to pay therefor "an equivalent amount of islative inhibition, to ex~ort it or deal in It. 
any other form of coin or currency coined Moreover it is sufficient in the instant case to 
or Issued under the laws of the United States." point out.that on January 17, 1934, the dollar 
Un~er that statute, orders requiring such had not been devalued. Or, as plaintltl puts 
dehvery, except as otherwise expressly pro- it, "at the time of the presentation of the 
vided, were issued by the Secretary on De- certificates by petitioner, the gold content of 
cember 28, 1933, and January 15, 1934• By tbe United States dollar had not been defiat
the latter, gold coin, gold bullion, and gold ed," and tbe provision of the Act Of March 
certificates were required to be delivered to 14, 1900, supra, 11.xing that content at 25.8 
the Treasurer of the United States on or be- grains, nine-tenths 11.ne, as the standard unit 
fore January 17, 1934. It was on that date of money with which "all forms of money is
that plaintiff made his demand for gol~ coin sued or coined by the United States" were to 
in redemption of his certi11.cates and delivered be maintained at a parity, was "still in ef
the certificates und~r protest. That co~pul- feet." The currency paid to the plaintitl for 
sory delivery, he insists, constituted the tak- his gold certificates was then on a parity with 
ing of the contract," for which he demands that standard of value. It cannot be said 
compensation. .that, in receiving the currency on that basis, 

Plaintiff explicitly states his concurrence in he sustained any actual loss. 
the government's contention that the Congress 
has complete authority to regulate the cur
rency system of the country. He does not 
deny that, In exercising 'that authority, the 
Congress had power "to appropriate unto the 
Government outstanding gold bullion, gold 
coin and gold certificates." Nor does he deny 
that the Congress had authority "to compel 
all residents of this country to deliver unto the 
Government all gold bullion, gold coins and 
gold certificates in their possession." These 
powers could not be successfully challenged. 
Legal Tender Cases (Knox v. Lee), 12 Wall. 
457, 20 L. Ed. 287; Juilliard v. Greenman, 110 
U. S. 421, 4 S. Ct. 122, 28 L. Ed. 204; Ling 
Su Fan v. United States, 218 U. S. 802, 81 S. 
Ot. 21, 54 L. Ed. 1049, 30 L. R. A. (N. S.) 1176; 
Norman v. Baltimore & Ohio R. Co., 294: U. S. 
240, 55 s. Ct. 407, 79 L. Ed. 885, decided this 
day. The question piaintiff presents ls thus 
simply one of "just compensation." 

[ 4, 5] The asserted basis of plaintiff's claim 
for actual damages is that, by the terms of the 

•328 
gold certificates, he was •entitled, on January 
17, 1934, to receive gold coin. It is plain that 
he cannot claim any better position than that 
In which he would have been placed had the 

[6, 7] To support his claim, plafntltl says 
that on January 17, 1934, "an ounce of gold 
was of the value at least of $33.43." His peti
tion so alleged, and he contends that the al
legation was admitted by the demurrer. But 
the assertion of that value of gold in relation 
to gold coin in this country, in view Of the 
applicable legislative requirements, neces
sarily involved a conclusion of law. Under 
those requirements, there was not on January 
17, 1934, a free market for gold in the United 

•880 
States or any mar*ket available to the plain-
titl for the gold coin. to which he claims to 
have been entitled. Plaintltl insists that gold 
had an intrinsic value and was bought and 
sold fn the world markets. But plaintitl had 
no right to resort to such markets. By reason 
Of the quality of gold coin, "as a legal tenrler 
and as a medium of exchange," limitations at
tached to its ownership, and ·the Congress 
could prohibit its exportation and regulate its 
use. Ling Su Fan v. United States, supra. 

The 11.rst question submitted by the Court 
of Claims ls answered in the negative. It ls 
unnecessary . to . answer the second question. 
And, in the circumstances lhown, the third 



432 GCS SUPREME COURT REPORTER (Oct. Term, 

question ls academic and also need not be an· 4. United States e=>79 
swered. Right to make binding obligation is a 

Question No.1 is answered "No." power attaching to sovereignty. 

Mr. Justice McREYNOLDS, Mr. Justice 
VAN DEV ANTER, Mr. Justice SUTHER· 
LAND and Mr. Justice BUTLER, dissent. 

For opinion, see Norman v. Baltimore & 0. 
R. Co., 294 U. S. 240, 55 S. Ct. 407, at page 
419, 79 L. Ed. 885. 
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PERRY v. UNITED STATES. 
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Argued Jan. 10, 11, 1935. 

Decided Feb. 18, 1935. 

I. United States e=>91 
Provision in Liberty Loan gold bond that 

principal and interest were payable in Unit
ed States gold coin of "present standard of 
value" held intended to afford protection 
against loss by setting up standard or meas
ure of government's obligation and to assure 
obligee that he would not suffer loss through 
depreciation In medium of payment (Second 
Liberty Bond Act § 1, as amended by Third 
Liberty Bond Act § 1 [31 USCA § 752]). 

2. United States e=>91 
That gold clause in existing government 

obligations, if permitted to remain in force, 
would interfere with exercise of constitution
al authority of Congress to regulate value of 
money and fix monetary policy, held not to 
authorize Congress to invalidate such clause, 
in view of distinction in such respect between 
power of Congress to control or interdict con
tracts of private parties and its power to al
ter or repudiate substance of own engage· 
ments incurred under power to borrow money 
on credit of United States (Const. art. 1, § 8, 
els. 2, 5). 

3. United States e=>79 
Under constitutional power to borrow 

money on credit of United States, Congress 
may fix amount to be borrowed and terms of 
payment and is authorized to pledge credit 
of United States as assurance of payment as 
stipulated (Const. art. 1, 18, cl. 2). 

8. Constitutional law e=>27 
In United States, sovereignty resides in 

people, who act through organs established 
by Constitution. 

6. United States e=>79, 125(1) 
Where United States has constitutionally 

and lawfully borrowed money and pledged its 
credit therefor, the binding quality of the 
promise ls of essence of credit so pledged, 
and Congress cannot thereafter alter or de
stroy such obligation, and, while Congress 
need not provide remedy through courts and 
United States may not be sued without its 
consent, essential· obligation still exists and 
remains binding on the conscience of the sov
ereign (Const. art. 1, § 8, cl. 2). 

7. United States e=>91 
Provision of Fourteenth Amendment, 

that validity of public debt of United States 
authorized by law shall not be questioned, 
held to apply to government bonds issued aft· 
er, as well as those before, the amendment, 
and phrase "validity of public debt" embrac
es whatever concerns the integrity of the 
public obligations (Const. Amend. 14, I 4). 

8. Payment e=>3 
United States e=>34 

Joint Resolution declaring gold clause in 
obligations to be against public policy, and 
providing for discharge of such obligations on 
payment, dollar for dollar, of legal tender 
coin or currency at time of payment, held 
unconstitutional as applied to pre-existing 
Liberty Loan gold bond issued by govern
ment (Gold Repeal Joint Resolution § 1 [31 
USCA § 463] ; Const. art. 1, § 8, els. 2, 5, and 
Amend. 14, § 4). 

9. United States e=>91 
As remedy for breach of gold clause in 

Liberty Loan gold bonds, which clause Con· 
gress sought unconstitutionally to abrogate, 
holder could recover no more than Joss actu· 
ally suffered and of which he might rightful· 
ly complain, since he was not entitled to be 
enriched (Second Liberty Bond Act § 1, as 
amended by Third Liberty Bond Act § 1 [31 
USCA § 752]; Gold Repeal Joint Resolution 
§ 1 [31 USCA § 463]). 

10. Courts e=>449(1) 
Court of Claims has no jurisdiction to 

entertain action for nominal damages. 

11. United States e=>34 
Under authority to deal with gold coin 

as medium of exchange, Congress could au-
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