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quit work was not challenged. The scope
and purpose of the bill was only to restrain

forcible obstructions of the highways along
which interstate commerce travels and the

mails are carried. And the facts set forth,

&t length are only those facts which tended
to show that the defendants were engaged ic
such obstructions.

A most earnest and eloguent appeal was
made to us in eulogy of the heroic spirit of
those who threw up their employment, and
gave up their means of earning a livelihood,
not in defense of their own rights, but in
sympathy for and to assist others whom they
believed to be wronged. We yield to none
iIn our admiration of any act of heroism or
self-sacrifice, but we may be permitted to add
that it {8 a lesson*which cannot be learned
tco soon or too thoroughly that under this
government of and by the people the means
of redress of all wrongs are through the
courts and at the ballot box, and that no
wrong, teal or fancled, carries with it legal
warrant to invite as a means of redress the
co-operation of & mob, with its accompany-
ing acts of violence.

We have given to this case the most care-
ful and anxious attention, for we realize that
it touches closely questions of supreme im-
portance to the people of this country. Sum-
ming up our conclusions, we hold that the
government of the United States is one hav-
ing jurisdiction over every foot of soil within
its territory, and acting directly upon each
citizen; that, while it is a government of
enumerated powers, it has within the limits of
those powers all the attributes of sovercignty;
that to it is committed power over Interstate
commerce and the transmission of the mail;
that the powers thus conferred upon the na-
tional government are not dormant, but have
been assumed and put into practical exercise
by the legislation of congress; that in the ex-
ercise of those powers it is competent for the
nation to remove all obstructions upvn high-
ways, natural or artificial, to the passage of in-
terstate commerce or the carrying of the mail;
that, while it may be competent for the govern-
ment (through the executive branch and in the
use of the entire executive power of the na-
tion) to forcibly remove all such obstructions,
it I8 equally within its competency to appeal
to the civil courts for an inquiry and deter-
mination as to the existence and character of
any alleged obstructions, and if such are
found to exist, or threaten to occur, to in-
voke the powers of those courts to remove or
restrain such obstructions; that the jurisdic-
tlon of courts to interfere in such matters by
fnjunction is one recognized from ancient
times and by indubitable autbority; tbat such
jurisdiction is not ousted by the fact that the
obstructions are accompanied by or consist of
acts in themselves violations of the criminal
law; that the proceeding by injunction is of
a civil cbaracter, and may be enforced by
proceedings in contempt; that such proceed-
ings are not in execution of the criminal laws
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of the land; that the penalty for & violatlon 3
of*injunction is no substitute for and no de *
fense to a prosecution for any eriminal of-
fenses committed in the course of such viola-
tion; that the complaint filed in this case
clearly showed an existing obstruction of ar-
tificial highways for the passage of interstate
commerce and the transmission of the mail,—
an obstruction not only temporarily existing,
but threatening to continue; that under such
complaint the circuit court had power to is-
sue its process of injunction; that, it having
been issued and served on these defendants,
the circuit court had authority to Inquire
whether its orders had been disobeyed, and,
when it found that they had been, then to
proceed under section 725, Rev. St., which
grants power “to punish, by fine or impris-
onment, * * * disobedience, * * * by
any party ®* * * or other person, to any
lawful writ, process, order, rule, decree, or
command,” and enter the order of punishment
complained of; and, finally, that the circuit
court having full jurisdiction in the premises,
its finding of the fact of disobedience is not
open to review on habeas corpus in this or
any other court. EXx parte Watkins, 3 Pet.
193; Ex parte Yarbrough, 110 U. S. 651, 4
Sup. Ct. 152; Ex parte Terry, 128 U. 8. 280~
305, 9 Sup. Ct. 77; In re Swan, 150 U. 8.
637, 14 Sup. Ct. 225; U. S. v. Pridgeon, 153
U. 8. 48, 14 Sup. Ct. T46.

We enter into no examination of the act
of July 2, 1890 (26 Stat. 209), upon which the
circuit court relied mainly to sustain its ju-
risdiction. It must not be understood from
this that we dissent from the conelusions of
that court in reference to the scope of the act,
but simply that we prefer to rest our judg-
ment on the broader ground which has been
discussed in this opinion, believing it of im-
portance that the principles underlying it
should be fully stated and affirmed.

The petition for a writ of babeas corpus Ja
denied.

f——— ]

(158 U. 8, 601)
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HYDE v. CONTINENTAL TRUST CO. OF
CITY OF NEW YORK et al
(May 20, 1895.)
Nos. 893 and 894.
CONSTITUTIONALITY OF INcome Tax—Dirrer Tax.

1. Taxes on real estate being indisputably di-
rect taxes, taxes on the rents or income of real
estate are equally direct taxes.

2. Taxes on personal property, or on the in-
come of personal property. are likewise direct tax-
es. Justices Harlan, Brown, Jackson, and
White, dissenting.

. 8. The tax imposed by sections 27-37, incln-
sive, of the act of 1894, so far as it falls on the
income of real estate and of personal property,
being a direct tax within the meaning ofpthe con-
stitution, and therefore unconstitutional and void,
becaunse not apportioned according to representa-
tion, all those sections, constituting one entire
scheme of taxation. are necessarily invalid. Jus-
tices Harlan, Brown, Jackson and White, di»
semting,
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Appeal from the Circuit Court of the Unit-
ed States for the Southern District of New
York. -

The following opinlons were filed upon the
reargumient of the above-entitled cases. The
facts of these cases, and the former opinions,
will be found fully reported in 15 Sup. Ct.
673.

Jos. H, Choate and W. D. Guthrie, for ap-
pellants. Atty. Gen. Olney and Asst. Atty.
Gen. Whitney, for appellees.
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¢ *Mr. Chief Justice FULLER delivered the
apinion of the court:

Whenever this court is required to pass up-
on the validity of an act of congress, as tested
by the fundamental law enacted by the peo-
ple, the duty imposed demands, in its dis-
charge, the utmost deliberation and care, and
invokes the deepest sense of responsibility.
And this Is especially so when the question
fnvolves the exercise of a great governmental
power, and brings into consideration, as vital-
ly affected by the decision, that complex
system of government, so sagaciously framed
to secure and perpetuate ‘“an indestruectible
Unlon, composed of indestructible states.”

We have, therefore, with an anxlious desire
to omit nothing which might in any degree
tend to elucidate the questions submitted,
and aided by further able arguments embody-
ing the fruits of elaborate research, carefully
re-examined these cases, with the result that,
while our former conclusions remain un-
changed, their scope must be enlarged by the
acceptance of their logical consequences.

The very nature of the constitution, ag
observed by Chief Justice Marshall in one of
his greatest judgments, “requires that only
its great outlines should be marked, its im-
portant objects designated, and the minor
iegredients which compose those objects be
deduced from the nature of the objects them-
selves.” “In considering this question, then,
we must never forget that it is a constitution
that we are expounding.” McCulloch ¥.
Maryland, 4 Wheat. 316, 407.

As heretofore stated, the constitution divid-
ed federal*taxation Into two great classes,—
the class of direct taxes, and the class of du-
ties, imposts, and excises,—and prescribed
two rules which qualified the grant of power

as to each class.

The power to lay direct taxes, apportioned
among the several states in proportion to thelr
representation in the popular branch of con-
gress.—representation based on population as
ascertained by the census,—was plenary and
absolute, but to lay direct taxes without ap-
portionment was forbidden. The power to
lay duties, imposts, and excises was subject
to the qualification that the imposition must
be uniform throughout the United States.

Our previous decision was confined to the
consideration of the validity of the tax on
the income from real estate, and ou the in-
come from municipal bonds. Tke question
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thus limited was whether such taxation was
direct, or not, in the meaning of the consti-
tution; and the court went no further, as to
the tax on the Income from real estate, than
to hold that it fell within the same class as
the source whence the income was derived,—
that is, that a tax upon the realty ana a tax
upon the receipts therefrom were alike direct;
while, as to the income from municipal bonds,
that could not be taxed, because of want of
power to tax the source, and no reference was
made to the nature of the tax, as being direct
or indirect. )

We are now permitted to broaden the fleld
of inquiry, and to determine to which of the
two great classes a tax upon a person’s entire
income—whether derived from rents or prod-
ucts, or otherwise, of real estate, or from
bonds, stocks, or other forms of personal
property—belongs; and we are unable to con-
clude that the enforced subtraction from tha
yleld of all the owner’s real or personal prop-
erty, In the manner prescribed, is so different
from a tax upon the property itself that it
is not a direct, but an indirect, tax, in the
meaning of the constitution.

The words of the constitutlon are to be
taken In their obvious sense, and to have a
reasonable construction. In Gibbons v. Og-
den, Mr. Chief Justice Marshall, with his
usual felicity, said: ‘““As men whose inten-
tlons require no concealment generally em-
ploy the words which most directly ana aptly'-'
*express the ideas they intend to convey, the-
enlightened patriots who framed our consti-
tution, and the pecple who adopted it, must
be understood to have employed words In
thelr natural sense, and to have intended
what they have said.” 9 Wheat. 188, And
in Rhode Island v. Massachusetts, where the
question was whether a controversy between
two states over the boundary between them
was within the grant of judiclal power, Mr.
Justice Baldwin, speaking for the court, ob-
gserved: “The solution of this question must
necessarily depend on the words of the consti-
tution, the meaning and intention of the con-
vention which framed and proposed it for
adoption and ratification to the conventions
of the people of and in the several states, to-
gether with a reference to such sources of
Judicial information as are resorted to by all
courts In construing statutes, and to which
this court has always resorted in construing
the constitution.” 12 Pet. 721,

We know of no reason for holding other.
wise than that the words ‘“direct taxes,” on
the one hand, and “duties, imposts and ex-
cises,” on the other, were used in the consti-
tution In their natural and obvious sense
Nor, in arriving at what those terms embrace,
do we perceive any ground for enlarging them
beyond, or narrowing them within, their nat-
ural and obvious import at the time the con-
stitution was framed and ratified.

And, passing from the text, we regard the
conclusion reached as Inevitable, when the
circumstances which surrounded the conven.
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tion and controlled its actlon, and the views
of those who framed and those who adopted
the constitution, are consldered.

We do not care to retravel ground already
traversed, but some observations may be
added.

In the light of the struggle in the conventlon
as to whether or not the new nation should
be empowered to levy taxes directly on the
Individual until after the states had failed
to respond to requisitions,—a struggle which
did mnot terminate until the amendment to
that effect, proposed by Massachusetts and
cconcurred in by South Carolina, New Hamp-
€1 shire, New York, and Rhode Island, had
$ been rejected,—it would seem beyond® rea-
sonable question that direct taxation, taking
the place, as it did, of requisitions, was pur-
posely restrained to apportionment accord-
ing to representation in order that the for-
mer system as to ratio might be retained,
while the mode of collection was changed.

This Is forecibly illustrated by a letter of
Mr. Madison of January 29, 1789, recently
published,? written after the ratification of
the constitution, but before the organization
of the government and the subinission of the
proposed amendment to congress, which,
while opposing the amendment as calculated
to impair the power, only to be exercised in
“extraordinary emergencies,” assigns ade-
quate ground for its rejection as substan-
tially unnecessary, since, he says, “every’
state which chooses to collect its own quota
may always prevent a federal collection by -
keeping a little beforehand in {ts finances,
and making its payment at once into the.
federal treasury.” .

The reasons for.the clauses of the consti-
tutlon in respect of direct taxation are not far
to seek. The states, respectively, possessed
plenary powers of taxation. They could tax
the property of their citizens in such man-
ner and to such extent as they saw fit. They
had unrestricted powers to Impose duties -
or imposts on imports from abroad, and ex--
cises on manufactures, consumable commod-
ities, or otherwise. They gave up the great
sources of revenue derived from commerce.
They retained the concurrent power of levy-
ing excises, and duties if covering anything
other than excises; but in respect of them |
the range of taxation was narrowed by the |
power granted over interstate commerce,
and by the danger of being put at disadvan-.
tage in dealing with excises on manufac-
tures. They retained the power of Qdirect
taxation, and to that they looked as their’
chief resource; but even in respect of that
they granted the concurrent power, and, if
the tax were placed by both governments
on the same subject, the claim of the United
States had preference. Therefore they did
not grant the power of direct taxation with-

1 By Mr. Worthington C. Ford in The Na-
?0% iA.pnl 25, 1895; republished in 51 Alb. Law

‘the structure of the government itself.
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out regard to their own condition+and ree
sources as states, but they granted the pow-
er of apportioned direct taxation,—a power
Just as efficacious to serve the needs of the
general government, but securing to the
states the opportunity to pay the amount
apportioned, and to recoup from their own
citizens In the most feasible way, and in
harmony with their systems uf local self-
government. If, in the changes of wealth
and population in particular states, appor-
tionment produced inequality, it was an in-
equality stipulated for, just as the equal rep-
resentation of the states, however small, in
the senate, was stipulated for. The consti-
tution ordains affirmatively that each state
shall have two members of that body, aund
negatively that no state shall by amendment
be deprived of its equal suffrage in the sen-
ate without its consent. The constitution
ordains affirmatively that representatives
and direct taxes shall be apportioned among
the several states according to numbers, and
negatively that no direct tax shall be laid
unless in proportion to the enumeration.

The founders anticipated that the expen-
ditures of the states, their counties, cities,
and towns, would chiefly be met by direct
taxation on accumulated property, while
they expected that those of the federal gov-
ernment would be for the most part met by
indirect taxes. And in order that the power
of direct taxation by the general government
should not be exercised except on necessity,
and, when the necessity arose, should be 8o
exercised as to leave the states at liberty to
discharge their respective obligations, and
should not be so exercised unfairly and dis-
criminatingly, as to particular states or oth-
erwise, by a mere majority vote, possibly of
those whose constituents were intentionally
not subjected to any part of the burden, the
qualified grant was made, - Those who made
it knew that the power to tax involved the
power to destroy, and that, in the language
of Chief Justice Marshall, “the only ‘security
against the abuse of this power is- found in
In
imposing a tax, the legislature acts upon its
constituents. This is, in general, a sufficient
security against erroneous and oppressive
taxation.” 4 Wheat. 428, And they retain-
ed this security by providing that direct tax-3
ation and representation in the lower houses
of congress should-be adjustéd on the same
measure.

Moreover, whatever the reasons for the
constitutional provisions, there they are, and
tbey appear to-us to speak in plain lan-
guage. '

It 18 said that a tax on the whole income
of property is not a direct tax in the mean-
ing of the constitution, but a duty, and, as
a duty, leviable without apportionment,
whether direct or indirect. We do not think
g80. Direct taxation was not restricted In
one breath, and the restriction blown to the
winds in another,
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Cooley. (Tax’n, p. 8) says that the word
“duty” ordinarily “means an indirect tax, im-
posed on the importation, exportation, or con-
sumption of goods” ; having “a broader mean-
ing than ‘custom,” which is a duty imposed on
imports or exporis”; that ‘“‘the term ‘impost’
also signifies any tax, tribute, or duty, but it
is seldom applied to any but the indirect
taxes. An ‘excise’ duty is an inland impost,
levied upon articles of manufacture or sale,
and also upon licensestd pursue certain trades
or to deal in certain commodities.”

In the constitution, thé words *‘duties, im-
posts, and excises” are put in antithesis to
direct taxes. Gouverneur Morris recognized
this In his remarks in modifying his celebrated
motion, as did Wilson in approving of the mo-
tion as modified. 5 Elliot, Deb. 302. And Mr.
Justice Story, in his Commentaries on the
Constitution (section 952), expresses the view
that it is not unreasonable to presume that
the word “duties” was used as equivalent to
“custormns” or “imposts” by the framers of the
constitution; since in other clauses it was pro-
vided that “po tax or duty shall be laid on
articles exported from any state,” and that
“no state shall, without the- conserit of con-
gress, lay any imposts-or duties on imports or
exports, except what may be absolutely nec-
essary for executing its inspection lnws"”; and
he refers to a letter :of :Mr. Madison to Mr.

Cabell], 'of September 18, 1828, to that effect.

3 Madison’s Writings, 636. ‘
En this connection it may be useful, though

at the risk of repetition, to refer to the ‘views’

of Hamilton and Madison assthrown-into re-
ligf in"the pages of the Federalist. and in re-
spect of the enactment of the cariiage tax act,
and again to briefly consider the Hylton Case,
3 Dall. 171, so much dwelt on in argument.

The act of June 3, 1794, laying duties upon
carriages for the conveyance of persons, was
enacted in a time of threatened war. Bills
were then pending In congress to increase the
military force of the United States, and to
authorize increased taxation in various direc-
tions. It was therefore as much a part of a
system of taxation in war times as was the
income tax of the war of the Rebellion. The
biil passed the house on the 29th of May, ap-
parently after a very short debate. Mr. Mad-
ison and Mr. Ames are the only speakers on
that day ceported in the Annals. “Mr. Madi-
son objected to this tax on carriages as an
unconstitutional tax; and, as an unconstitu-
tlonal measure, he would vote against it.”
Mr. Ames said: “It was not to be swondered
at if he, coming from so different a part of
the country, should have a different idea of
this tax from the gentleman who spoke last.
In Massachusetts, this tax had - been long
known, and there it was called an ‘excise.’
It was difficult to define whether a tax is di-
rect or not. He had satisfied himself that this
was not so.”

On the 1st of June. 1794, Mr. Madison wrote
to Mr. Jefferson: ~"“The carringe tax, which on-
i7 struck at the-covstituticn, had- passéd-the

- ing duties on property sold at auction.”
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house of representatives.” The bill then went
to the senate, where, ont the 3d day of June,

-1t “was considered and adopted”; and on the

fcllowing day it recelved the signature of
President YWashington. On the same 3d day
of June the senate considered “An act laying
certain duties upon snuff and refined sugar”;
“An act making furtherprovisions for securing
and collecting the duties on foreign and do-
mestic distilled spirits, stills, wines, and teas";
“An act for the more effectual protection of
the southwestern frontier’”; ‘An act laying
additional duties on goods, wares and me--
chandise,” ete.; “An act laying duties on li-
censes for selling wines and foreign distilled
spirituous ligquors by retail”; and ‘“An act lay-

024

*It appears then that Mr. Madison regarded+
the carriage tax bill as unconstitutional, and
accordingly gave his vote against it, although
it was to a large extent, if not altogether, a
war measure,

Where did Mr. Hamilton stand? At thar

-time he was secretary of the treasury, and it

may therefore beassumed, without proof, that
he favored the legislation. But upor what
ground? He must, of course, have come to
the conclusion that it was not a direct tax.
Did he agree with Fisher Ames, his perbonal'

- and political friend, that the tax was an ex-

cise? The evndence is' overwhelming that he
did.

In the thirtieth number of the Federalist,
after depicting the helpless and hopeless con-
dition of the ‘country growing out of the m-

" ability of the confederation to obtain from the

states the moneys assigned to its expenses,
he says: ‘“The more intelligent adversaries of
the new constitution admit the force of this
reasoning; but they qualify their admission,
by a distinction between what they call ‘inter
nal’ and ‘external’ taxations. The former
they would reserve to the state governments,
the latter, which they explain into commer-
cial imposts, or rather duties on imporied ar-
ticles, they declare themselves willing to con-
cede to the federal head.” In the thirty-sixth
number, while still adopting the division of
his opponents, he says: ‘“The taxes, intended
to be comprised under the general denomina-
tion of internal taxes may be subdivided into
those of the direct and those of the indirect
kind. * * * Asto the latter, by which must
be understood duties and excises on articles
of consumption, one i3 at a loss to conceive
what can be the nature of the difficulties ap-
prehended.” Thus we fird Mr. Hamilton,
while writing to induce the adoption of the
constitution. first dividing the power of tax-
ation into ‘‘external” and “inzternal,” putting
into the former the power of imposing duties
on imported articles and into the latter all
remaining powers; and. second. dividing the
latter into “direct” and “indirect,” putting in.
to thé latter dutles and excises on articles of
consumption.

It seems to us to inevitably follow that i
Mr. Harflton'’s judgment -at that time'all 1o
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* ternal taxes, except duties andsexcises on ar-
ticles of consumption, fell into the category of
direct taxes.

Did he, in supporting the carriage tax bill,
change his views in this respect? His ar-
gument in the Hylton Case in support of the
law enables us to answer this question. It
was not reported by Dallas, but was pub-
lished in 18351 by his son, in the edition of
all Hamilton’s writings except the Federal-
ist. After saying that we shall seek in valn
for any legal meaning of the respective terms
“direct and indirect taxes,” and after forel-
bly stating the impossibility of collecting the
tax if It is to be considered as a direct tax,
he says, doubtingly: ‘“The following are pre-
sumed to be the only direct taxes: Capita-
tion or poll taxes; taxes on lands and build-
ings; general assessments, whether on the
whole property of individuals, or on their
whole real or personal estate. All else must,
of necessity, be considered as indirect tax-
es.” *‘'Duties, ‘Imposts,’ and ‘excises’ ap-
pear to be contradistinguished from ‘taxes.'”
“If the meaning of the word ‘exclse’ Is to be
sought in the British statutes, it will be
found to include the duty on carriages,
which I8 there considered as an excise.”
‘“Where 80 important a distinction In the
constitution is to be realized, it is falr to
seek the meaning of terms in the statutory
language of that country from which our ju-
risprudence I8 derived.” 7 Hamilton’s Works,
328. Mr. Hamilton therefore clearly sup-
ported the law which Mr. Madison opposed,
for the same reason that his friend Fisher
Ames did, because it was an excise, and as
such was specifically comprehended by the
constitution. Any loose expressions In defl-
nition of the word “direct,” so far as conflict-
ing with his well-considered views Iin the
¥ederalist, must be regarded as the liberty
which the advocate usually thinks himself
entitled to take with his subject. He gives,
however, it appears to us, a definition which
covers the question before us. A tax upon
one's whole income is a tax upon the annual
receipts from his whole property, and as
such falls within the same class as a tax
upon that property, and is a direct tax, in
the meaning of the constitution. And Mr.
Hamilton, in his report on the public credit,
In referring to contracts with citizens of a

a1 foreign country, said: “This principle, which

« seems critically correct,* would exempt as
well the income as the capital of the prop-
erty. It protects the use, as effectually as
the thing. What, in fact, is property, but a
fiction, without the beneficial use of it? In
many cases, indeed, the income or annuity
is the property itself.” 3 Hamilton’s Works,
34

We think there is nothing in the Hylton
Case in conflict with the foregoing. The
case Is badly reported. The report does not
give the names of both the judges before
whom the case was argued In the circuit
court. The record of that court shows that

Mr. Justice Wilson was one and District
Judge Griffin, of Virginia, was the other.
Judge Tucker, in his appendix to the edition
of Blackstone published in 1803 (1 Tuck. Bl
Comm. pt. 1, p. 294), says: ‘“The question
was tried in this state in the case of Hyiton ~
v. U, 8., and, the court being divided In
opinion, was carried to the supreme court
of the United States by consent. It was
there argued by the proposer of it (the first
secretary of the treasury), on behalf of the
United States, and by the present chief jus-
tice of the United States on behalf of the
defendant. Each of those gentlemen was
supposed to have defended his own private
opinion. That of the secretary of the treas-
ury prevailed, and the tax was afterwards
submitted to, universally, in Virginia.”

We are not informed whether Mr. Mar-
shall participated in the two days’ hearing
at Richmond, and there is nothing of record
to indicate that he appeared in the case in
this court; but it is quite probable that
Judge Tucker was aware of the opinion
which he entertained in regard to the mat-
ter.

Mr. Hamilton’s argument is left out of the
report, and in place of it it Is said that the
argument turned entirely upon the point
whether the tax was a direct tax, while his
brief shows that, so far as he was concern-
ed, it turned upon the point whether it was
an excise, and therefore not a direct tax.

Mr. Justice Chase thought that the tax
was a tax on expense, because a carriage
was a consumable commodity, and in that
view the tax on it was on the expense of the
owner. He expressly declined to give ang
opinion as to what were the+direct taxes+
conternplated by the constitution. Mr. Jus-
tice Paterson said: “All taxes on expenses
or consumption are indirect taxes. A tax on
carriages is of this kind.” He quoted copi-
ously from Adam Smith in support of his
conclusions, although it Is now asserted that
the justices made small account of that
writer. Mr. Justice Iredell said: “There is
no necessity, or propriety in determining
what is or is not a direct or indirect tax in
all cases. It is sufficient, on the present oc-
casion, for the court to be satisfied that this
is not a direct tax, contemplated by the con-
stitution.”

‘What was decided in the Hylton Case was,
then, that a tax on carriages was an excise,
and therefore an indirect tax. The conten-
tion of Mr. Madison in the house was only
so far disturbed by it that the court classi-
fied it where he himself would bave held it
constitutional, and he subsequently, as pres-
ident, approved a similar act (3 Stat. 40).
The contention of Mr. Hamilton in the Fed-
eralist was not disturbed by it in the least.
In our judgment, the construction given to
the constitution by the authiors of the Fed-
eralist (the five numbers contributed by
Chief Justice Jay related to the danger from
foreign force and influence, and to the treaty-
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making power) should not and cannot be
disregarded.

The constitution prohibits any direct tax,
unless in proportion to numbers as ascer-
tained by the census, and, in the light of the
circumstances to which we have referred, is
it not an evasion of that prohibition to hold
that a general unapportioned tax, imposed
upor all property owners as a body for or
in respect of their property, is not direct, in
the meaning of the constitution, because
confined to the income therefrom?

Whatever the speculative views of political
economists or revenue reformers may be, can
it be properly held that the constitution,
taken in its plain and obvious sense, and
with due regard to the circumstances attend-
ing the formation of the government, author-
izes a general unapportioned tax on the prod-
ucts of the farm and the rents of real estate,

xp2ithough imposed merely because of owner-
gshlp, and with no possible means of escape
« from payment, 88 belonging to a*totally dgif-
ferent class from that which includes the
property from whence the income proceeds?

There can be but one answer, unless the
constitutional restriction is to be treated as
utterly illusory and futile, and the object of
its framers defeated. We find it impossible
to hold that a fundamental requisition deem-
ed so important as to be enforced by two
provisions, one afirmative and one negative,
can be refined away by forced distinctions
between that which gives value to property
and the property itself.

Nor can we perceive any ground why the
same reasoning does not apply to capital in
personalty held for the purpose of income, or
ordinarily yielding income, and to the income
therefrom. All the real estate of the country,
and all its invested personal property, are
open to the direct operation of the taxing
power, if an apportionment be made accord-
ing to the constitution. The constitution does
not say that no direct tax shall be laid by
apportionment on any other property than
land; on the contrary, it forbids all unap-
portioned direct taxes; and we know of no
warrant for excepting personal property from
the exercise of the power, or any reason why
an apportioned direct tax cannot be laid and
assessed, as Mr. Gallatin said in his report
when secretary of the treasury in 1812, “up-
on the same objects of taxation on which the
direct taxes levied under the authority of the
state are laid and assessed.”

Personal property of some kind is of gen-
eral distribution, and se are incomes, though
the taxable range thereof might be narrowed
through large excmptions.

The congress of the confederation found
the limitation of the sources of the contribu-
tions of the states to “land, and the buildings
and improvements thereon,” by the eighth
article of July 9, 1778, so objectionable that
the article was amended April 28, 1783, 8o
that the taxation should be apportioned in
proportion to the whole number of white and

other free citizens and inhabitants, including
those bound to servitude for a term of years,
and three-fifths of all other persons, except
Indians not paying taxes; and Madison, Ells-o
worth, and Hamilton, {n their address, in&
sending thesamendment to the states, said,*
*“This rule, although not free from objections,
is liable to fewer than any other that could
be devised.” 1 Elliot, Deb. 93, 95, 98.

Nor are we impressed with the contention
that, because in the four instances in which
the power of direct taxation has been exer-
cised, congress did not see fit, for reasons
of expediency, to levy a tax upon personalty,
this amounts to such a practical construction
of the constitution that the power did not
exist, that we must regard ourselves bound
by it. We should regret to be compelled to
hold the powers of the general government
thus restricted, and certainly cannot accede
to the idea that the constitution has become
weakened by a particular course of inaction
under it.

The stress of the argument is thrown, how--
ever, on the assertion that an income tax is
not a property tax at all; that it is not a
real-estate tax, or a crop tax, or a bond tax;
that it is an assessment upon the taxpayer
on account of his money-spending power, as
shown by his revenue for the year preceding
the assessment; that rents recelved, crops
harvested, interest collected, have lost all con-
nection with their origin, and, although once
not taxable, have become transmuted, in their

.new form, Into taxable subject-matter,—in

other words, that income I8 taxable, irrespec-
tive of the source from whence it is derived.

This was the view entertained by Mr. Pitt,
as expressed in his celebrated speech on in-
troducing his income tax law of 1799, and
he did not hesitate to carry it to its logical
conclusion. The English loan acts provided
that the public dividends should be pald
“free of all taxes and charges whatsoever”;
but Mr. Pitt successfully contended that the
dividends for the purposes of the income tax
were to be considered simply in relation to
the recipient as so much income, and that
the fund holder had no reason to complair.
And this, said Mr. Gladstone, 55 years after,
was the rational construction of the pledge.
Financial Statements, 32.

The dissenting justices proceeded, in effect,
upon this ground in Weston v. City of
Charieston, 2 Pet. 449, but the court rejected
it.. That was a state tax, it is true; but theem
states have power to®iay income taxes, and,s
if the source is not open to inquiry, consti-
tutional safeguards might be easily eluded.

We have unanimously held in this case
that, so far as this law operates on the re-
ceipts from municipal bonds, it cannot be
sustained, because it is a tax on the power of
the states and cn their instrumentalities to
boiTow money, and consequently repugnant
to the constitution. But if, as contended, the
interest, when received, has become merely
money in the recipient’s pocket, and taxable.
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as such, without reference to the source from
which it came, the question {s immaterial
whether it could have been originally taked
at all or not. This was admitted by the at-
torney general, with characteristic candor;
and it follows that if the revenue derived
from municipal bonds cappot be taxed, be-.
cause the source cannot be, the same rule
applies to revenue from any other source not
subject to the tax, and the lack of power
to levy any but an apportional tax on real
and personal property equally exists as to
the revenue therefrom. ’

Admitting that this act taxes the Income of
property, irrespective of its source, still we
cannot doubt that such a tax is necessarily
a direct tax, in the meaning of the constitu-
tion. .

In Englind, we do not understand that'an
tncome tax has ever been regarded as other
than a direet tax. In Dowell’'s History of
Taxation and Taxes in England, admitted to
be the leading authority, the evolution of
taxation in that country is given, and an in-
come tax is invariably classified as a direct
tax. 3 Dowell (1884) 103, 126. The author
refers to the grant of a fifteenth and tenth
and a graduated income tax in 1435, and fo
many subsequent comparatively ancient
statutes as income tax laws. 1 Dowell, 121,
't is objected that the taxes imposed by
these acts were not, scientifically speaking,
income taxes at all, and that, although there
wa$ a partial income tax in 1758, there was
no general income tax until Pitt’s of®1799.
Mevertheless, the income taxes levied by
these modern acts—Pitt’s, Addington's, Pet-
ty’s, Peel’s—and by existing laws, are all
clnssified as direct taxes; and, so far as the

,..income tax we are considering is concerned,

‘z‘;ﬂnat view is concurred in by the cyclope-

* (ists, the lexicographers, and®the political
economists, and generally by the classifica-
tion of European governments wherever an
income tax obtains.

In Attorney General v. Queen Ins. Co., 3
App. Cas. 1090, which arose under the Brit-
ish North America act of 1867 (30 & 31 Viet.
c. 3, § 92), which provided that the provincial
legislatures could only raise revenue for pro-
vincial purposes within each province (in ad-
dition to licenses) by direct taxation, an act
of the Quebec legislature laying a stamp
duty came under consideration, and the ju-
dicial committee of the privy council, speak-
ing by Jessel, M. R., held that the words “di-
rect taxation” had *‘either a technical mean-
ing, or a general, or, as it is sometimes call-
ed, a popular, meaning. One or other mean-
ing the words must have; and in trying to
find out their meaning we miust have re-
course to the usual sources of icformation,
whether regarded as technical words, words
of art, or werds used in popular language.”
And considering ‘‘their meaning either as
words used in the sense of pelitical economy,
or as words used in jurisprudence of the
courts of law,” it was concluded that stamps
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' were not Included in the category of direct

taxation, and that the imposition was not
warranted, ' ’ :

In Attorney General v. Reed, 10 App. Cas.
141, Lord Chancellor Selborne sald, in re-
lation to the same act of parliament: “The
question whether it is a direct or an indi-
rect tax cannot depend upon those special
events which may vary in particular cases,
but the best general rule Is to look to the time
of payment; and if at the time the ultimate
incidence IS uncertain, then, as It appears
to their lordships, it cannot, in this view,
be called direct taxation within the meaning
of the second section of the ninety-second
clause of the act in gquestion.”

In Bank v. Lambe, 12 App. Cas. §75, the
privy council, discussing the same subject,
in dealing with the argument much pressed
at the bar, that a tax, to be strictly direct,
must be general, sald that they had no
hesitation in rejecting it for legal purposes.
“It would deny the character of a direct tax
to the income tax of this country, which 154
always spoken of as such, and 1s generally%
looked upon as a*direct tax of the most®
obvious kind; and it would run counter to
the common understanding of men on this
subject, which is one main clue to the mean-
ing of the legislature.” '

At the time the constitution was framed
and adopted, under the systems of direct
taxation of many of the states, taxes were
laid on incomes from professions, business,
or employments, as well as from “offices and
places of profit”; but if it were the fact that
there had then been no income tax law, such
as this, it would not be of controlling lm-
portance. A direct tax cannot be taken out
of the constitutional rule because the par-
ticular tax did not exist at the time the rule’
was prescribed. As Chief Justice Marshall
said in the Dartmouth College Case: *It is
not enough to say that this particular case
was not in the mind of the convention when
the article was framed, nor of the American
people when it was adopted. 1t is necessary
to go further, and to say that, had “his par-
ticular case been suggested, the language
would bave been so varied as to exclude it,
or it would have been made a special excep-
tion. The case, being within the words of
the rule, must be within its operation like-
wise, unless there be something in the lit-
eral construction so obviously absurd, or mis-
chievous, or repugnant to the general spirit
of the instrument as to justify those who
expound the constitution in making it an ex-
ception.” 4 Wheat. 518, 644,

Being direct, and therefore to be laid by
apyortionment, is there any real difficulty in
doing so? Cannot congress, if the necessity ex-
ist of raising thirty, forty, or any other num-
ber of million dollars for the support of the
goveriment, in addition to the revenue from’
duties, imposts, and excises, apportion the
quota of each state upon the basis of the
census, and tbus advise it of the paymenr
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which must be made, and proceed to assess
that amount on all the real and personal
property and the income of all persons in
the state, and collect the same, if the state
does not in the meantime assume and pay
its quota and collect the amount according
to i{ts own system, and in its own way?
Cannot congress do this, as respects either
or all these subjects of taxation, and deal
with each In such manner as might be deem-

~ed expedient; as, lndeed, was done in the

gact of July 14, 1798 (1 Stat. 597, ¢. 75)? In-

# conveniences might+*possibly attend the levy
of an income tax, notwithstanding the listing
of receipts, when adjusted, furnishes its own
valuation; but that it {s apportionable is
hardly denied, although it is asserted that it
would operate so unequally as to be unde-
sirable.

In the disposition of the inguiry whether
a general unapportioned tax on the income
of real and personal property can be sus-
talned, under the constitution, it is apparent
that the suggestion that the result of compli-
ance with the fundamental law would lead
to the abandonment of that method of taxa-
tion altogether, because of inequalities al-
leged to necessarily accompany its pursuit,
could not be allowed to influence the conclu-
sion; but the suggestion not unnaturally in-
vites attention to the contention of appel-
lants’ counsel that the want of uniformity
and equality in this act is such as to Invali-
date it. Figures drawn from the census are
given, showing that enormous assets of mu-
tual {nsurance companies, of building asso-
ciations, of mutual savings banks, large pro-
ductive property of ecclesiastical organiza-

tlons, are exempted, and it is clalmed that’

‘the exemptions reach so many hundred mil-
.HHons that the rate of taxation would perhaps
have been reduced ope-half, if they bad not
been made. We are not dealing with the
.act from that point of view; but, assuming
the data to be substantially reliable, if the
sum desired to be raised had been appor-

tioned, it may be doubted whether any state;
its quota and collected the

which paid
-amount by i{ts own methods, would or could,
under its constitution, have allowed a large
part of the property alluded to to escape
‘taxation.
Ity would have been attained than would be
otherwise possible, since, according to the
argument for the.government, the rule of
equality is not prescribed by the constitution
as to federal taxation, and the observance
of such a rule as inhereut in all just taxa-
tion is purely matter of legislative discre-
tion.-

Elaborate argument is made as to the effi-
cacy and wnerits of ap income tax in general,
as on the one hand equal and just, and on
the other elastic and certain; not that it
is not open to abuse by such deductions and

o exemptions as might make taxation under
-e: it 80 wanting in uniformity and equality as
.= In*substance to amount to deprivation of

If so, a better measure of equal-
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property without due process of law; not
that it is not open to fraud and evasion, and
inquisitorial in its methods; but because it
is pre-eminently a tax upon the rich, and
enables the burden of taxes on consumption
and of duties on imports to be sensibly di-
minished. And it is said that the United
States as ‘“‘the representative of an indivisi-
ble nationality, as a political sovereign equal
in authority to any other on the face of the
globe, adequate to all emergencies, foreign
or domestic, and bhaving at its command for
offense and defense and for all governmental
purposes all the resources of the nation,”
would be ‘“but a maimed and crippled crea-
tion after all,” unless it possesses the power
to levy a tax on the income of real and per-
sonal property throughout the United States
without apportionment.

The power to tax real and personal prop-
erty, and the income from both, there being
an apportionment, is conceded; that such a
tax Is a direct tax in the meaning of the
constitution has not been, and, in our judg-
ment, cannot be, successfully denied; and
yet we are thus invited to hesitate in the
enforcement of the mandate of the constitu-
tion, which prohibits congress from laying
a direct tax on the revenue from property
of the citizen without regard to state lines,
and In such manner that the states cannot
intervene by payment in regulation of their
own resources, lest a government of dele-
gated powers should be found to be, not less
powerful, but less absolute, than the Imag-
ination of the advocate had supposed.

We are not here concerned with the ques-
tion whether an income tax be or be not
desirable, nor whether such a tax would
enable the government to diminish taxes on
consumption and duties on imports, and to
enter upon what may be believed to be a’
reform of its fiscal and commercial system.
Questions of that character belong to the
controversles of political parties, and cannot
be settled by judicial decision. In these
cases our province is to determine whether
this income tax on the revenue from prop-
erty does or does not belong to the class of-
direct taxes. If it does, it is, being unap-
portioned, in violation of the constitution,
and we must so declare. -

Diiferences have often occurred In thiss
court,—differencessexist now,—but there has§
never been a time in its history when there
has been a difference of opinicn as to its
iuty to announce its deliberate conclusions
unaffected by considerations not pertaining
to the case in hand.

1f it be true that the eonstitution should
bave been so framed that a tax of 1his kind
contd be laid, the {pstrument Jdeotines the
way for its amendment. In oo part of it was
sreater sngacity displared. Except that no
state, without its consent, can he deprived
of its equal suffrage in the senate. the con-
stitution may be amended upon the concur-
rence of two-thirds of both Louses, and the
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ratification of the legislatures or conventions
of the several states, or through a federal
convention when applied for by the legisla-
tures of two-thirds of the states, and upon
tike ratification. The ultimmate sovereignty
may be thus called into play by a slow and
deliberate process, which gives time for
mere hypothesis and opinion to exhaust
themselves, and for the sober second thought
of every part of the country to be asserted.

‘We have considered the act only in respect
of the tax op income derived from real es-
tate, and from invested personal property,
and have not commented on so much of it
as bears on gains or profits from business,
privileges, or employments, in view of the
instances in which taxation on business,
privileges, or employments has assumed the
guise of an excise tax and been sustained
as such.

Being of opinion that so much of the sec-
tions of this law as lays a tax on income
from real and personal property is invalid,
we are brought to the question of the effect
of that conclusion upon these sections as a
whole. '

It is elementary that the same statute may
be In part constitutional and in part unecon-
stitutional, and, if the parts are wholly inde-
pendent of each other, that which is consti-
tutional may stand, while that which is un-
constitutional will be rejected. And in the
case before us there is ne question as to the
validity of this act, except sections 27 to 37,
inclusive, which relate to the subject which
has been under discussion; and, as to them,
we think the rule laid down by Chief Justice
Shaw in Warren v. Charlestown, 2 Gray, 84,
is-applicable,—that if the different parts “are
so mutuvally connected with and dependent on
each other, as conditions, considerations, or
compensations for each other, as to warranta
belief that the legislature intended them as a
whole, and that if all could not be carried into
effectthe legislature would notpasstheresidue
independently, and some parts are unconstitu-
tional, gll the provisions which are thus de-
pendent, conditional, or connected must fall
with them.” Or, as the point is put by Mr.
Justice Matthews in Poindexter v. Greenhow,
114 U. S. 270, 304, 5 Sup. Ct. 903, 962: *“It
is undoubtedly true that there may be cases
where one part of a statute may be enrorced,
as constitutional, and another be deciared in-
operative and void, because unconstitutional;
but these are cases where the parts are so
distinctly separable that each can stand alone,
and where the court is able to see, and to
declare, that the intention of the leglslature
was that the part pronounced valid should be
enrorceable, even though the other part
should fail. To hold otherwise would be 1o
substitute for the law intended by the legis-
lature one they may never have been willing,
by itself, to enact.” And again, as stated by
the same eminent judge in Spraigue v.Thomp-
son, 118 U. 8. 80, 95, 6 Sup. Ct. 988, where it
was urged that certain illegal exceptions in
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8 section of a statute might be disregarded,
but that the rest could stand: “The insu-
perable difficulty with the application of that
principle of construction to the present in-
stance is that by rejecting the exceptions in-
tended by the legislature of Georgia the stat-
ute is made to enact what, confessedly, the
legislature never meant. It confers upon the
statute a positive operation beyond the legis-
lative intent, and beyond what any one can
say it would have enacted, in view of the ille-
gality of the exceptions.”

According to the census, the true valua-
tion of real and personal property in the
United States in 1890 was $65,037,091,197, of
which real estate with improvements thereon
made up $39,544,544,333. Of course, from the
latter must be deducted, in applying these
sections, all unproductive property and all
property whose net yield does not exceed $4,-
000; but, even with such deductions, it is
evident that the income from realty formed a
vital part of the scheme for taxation em-3

*bodied therein. If that be stricken out, ande
also the income from all invested personal
property, bonds, stocks, investments of all
kinds, it is obvicus that by far the largest
part of the anticipated revenue would be
eliminated, and this would leave the burden
of the tax to be borne by professions, trades,
employments, or vocations; and in that way
what was intended as a tax on capital would
remain, in substance, a tax on occupations
and labor. We cannot believe that such was
the intention of congress. We do mot meun
to say that an act laying by apportioument a
direct tax on all real estate and personal
property, or the income thereof, might not
also lay excise taxes on business, privileges,
employments, and vocations. But this is not
such an act, and the scheme must be consid-
ered as a whole. Being invalid as to the
greater part, and falling, as the tax would,
if any part were held valid, in a direction
which could not have been contemplated, ex-
cept in connection with the taxation consid-
ered as an entirety, we are constrained to
conclude that sections 27 to 37, inclusive, of
the act, which became a law, without the
signature of the president, on August 28, 1894,
are wholly inoperative and void.

Our conclusions may therefore be summed
up as follows:

First. We adhere to the opinion already an-
nounced,—that, taxes on real estate being in-
disputably direct taxes, taxes on the rents
or income of real estate are equally direct
taxes.

Second, We are of opinion that taxes on per-
sonal property, or on the income of personal
property, are likewise direct taxes.

Third. The tax imposed by sections 27 to
37, inclusive, of the act of 1894, so far as it
falls on the income of real estate, and of
personal property, being a direct tax, within
the meaning of the coastitution, and there-
fore uuconstitutional and void, because not
apportivned according to representation, all
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those sectlons, constituting one entlre sckeme

of taxation, are pecessarily invalid.

The decrees hereinbefore entered In this
ecourt will be vacated. The decrees below
will be reversed, and the cases remanded,

® with instructions to grant the relief prayed.
kv
5 * Mr. Justice HARLAN, dissenting.

At the former hearing of these causes, it
was adjudged that, within the meaning of
the constitution, a duty on incomes arising
from rents was & direct tax on the lands
from which such rents were derived, and
therefore must be apportioned among the
several states on the basis of population, and
not by the rule of uniformity, throughout the
United States, as prescribed in the case of
duties, imposts, and excises; and the court,
eight of its members being present, was
equally divided upon the question whether
all the other provisions of the statute relat-
ing to incomes would fall in consequence of
that judgment. 15 Sup. Ct. 673.

It is appropriate now to say that, however
objectionable the law would have been, after
the provision for taxing incomes arising from
rents was stricken outf, I did not then, nor
do I now, think it within the province of the
court to annul the provisions relating to in-
comes derived from other specified sources,
and take from the government the entire
revenue contemplated to be raised by the
taxation of incomes, simply because the
clause relating to rents was held to be un-
constitutional. The reasons for this view
will be stated In another connection,

From the judgment heretofore rendered I
dissented, announcing my entire ¢oncurrence
in the views expressed by Mr. Justice
WHITE in his verv able opinion. 1 stated
at that time some general conclusions reach-
ed by me upon the several guestions covered
by the opinion of the majority.

In dissenting from the opinion and judg-
ment of the court on the present application
for a rehearing, I alluded to particular ques-
tions discussed by the majority, and stated
that in & dissenting opinion to be subsequent-
1y filed I would express my views more fully
than I could then do as to what, within the
meaning of the constitution, and looking at
the practice of the government, as well as
the decisions of this court, was a ‘“direct”
tax, to be levied only by apportioning it
among the states according to their respec-
8 tive numbers.
¢ "By the twenty-seventh section of the act of

August 28, 1894, known as the “Wilson Tar-

iff Act,” and entitled “An act to reduce tax-

ation, to provide revenue for the government,
and for other purposes,” it was provided

“that from and after January 1st, 1895, and

until Japuary 1st, 1900, tbere sbhall be as-

sessed, levied, collected, and paid annually
upon the gains, profits, and income received
in the preceding calendar year by every citi-
2en of the United States, whether residing
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at home or abroad, and every person residing
therein, whether sald gains, profits, or in-
come be derived from any kind of property,
rents, interest, dividends, or salaries, or from
any profession, trade, employment, or voca-
tion carried on in the United States or else-
where, or from any other source whatever,
a tax of two per centum on the amount so
derived over and above four thousand dol-
lars, and a like tax shall be levied, collected,
and paid annually upon the gains, profits,
and income from all property owned and of
every business, trade, or profession carried
on in the United States by persons residing
without the United States.”

The twenty-eighth section declares what
shall be included and what excluded in esti-
mating the gains, profits, and income of any
person.

The constitution declares that “the con-
gress shall have power to lay and collect
taxes, duties, imposts and excises, to pay the
debts and provide for the common defence
and general welfare of the United States;
but ail dutles, imposts and excises shall be
uniform throughout the United States.”” Arti-
clel, § 8.

The only other clauses in the constitution,
at the time of its adoption, relating to tax-
ation by the general government, were the
following:

“Representatives and direct taxes shall be
apportioned among the several states which
may be Included in this Union, according to
their respective numbers, which shall be de-
termined by adding to the whole number of
free persons, including those bound to service
for & term of years, and excluding Indians
not taxed, three-fifths of all other persons.
The actoal enumeration shall be made within o
three years after the first meeting of theg
congress of the United States, and*within*
every subsequent term of ten years, In such
manner a8 they shall by law direct.,”” Article
1, § 2.

“No capitation, or other direct tax, shall
be laid, unless in proportion to the census or
enumeration hereinbefore directed to be tak-
en.” Article1, § 9.

“No tax or duty shall be laid on articles
exported from any state.”” Aaxticlel, § 9.

The fourteenth amendment provides that
“representatives shall be apportioned among
the several states according to their respec-
tive numbers, counting the whole number
of persons in each state, excluding Indians
not taxed.”

It thus appears that the primary object
of all taxation by the general government {s
to pay the debis and provide for the com-
mon defense and general welfare of the Unit-
ed States, and that, with the exception of
the inhibition upon taxes or duties on ar-
ticles exported from the states, no restric-
tion is in terms imposed upon national taxa-
tton, except that direct taxes must be appor-
tioned among the several states on the basis
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of numbers (excluding Indians not taxed),:

while duties, imposts, and excises must be
uniform throughout the United States.
What are “direct taxes,” within the mean-
Ing of the constitution? In the convention of
1787, Rufus King asked what was the pre-
cise meaning of *“direct” taxation, and no one
answered. Madison’s Papers, 5 Elliott’s De-
bates, 451. The debates of that famous body
do not show that any delegate attempted to
zive a clear, succinct definition of what, in
his opinion, was a direct tax. Indeed, the
report of those debates, upon the question
now before us, Is very meagre and unsatis-
factory. An illustration of this is found in
the case of Gouverneur Morris. It is stated
that on the 12th of July, 1787, he moved to
add to a clause empowering congress to vary
representation according to the principles of
“wealth and numbers of inhabitants,” a pro-
viso “that taxation shall be in proportion to
representation.” And he is reported to have
remarked on that occasion that, while some
objections lay against his motion, he sup-
rosed ‘“they would be removed by .restrain-

ing the rule to direct taxation.” 5 Ellioit's -
- But, on the Sth of |
¥ August, 1787, the work of the committee on
# dewail being*before the convention, Mr. Mor- |

ri8 is reported to have remarked, *let it not '

Debates (Ed. 1888) 302.

De said that direct taxation is to be propor-
tioned to representation.” & Elliott's De-
bates (Ed. 1888) 393.- ’

If the question propounded by Rufus King |
had been answered in accordance with the
interpretation now given, it s not at all cer- '

tain that the constitution, in its present form,
would have been adopted by the convention,
nor, iIf adopted, that it would have been ac-
cepted by the requisite number of states.
A question so difficult to be answered by
able statesmen and lawyers directly concern-
ed in the organization of the present govern-
ment ean now, it seems, be easily answered,
afier a re-examination of documents, writ-
ings, and treatises on political economy, all
of which, without any exception worth not-
ing, have been several times directly brought
to the attention of this court. And when-
ever that has been done the result always,
antil now, has been that a duty on incomes,
derived from taxable subjects, of whatever
nature, was held not to be a direct tax with-
in the meaning of the constitution, to be ap-
portioned among the states on the basis of
population, but could be laid, according to
the rule of uniformity, upon individual citi-
zens, corporations, and associations, without
reference to numbers in the particular states
in which such citizens, corporations, or as-
sociations were d@omiciled. Hamilton, re-
ferring to the distinction between direct and
indirect taxes, said it was “a matter of re-
gret that terms so uncertain and vague in so
important a point are to be found in the
constitution,” and that it would be vain to
seek “for apy antecedent settled legal miean-
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Ing to the respective terms,” 7 Hamiltons
‘Works, 845.

This court is again urged to consider this
question in the light of the theories advanced
by political economists. But Chief Justice
Chase, delivering the judgment of this court
in Bank v. Fenno, 8 Wall. 533, 541, observed
that the enumeration of the different kinds.
of taxes that congress was authorized to im-

‘pose was probably made with very little ref-

erence to the speculations of political econo--
mists, and that there was nothing in the
great work of Adam Smith, published shortly -
before the meeting of the convention of 17872
thats«gave any light on the meaning of thes
words “direct  taxes” in the constitution.

From the very necessity of the case, there-
fore, we are compelled to look at the prac-
tice of the government after the adoption of
the econstitution, as well as to the course of
judicial decision.

By an act of congress passed June 5, 1794
(1 Stat. 373, c. 45), specified duties were laid
“upon all carriages for the conveyance of
persons” that sheould be kept by or for any
person for his use, or to be let out to hire, or
for the conveying of passengers. The case
of Hylton v. U. 8., 8 Dall. 171, decided in
1796, distinctly presented the question wheth-
er the duties laid upon cairiages by that act
was a direct tax, within the meaning of the
constitution. If it was a tax of that char-
acter, it was conceded that the statute was.
unconstitutional, for the reason that the du-
ties' imposed by It were not apportioned
among the states on the basis of numbers.
As the case involved an important constitu-
tional question, each of the justices who
leard the argument delivered a separate
opinion. Chief Justice Ellsworth was sworn.
into office on the day the decision was an-
nounced, but, not having heard the whole
of the argument, declined to take any part
in the judgment, It can scarcely be doubted.
that he approved the decision; for, while a
senator in congress from Connecticut, he
voted more than once for a bill laying duties.
on carriages, and, with Rufus King, Robert
Morris, and other distinguished statesmen,
voted in the senate for the act of June 5,
1794. Ann. Cong. (3d Sess.) 1793-95, pp. 120,
849,

It is well to see what the justices who de-
livered opinions in the Hylton Case said as
to the meaning of the words “direct taxes”
in the constitution,

Mr. Justice Chase said: “As it was incum-
bent on the plaintifi’s counsel in error, so
they took great pains fo prove that the tax
on carriages was a direct tax; but they did
not satisfy my mind. I think,at least, it may
be doubted, and if I only doubted 1 should
affirm the judgment of the circuit court.
The deliberate decision of the national leg-,,
islature (who did pot consider a tax on car-3
riages a direct tax, but*thought it was with-»
in the description of a duty) would deter
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mine me, If the case was doubtful, to receive
‘the constructicn of the legislature. But I
2m inclined to think that a tax on carriages
Is not a direct tax, within the letter or
meaning of the constitution. The great ob-

Ject of the constitution was to give congress

& pewer to lay taxes adequate to the exigen-
cles of government; but they were to ob-
serve two rules in Imposing them, namely,
the rule of uniformity, when they laid du-
ties, imposts, or excises, and the rule of
apportionment according to the census,
when they laid any direct tax. * * * The
constitution evidently contemplated no taxes
a8 direct taxes, but only such as congress
could lay in proportion to the census. The
rule of apporticnment is only to be adopted
1in such cases where it can reasonably apply;
angd the subject taxed must ever determine
the application of the rule. If it is proposed
to tax any specific article by the rule of
apportionment,—and 1t would evidently ecre-
ate great inequality and Injustice,—it is un-
reasonable to say that the constitutlon in-
tended such tax should be laid by that rule.
It appears to me that a tax on carriages can-
anot be laid by the rule of apportionment
without very great Inequality and injus-
tice. For example, suppose two states, equal
in census, to pay 80,000 dollars each, by &
"tax on carriages of 8 dollars on every car-
riage; and in one state there are 100 car-
riages and in the other 1,000. The owners
of carriages in one state would pay ten
times the tax of owners in the other. A,
in one state, would pay for his carriage 8
dollars, but B., in the other state, would pay
for his carriage 80 dollars. * * * I think
an annual tax on carriages for the convey-
ance of persons may be considered as with-
in the power granted to congress to lay du-
ties. The term ‘duty’ is the most comprehen-
sive next to the general term ‘tax,’ and prac-
tically in Great Britain (whence we take our
general ideas of taxes, duties, imposts, excis-
-es, customs, ete.) embraces taxes on stamps,
tolls for passage, etc., and is not confined to
taxes on importation only. ®* * * 1 am
inclined to think—Dbut of this I do not give
a judicial opinion—that the direct taxes con-
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except exports. The term ‘taxes’ i3 gener-
fcal, and was made use of to vest in con-
gress plenary authority in all cases of taxa-
tion. The general division of taxes is into
direct and indirect. Although the latter
term 18 not to be found in the constitution,
yet the former necessarily implies it. Indi-
rect stands opposed to direct. There may,
perhaps, be an iudirect tax on a particular
article, that cannot be comprehended with-
in the description of duties, or imposts, or
excises. In such case it will be compriged
under the genmeral denomination of ‘taxes,
for the term ‘tax’ is the genus, and Includes
(1) direct taxes; (2) duties, imposts, and ex-
clses; (3) all other classes of an indirect
kind, and not within ‘any of the classifica-
tions enumerated under the preceding heads.
The question occurs, how is such a tax to be
laid, uniformly or apporticnately? The rule
of uniformity will apply, because it is an
indirect tax, and direct taxes only are to be
apportioned. What are direct taxes within
the meaning of the constitution? The con-
stitution declares that a capitation tax i1s a
direct tax, and, both in theory and practice,
a tax on land Is deemed to be a direct tax.
In this way the terms ‘direct taxes’ and ‘cap-
ifation’ and other direct tax are satisfled.
® * * I never entertained & doubt that the
principal, I will not say the only, objects

‘that the framers of the constitution contem-

plated as falling within the rule of appor-
tionment were a capitation tax and a tax

.on land. Local considerations and the par-

ticular eircumstances and relative situation
of the states naturally lead to this view of 3
the subject. The provision was made*In¥
favor of the Southern states, They pos-
sessed a large number of slaves. They had
extensive tracts of territory, thinly settled.
and not very productive. A majority of the
states had but few slaves, and several of
them a limited territory, well settled, and In
a high state of cultivation. The Southern
states, if no provision had been introduced
in the constitution, would have been wholly
at the mercy of the other states. Congress,
in such case, might tax slaves, at discretion
or arbitrarily, and land in every part of the

Union after the same rate or measure; so
much a head in the first Instance, and so
much an acre in the second. To guard

« templated by the constitution are only two,
2 to wit, a capitation or poll tax, simply, with-
» out*regard to property, profession, or any

other circumstance, and a tax on land. I
doubt whether a tax by a general assess-
ment of personal property within the United
States is included within the term direct
tax.”

Mr. Justice Paterson: “What is the pat-
aral and common or technical and appropri-
ate meaning of the words ‘duty’ and ‘excise’
it Is not easy to ascertain. They present no
clear and precise idea to the mind. Differ-
ent persons will annex different significa-
tions to the terms. It was, however, obvi-
ously the intention of the framers of the con-
stitutlon that congress should possess full
power over every species of taxable property

against imposition in these particulars was

‘the reason of introducing the clause in the

constitution, which directs that represeuta-
tives and direct taxes shall be apportioned
among the states according to their respec-
tive numbers. On the part of the plaintift
in error it has been contended that the rule
of apportionment {8 to be favored, rather
than the rule of uniformity, and, of course,
that the Instrument is to receive such a con-
struction as will extend the former ana re-
strict the latter. I am not of that opinion.
The constitution has been considered as an
accommodation system. It was the effect
of mutual sacrifices and copcessions Ik
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was the work of compromise. The rule of
apportionment is of this mature. It is rad-
ically wrong. It cannot be supported by
any solid reasoning. Why should slaves,
who are a species of property, be represent-
ed more than any other property? The rule,
therefore, ought not to be extended by con-
struction. Again, numbers do not afford a
Just estimate or rule of wealth. It is, in-
deed, a very uncertain and incompetent sign
of opulence. * * * If g tax upon land,
where the object I8 simple and uniform
throughout the states, is scarcely practica-
ble, what shall we say of a tax attempted
to be apportioned among, and raised and
collected from, & number of dissimilar ob-
Jects? The difficulty will Increase with the
number and variety of the things proposed.
for taxation. We shall be obliged to resor:
to intricate and endless variations and as-
sessments, in which everything will be ax-

© bitrary, and nothing certain. There will be

« ho rile to walk by. The rule of uniformity,

Yon the*contrary, implies certainty, and leaves
nothing to the will and pleasure of the as-
sessor. In such cases the object and the
sum coincide, the rule and thing unite, and
of course there can be no imposition. The
truth Is that the articles taxed in one state
should be taxed in another. Imn this way
the spirit of jealousy is appeased, and tran-
quillity preserved; in this way the pressure
on industry will be equal in the several
states, and the relation between the differ-
ent subjects of taxatiom duly preserved.
Apportionment is an operation on states,
and involves valuations and assessments,
which are arbitrary, and should not be re-
sorted to but in case of necessity. Uni-
formity is an instant operation on individ-
uals, without the intervention of assess-
ments, or any regard to states, and is at
once easy, certain, and efficacious. All tax-
es on expenses or consumption are indirect
taxes.”

Mr. Justice Iredell: *“(1) All direct taxes
must be apportioned. (2) All duties, imposts,
and excises must be uniform. If the car-
riage tax be a direct tax, within the meaning
of the constitution, it must be apportioned.
If it be a duty, impost, or excise, within the
meaning of the constitutlon, it must be uni-
form. If it can be considered as a tax nei-
ther direct, within the meaning of the con-
stitution, nor comprehended within the term
‘duty,” ‘impost,” or ‘excise,’ there is no pro-
vision in the constitution, one way or an-
other, and then it must be left to such an
operation of the power as if the authority to
lay taxes had been given generally in all
instances, without saying svhether they
should be apportioned or uniform; and in
that case I should presume the tax ought to
be uniform, because the present constitution
was particularly intended to affect individu-
als, and not states, except in particular cases
specified, and this is the leading distinetion
Fetween the articles of confederation and

the present constitution. As all direct taxes
must be apportioned, it is evident that the
constitution contemplated none as direct but
such as could be apportioned. If this cannot
be apportioned, it is, therefore, not a direct
tax, in the sense of the constituticn. That
this tax cannot be apportioned is evldent."h
“Such an arbitrary method of taxing differ-3
ent states differently is a suggestion=alto-¥
gether new, and would lead, if practiced. to

such dangerous consequences, that it will re-

quire very powerful arguments to show that

the method of taxing would be in any man-

ner compatible with the constitution, with

which at present I deem it utterly irreconcil-

able; it being altogether destructive of the

notion of a common interest, upon which the-
very prineiples of the constitution are found-

ed, so far as the condition of the United

States will admit.” “Some difficulties may
occur which we do not at present foresee.

Perhaps a direct tax, in the sense of the con-

stitution, can mean nothing but a tax on-
something inseparably annexed to the soil;.
something capable of apportionment under:
all such circumstances,” “It is sufficient, on:
the present occasion, for the court to be sat-

isfied that this is not a direct tax contem-

plated by the constitution, in order to affirm:

the present judgment; since, if it cannot be-
apportioned, it must necessarily be uniform.

I am clearly of opinion this is not a direct

tax, in the sense of the constitution, and:
therefore that the judgment ought to be af-

firmed.””

Mr. Justice Wilson: *“As there were only
four judges, including myself, who attended:
the argument of this cause, I should have-
thought it proper to join in the decision,
though I had before expressed a judicial
opinion on the subject, in the circuit court of”
Virginia, did not the unanimity of the other
three judges relieve me from the necessity.
I shall now, bowever, only add that my senti-
ments, in favor of the constitutionality of the-
tax in question, have not been changed.”

The scope of the decision in the Hylton
Case will appear from what this court has.
said in later cases, to which I will hereafter
refer,

It is appropriate to ohserve, in this connec-
tion, that the importance of the Hylton Case
was not overlooked by the statesmen of that
day. It was argied by eminent lawyers, and
we may well assume that nothing was left
unsaid that was necessary to a full under-
standing of the question involved. Edmund
Pendleton, of Virginia, concurring with
Madison that a tax on carriages was a direct
tax, within the meaning of the constitutivn, =
prepared a paper on the subject, and*in-3
closed it to Mr. Giles, then a senator from
Virginia. Under date of February 7, 1796,
Madison wrote to Pendleton: “I read with
real pleasure the paper you put into the
hands of Mr, Giles, which is unguestionably
a most simple and lucid view of the subject,
and well deserving the attention of the court

u48
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which 1s to determine on it. The paper will
be printed in the newspapers in time for the
judges to have the benefit of it. I did not
find that it needed any of those corrections
which you so liberally committed to my
hand. It has been thought unnecessary to
prefix your name; but Mr. Giles will Jet an
intimation appear, along with the remarks,
that they proceed from a quarter that claims
attention to them, * * * Tnere never was
a question on which my mind was more sat-
{sfied, and yet I have very little expectation
that it will be viewed by the court in the
same light it I8 by me.” 2 Mad. Writings,
77. And on March 6, 1796, two days before
the Hylton Case was decided, Madison wrote
to Jeferson: “The court has not given judg-
ment yet on the carrlage tax. It is said the
judges will be unanimous for its constitu-
tionality.,” 2 Mad. Writings, 87. Mr. Jus-
tice Iredell, in his Diary, said: “At this
term Oliver Ellsworth took his seat as chief
Justice. The first case that came up was
that of Hylton v. The United States. This
was a very important cause, as it involved a
question of constitutional law. The point
was the constitutionality of the law of con-
gress of 1794, laying duties upon carriages.
If a direct tax, it could only be laid in pro-
portion to the census, which has not as yet
been taken. The counsel of Hylton, Camp-
bell and Ingersoll, contended that the tax
was a direct tax, and were opposed by Lee
and Hamilton. The court unanimously agreed
that the tax was constitutional, and deliv-
ered their opinions seriatim.” Again: *“The
day before yesterday Mr. Hamilton spoke in
our court, attended by the most crowded
audience I ever saw there, both houses of
congress being almost deserted on the occa-
slon. Though he was in very ill health, he
spoke with astonishing ability, and in a most
pleasing manner, and was listened to with
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dise manufactured or made for sale within
the United States, or the territories thereof,
namely, upon pig iron, castings of iron, bar
fron, rolled or slit iron, nalls, brads, or
sprigs, candles of white wax, mould candles
of tallow, bats, caps, umbrellas, and para-
sols, paper, playing and visiting cards, sad-
dles, bridles, books, beer, ale, porter,and to-
bacco; and also in the act of January 18,
1815 (3 Stat. 186, e. 23), which laid a duty,
graduated by value, upon “all household fur-
niture kept for use,” and upon gold and sil-
ver watches.

It may be observed, In passing, that the
above statutes, with one exception, were all
enacted during the administration of Presi-
dent Madison, and were approved by him.

Instances of duties upon intangible per-
sonal property are afforded by the stamp
act of July 6, 1797 (1 Stat. 527, c. 11), which,
among other things, levied stamp duties
upon bonds, notes, and certificates of stock.
Similar duties had been made familiar to the
American people by the British stamp act of
1765 (26 British St. at Large, 179), and were
understood by the delegates to the conven-
tion of 1787 to be included among the du-
ties mentioned in the constitution. 1 Elliot,
Deb. 3G8; § Elliot, Deb. 432, s

The reason slaves were {included In thew
earlier acts as proper®subjects of uirect taxa-s
tion is thus explained by this court in Bank
v. Fenno, above cited: “As persons, slaves
were proper subjects of & capitation tax,
which is described in the constitution as a
direct tax; as property, they were, by the
laws of some, if not most, of the states,
classed 4s real property, descendible to heirs.
Under the first view, they would be subject
to the tax of 1798, as a capitation tax; under
the latter, they would be subject to the tax-
ation of the other years, as realty. That
the latter view was that taken by the fram-

ers of the acts after 1798 becomes highly
probable, when it Is considered that, In the
states where slaves were held, much of the
value which would otherwise have attached

o the profoundest attention. His speech lasted
¥ about three hours. It was on the question
* whether the®carriage tax, as laid, was a con-

stitutional one.” 2 McRee, Life of Iredell,

459, 461.

Turning now to the acts of congress passed
after the decision i the Hylton Case, we
find that by the acts of July 14, 1798 (1 Stat.
597, ¢. 75), August 2, 1813 (3 Stat. 53, ¢. 37,
January 9, 1815 (3 Stat. 164, c. 21), and
March 5, 1816 (3 Stat. 255, c. 24), direct taxes
were assessed upon lands, improvements,
dwelling houses, and slaves, and apportioned
among the several states. And by the act of
August 5, 1861 (12 Stat. 294, 297, c. 45), en-
titled “An act to provide increased revenues
from imporis, to pay interest on the debt,
and for other purposes,” a direct tax was as-
sessed and apportioned among the states on
lands, lmprovements, and dwelling houses
only.

Instances of duties upon tangible personal
property are found in the act of January
18, 1815 3 Stat. 180, ¢. 22V, impnsing duties
gapon certain guods, wares, aod werchun-

to land passed into the slaves. If, indeed,
the land only had been valued, without the
slaves, the land would have been subject to
much heavier proportional imposition inthose
states than in states where there were no
slaves; for the proportion of tax Iimposed
on each state was determined by population,
without reference to the subjects on which
it was to be assessed. The fact, then, that
slaves were valued, under the act referred
to, far from showing, as some have sup-
posed, that congress regarded personal prop-
erty as a proper object of direct taxatlon un-
der the constitution, shows only that con-
gress, after 1798, regarded slaves, for the
purposes of taxation, as realty.” 8 Wall
543,

Recurring to the course of legislation, ft
will be found that by the above act of An-
gust 5, 1861. congress not only laid and ap-
portivued among the states a direct tax of
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$20,000,000 "upon “lands, {mprovements, and | Justice*Story in thelr examination- of thes

dwelling houses, but it provided that there
should be ‘“levied, collected, and paid upon
the annual income of every person residing
in the TUnited States, whether such income
fs derived from any kind of property, or
from any profession, trade, employment, or
vocation carried on in the United States or
elsewhere, or from any source whatever, if
such annual income exceeds the sum of eight
hundred dollars, a tax of three per centum
on the amount of such excess of each income
above eight hundred dollars,” ete. 12 Stat.
309, c. 45. )
- Subsequent statutes greatly extended the
c area of taxation. By the act of July 1, 1862,
° "

+ a duty was imposedeon the gross amount of
all receipts for the transportation of passen-
gers by railroads, steam vessels, and ferry-
boats; on all dividends in scrip or money
declared due or paid by banks, trust compa-
nies, insurance companies, and upon *“the
annual gains, profits, or income of every per-
son residing in the United States, whether
derived from any kind of property, rents,
interest, dividends, salaries, or from any pro-
fession, trade, employment, or voecation car-

ried on in the United States or elsewhere, or_‘

from any source whatever,” etc. 12 Stat.
473, ¢. 119. The act of June 30, 1864, as did
the previous act of 1862, imposed a duty on

gains, profits, or income from whatever kind’
of property or from whatever source deriv-

ed, including *“rents.” 13 Stat. 281, e. 173.
The act of Mareh 3, 1865, increased the
amount of such duty. 13 Stat. 479, ¢. 78.
All subsequent acts of congress retained the
provision imposing a duty on income derived
from rents and from every kind of property.
14 Stat. 4, 5, ¢. 15; Id. 477, 480, c. 169; 16
Stat. 236, c. 235.

What has been the course of judicial de-
cision touching the clause of the constitution
that relates to direct taxes? And, particu-
larly, what, in the opinion of this court, was
the scope and effect of the decision in Hyl-
ton v. U. 8.7 ‘

In Insurance Co. v. Soule, 7 Wall. 433, 444,
the question was presented whether the du-
ty imposed by the act of June 30, 18G4, as
amended by that of July 13, 1866, on the divi-
dends and undistributed sums,—that is, on
the incomes, from whatever source, of in-
surance companies,—was a direct tax that
could only be laid by apportionment among
the states. The point was distinctly made
in argument that “an income tax is, and al-
ways heretofore has been, regarded as be-
Ing a direct tax, as much so as a poll tax or
a land tax. If it be a direct tax, then the
constitution is ifmperative that it shall be
apportioned.” Mr. Justice Swayne, deliver-
Ing the upanimous judgment of this court,
said: What are direct taxes was elaborate-
ly argued and considered by this court in
Hylion v. U. 8., decided in the year 1796G.
* = s 'The views expressed in this {that]
case are adopted by Chancellor Kent and

subject.” *“The taxing power is given in the
most comprehensive terms. The only limita-
tions imposed are that direct taxes, includ-
ing the capitation tax, shall be apportioned;
that duties, imposts, and excises shall be
uniform; and that no dutles shall be im-
posed upon articles exported from any state.
With these exceptions the exercise of the
power is, in all respects, unfettered. If a
tax upon carriages, kept for his own use by:
the owner, I8 not a direct tax, we can see no
ground upon which a tax upon the business
of an insurance company can be held to be-
long to that class of revenue charges.” “The
consequences which would follow the ap-
portionment of the tax in question among

‘the states and territories of the Union, in the

manner prescribed by the constitution, must
not be overlooked. They are very obvious.
Where such corporations are numercus and
rich, it might be light; where none exist, it:
could not be collected; where they are few
and poor, it would fall upon them with such
weight as to involve annibilation. It can-
not be supposed that the framers of the con-
stitution intended that any tax should be ap-
portioned the collection of which on that:
principle would be attended with such ‘re-
sults. The consequences are fatal to the
proposition. To the question under consid-
eration it must be answered that the tax to:
which It relates Is -not & direct tax, but a
duty or excise; that it was obligatory on the
plaintiff to pay it.”

In Bank v. Fenno, 8 Wall. 533, the princi-
pal question was whether & tax on state-
bank notes issued for -circulation was a di-
rect-tax. On behalf of the bank it was con-
tended by distinguished counsel that the tax
was a direct one, and that it was invalid, be-
cause not apportioned among the states agree-
ably to the constitution. In explanation of
the nature of direct taxes, they relied largely
(so the authorized report of the case states)
on the writings of Adam Smith, and on other
treatises, English and American, on political
economy. In the discussion of the case, ref-
erence was made by counsel to the former
decisions in Hylton v, U. 8., and Insurance
Co. v. Soule. Chief Justice Chase, deliver-,
ing the judgment of the court, after observ-3
ing (as I have*already stated) that the works®
of political economists gave no valuable light
on the question as to what, in the constitu-
tional sense, were direct taxes, entered upon
an examination of the numerous acts of con-
gress imposing taxes. That examination, he
announced on Dbehalf of this court, showed
“that personal property, contracts, occupa-
tions, and the like, have never been rezarded
by congress as proper subjects of direct tax.”
“It may be rightly affirmed, therefore, that
in the practical construction of the constitn-
tion by congress direct taxes have been lim-
ited to taxes on land and appurtenanpces, and
taxes on pollg, or capitation taxes. And this
construction is entitled to great considera-




- 1787, he said:

*354

POLLOCK ». FARMERS' LOAN & TRUST CO.

tlon, especially In the absence of anything
adverse to it in the discussions of the con-
vention which framed, and of tke conven-
tions which ratified, the constitution.” Re-
ferring to certain observations of Madison,
King, and Ellsworth in the convention of
“All thig doubtless shows un-
certainty as to the true meaning of the term
‘direct tax’; but it Indicates also an under-
standing that direct taxes were such as may
be levied by capitation, and on lands, appur
tenances, or, perhaps, by valuation and as-
sessment of personal property upon general
lists, for these were the subjects from which
the states at that time usually raised their
principal supplies. This view recelved the
sanction of this court two years beforetheen-
actment of the first law imposing direct taxes
eo nomine.” The case last referred to was
Hylton v. U. 8. After a careful examina-
tion of the opinions in that case, Chief Jus-
tice Chase proceeded: ‘It may safely be as-
sumed, therefore, as the unanimous judgment
of the court [in the Hylton Case], that a tax
on carriages is not a direct tax. And it may

further be taken as established, upon the

testimony of Paterson, that the words ‘di-

rect taxes,’ as used in the constitution, com-

prehended only capitation taxes, and taxes
on land, and perbaps taxes on personal prop-
erty by general valuation and assessment of
the various descriptions possessed within the
several states.
the power to tax without apportioninent ex-
tends to all other objects. Taxes on other
objects are included under the heads of tax-
es not direct, dutles, imposts, and excises,
and must®be laid and collected by the rule of
uniformity. The tax under consideration is
a tax on bank circulation, and may very well
be classed under the head of duties. Cer-
tainly, it is not, in the sepse of the consti-
tution, a direct tax. It may be said to come
within the same category of taxation as the
tax on Incomes of insurancecompanies, whieh
this court at the last term, In the case of
Insurance Co. v. Soule, 7 Wall. 434, held not
to be a direct tax.”

In Scholey v. Rew, 23 Wall. 331, 337, the
question was whether a duty laid by the act
of July 13, 1866 (14 Stat. 140, 141), upon
successions, was a direct tax, within the
meaning of the constitution of the United
States, The act provided that the duty
“shall be paid at the time when the succes-
sor, or any person in his right or on his be-
half, shall become entitled in possession to
his succession, or to the receipt of the in-
come and profits thereof.” The act further
provided that “the term ‘real estate’ should
Include ‘all lands, tenements, and heredita-
ments, corporeal and incorporeal,” and that
the term ‘succession’ should denote ‘the devo-
lution of title to any real estate.'” Also:
“That every past or future disposition of real
estate by will, deed, or laws of descent, by
reason whereof any person shall becowe ben-

It follows, necessarily, tliat

92?7

eficially entitled, in possession or expectancy,
to any real estate, or the income thereof, up-
on the death of any person * * * entitled
by reason of any such disposition, a ‘succes-
sion;’”” and that “the interest of any succes-
sor in moneys to arise from the sale of real
estate, under any trust for the sale thereof,
shall be deemed to be a succession charge-
able with duty under this act, and the said
duty shall be paid by the trustee, executor,
or other person having control of the funds.”
It is important also to observe that this suec-
cession tax was made a lien on the land “in
respect whereof” it was laid, and was to be
‘“collected by the same officers, in the same

‘manner, and by the same processes as direct

taxes upon lands, under the authority of the
United States.” A duty was also imposed by

the same act on legacies and distributive

shares of personal property. ®
It would seem that this case was one thats
involved directly*the meaping of the words?y
‘“direct taxes” in the constitution. In the
argument of that case it was conceded by the
counsel for the taxpayer that the opinions
in the Hylton Case recognized a tax on land

and a capitation tax to be the only direct

taxes contemplated by the constitution. But
counsel said: “The present is a tax on land,
if ever one.was. No doubt, it is to be paid
by the owner of the land, if he can be made

to pay it, but that is true of any tax that ever

was or ever can be imposed on property.
And as if to prove how directly the prop
erty, and not the property owner, is aimed
at, the duty Is made a specific lien and
charge upon the land ‘in respect whereof’ it
is assessed. More than this, as if to show
how identical, in the ‘opinion of congress, this
duty was with the avowedly direct tax upon
lands which it had levied but a year or
two before, it enacts that this succession tax
alone, out of a great revenne system, should
be collected by the same officers, in the same
manner, and by the same processes, as direct
taxes upon lands under the authority of the
United States.”

This interpretation of the constitution was
rejected by every member of this court.
Mr. Justice Clifford, delivering the unan-
imous judgment of the court, said: “Sup-
port to the first objection Is attempted to be
drawn from that clause of the constitution
which provides that direct taxes shall be ap-
portioned among the several states which
may be included within the Union, accord-
ing to their respective numbers; and also
from the clause which provides that no capi-
tation or other direct tax shall be laid unless
in proportion to the census or amended enu-
meration; but it is clear that the tax or duty
levied by the act under copsideration is not
a ‘direct tax’ within the meaning of either
of those provisions. Instead of that it ie
plainly an excise tax or duty, authorized by
section eight of article one, which vests pow-
er'in congress to lay and collect taxes, duties,




923

Imposts, and excises to pay the debts and
provide for the common defense and general
welfare. Sueh a tax or duty is neither a
tax on land nor a capitation exaction, as sub-
sequently appears from the language of the
section imposing the tax or duty, as well as
from the preceding section, which provides

Sthat the term ‘succession’ shall denote the
¥ devolutionsof real estate; and the section

which imposes the tax or duty also contains
& corresponding clause, which provides that
the term ‘successor’ shall denote the person
80 entitled, and that the term ‘predecessor’
shall denote the grantor, testator, ancestor,
or other person from whom the interest of
the successor has been or shall be derived.”
Again: *“Whether direct taxes, in the sense
of ‘the constitution, comprehend any other
tax than a capitation tax and a tax on lang,
fs & question not absolutely decided, nor is

. it necessary to determine it in the present

case, ag it i3 expressly decided that the term
does not include the tax on income, which
cannot be distinguished in principle from a
succession tax such as the one involved in
the present controversy. Insurance Co. V.
Soule, 7 Wall, 446; Bank v. Fenno, 8 Wall.
546; Clarke v. Sickel, 14 Int. Rev. Rec. 6,
Fed. Cas. No. 2,862. Neither duties nor ex-
cises were regarded as direct taxes by the
authors of The Federalist, No. 36, p. 273;
Hamilton’s Works, 847; License Tax Cases,
5 Wall. 462.” “Exactions for the support of
the government may assume the form of
duties, Imposts, or excises, or they may also
assume the form of license fees for permis-
sion to carry on particular occupations or to
enjoy special franchises, or they may be
specific in form, as when levied upon corpo-
rations in reference to the amount of capital
stock, or to the business done or profits earn-
ed by the individual or corporation. Cooley,
Const, Lim, 495; Provident Inst. v. Massa-
chusetts, 6 Wall. 626; Bank v. Apthorp, 12
Mass. 252, Sufficient appears in the prior
suggestions to define the language employ-
ed, and to point out what Is the true intent
and meaning of the provision, and to make
it plain that the exaction Is not a tax upon
the land, and that it was rightfully levied,
if the findings of the court show that the
plaintiff became entitled, in the language of
the section, or aequired the estate or the
right to the income thereof by the devolu-
tion of the title to the same, as assumed by
the United States.”

The meaning of the words “direct taxes”
was again the subject of consideration by
this court in Springer v. U. 8, 102 U, S.
586, 599, 600, GO2. A reference to the print-
ed arguments in that case will show that this
question was most®*thoroughly examined,
every member of the court participating in
the decislon. The question presented was as
to the eonstitutionality of the act of June
30, 1864 (13 Stat. 281. c¢. 173), as amended by
the act of 18G5 (13 Stat. 4G9, ¢. 78), 8o far as
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it levied a duty upon galns, profits, and In-
come derived from every kind of property,
and from every trade, profession, or employ-
ment. The contention of Mr. Springer was
that such a tax was a direct tax that could
not be levied except by apportioning the
same among the states, on the basis of num-
bers. In support of his position he cited
numerous authorities, among them all or
most of the leading works on political econo-
my and taxation. Mr. Justice Swayne, again
delivering the unanimous judgment of this
court, referred to the proceedings and de-
bates in the convention of 1787, to The Fed-
eralist, to all the acts of congress Impos-
ing taxation, and to the previous cases of
Hylton v. U, 8.; Insurance Co. v. Soule; Bank
v. Fenno, and Scholey v. Rew. Among other
things, he said: *“It does not appear that
any tax like the one here in question was
ever regarded or treated by congress as a
direct tax. This uniform practical construe-
tlon of the constitution touching so impor-
tant a point, through so long a period, by the
legislative and executive departments of the
government, though not conclusive, is a con-
sideration of great weight.” Alluding to the
observations by one of the judges in the
Hylton Case as to the evils of an appor-
tioned tax on specific personal property, he
sald: “It was well held that, where such
evils would attend the apportionment of a
tax, the constitution could not have intend-
ed that an apportionment should be made.
This view applies with even greater force
to the tax in question in this case. Where
the population is large, and the incomes are
few and small, it would be intolerably op-
pressive.” After examining the cases above
cited, he concludes, speaking for the entire
court: *“All these cases are undistinguisha-
ble in principle from the case now before us,
and they are decisive against the plaintiff in
error. The question, what {8 a direct tax?
ifs one exclusively In American jurisprudence.
The text writers of the country are in entire
accord upon the subject. Mr. Justice Storyg
says®that all taxes are usually divided intoe
two classes,—those which are direct, and
those which are indirect,—and that ‘under
the former denomination are included taxes
on land or real property, and, under the lat-
ter, taxes on consumption.” 1 Story, Const.
§ 650. Chancellor Kent, speaking of the
case of Hylton v. U. 8., says: ‘The better
opinion seems to be that the direct taxes
contemplated by the constitution were only
two, viz. a capitation or poll tax and a tax
on land.” 1 Kent, Comm. 257. See, also,
Cooley, Tax'n, p. 5, note 2; Pom. Const. Law,
157; Shar. Bl Comm. 308, note; Rawle,
Const. 30; Serg. Const. Law, 305. We are
not aware that any writer, since Hylton v.
U. 8. was decided, has expressed a view of
the subject different from that of these au-
thors. Qur conclusions are that ‘direct
taxes,” within the meaning ¢f the coustitue
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tion, are only capitation taxes, as expressed
in that instrument, and taxes on real estate,
and that the tax of which the plaintiff in er-
ror complains is within the category of an
excise or duty.”

One additional authority may be cited,—
Ciarke v. Sickel, reported in 14 Int. Rev.
Rec. 6, Fed. Cas. No. 2,862, and referred to
in the opinion of this court in Scholey v.
Rew. It was decided by Mr. Justice Strong
at the circuit in 1871. That case involved
the validity of a tax on income derived from
an annuity bequeathed by the will of the
plaintiff’s husband, and charged (as the rec-
ord of that case shows) upon his entire es-
tate, real and personal. The eminent jurist
who decided the case sald: “The pleadings
In all those cases raise the question whether
the act of congress of June 30, 1864, and its
supplements, so far as they impose a tax
upon the annual gains, profits, or income of
every person residing in the United States,
or of any citizen of the United States resid-
ing abroad, are within the power conferred
by the constitution upon congress. If it be
true, as has been argued, that the income
tax is a ‘capitation or other direct tax,” with-
in the meaning of the constitution, it is un-
doubtedly prohibited by the first and ninth
sections of the firse article, for it is not ‘ap-

o bortioned among the states” But I am of

2 opinion that it is not a ‘capitation or other

* direct tax,’ in the sense in which*the framers
of the constitution, and the people of the
states who adopted it, understood such tax-
es.” The significance of this language is
manifest when the fact is recalled that the
act of 1864 provided, among other things,
that (with certain specified exceptions) there
should be levied, collected, and paid annu-
ally upon the annual gains, profits, or in.
come of every person residing in the United
States, or of any citizen of the United States
residing abroad, whether derived from any
kind of property, rents, interest, dividends,
galaries, or from any profession, trade, em-
ployment, or vocation, carried on in the
United States or elsewhere, or from any
other source whatever, 13 Stat. 281, 285,
¢ 173.

From this history of legistation and of ju-
diclal decisions, it Is manifest:

That in the judgment of the members of
this court, as constituted when the Hylton
Case was decided (all of whom were states-
men and lawyers of distinction; two, Wilson
and Paterson, being recognized as great
leaders in the convention of 17S7), the only
taxes that could certainly be regarded as
direct taxes, within the meaning of the con-
stitution, were capitation taxes and taxes
on lands.

That in their opinlon & tax on real estate
was properly classified as a direct tax, be-
cause, in the words of Justice Iredell, it was
“g tax on something inseparably apnexed
to the soil,” “something ~apalle of appor-
glonment,” though, in the opinion of Mr.

Justice Paterson, apportlonment even of &
tax on land was “scarcely practicable.”

That while the Hylton vase did not, ir
terms, iuvolve a decision in respect of lands,
what was said by the judges on the subject
was not, strictly speaking, obiter dicta, be-
cause the prineciple or rule that would deter-
mine whether a tax on carriages was a di-
rect tax would necessarily indicate whether
a tax on lands belonged to that elass.

That, in the judgment of all the judges In
the Hylton Case, no tax was a direct one that
could not be apportioned among the states,
on the basis of numbers, with some ap-
proach to justice and equality among the
people of the several states who owned the o
property or subfect taxed, for the reason,g
in*the words of Mr. Justice Chase, that the»
framers of the constitution cannot be sup-
posed to have contempliated taxation by a
rule that “would evidently create great in-
equality and injustice”; or, in the words of
Mr. Justice Paterson, would be “absurd and
fnequitable”; or, in the words of Mr. Justice
Iredell, would lead, if practiced, to “danger-
ous consequences,” and be “altogether de
structive of the notion of a common interest,
upon which the very principles of the con-
stitution are founded.”

That by the judgment In the Hylton Case
a tax on specific personal property, owned
by the taxpayer, and used or let to hire, was
not a direct tax, to be apportioned among
the states on the basis of numbers,

That from the foundation of the govern-
ment, until 1861, congress, following the
declarations of the judges in the Hylton
Case, restricted direct taxation to real es-
tate and slaves, and in 1861 to real estate
exclusively, and has never, by any statute,
indicated its belief that personal property,
however assessed or valued, was the subject
of “direct taxes” to be apportioned among
the states.

That by the above two acts of January 18,
1815, the validity of which has never been
questioned, congress, by laying duties, ac-
cording to the rule of uniformity, upon the
numerous articles of personal property men-
tioned in those acts, indicated its belief that
duties on personal property were not direct
taxes, to be apportioned among the states
on the basis of numbers, but were duties
to be laid by the rule of uniformity, and
without regard to the population of the re-
spective states.

That, in 1861 and subsequent years, con-
gress imposed, without apportionment among
the states on the basis of numbers, but by
the rule of uniformity, duties on income de-
rived from every kind of property, real and
personal, including income derived from
rents, and from trades, professions, and
employments, ete. And lastly—

That upon every occasion when it has con-
sidered the question whether a duty on i»-
comes was a direct tax, within tohe meaning
of the constitution, this court has, withort
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* a*dlssenting volce, determined it in the neg-
ative, always proceeding on the ground that
capitation taxes and taxes on land were the
only direct taxes contemplated by the fram-
ers of the counstitution.

The view I have given of Hylton v. U. S.
18 sustalned by Mr. Justice Story’s state-
ment of the grounds upon which the court
proceeded in that case. He says: “The
grounds of this decision, as stated in the
various opinions of the judges, were—First,
the doubt whether any taxes were direct, in
the sense of the constitution, but capitation
and land taxes, a8 has been already sug-
gested; secondly, that in cases of doubt the
rule of apportionment ought not to be fa-
vored, because it was matter of compromise,
and initself radically indefensible and wrong;
thirdly, the monstrous inequality and injus-
tice of the carriage tax, if laid by the rule of
apportionment, which would show that no
tax of this sort could have been contem-
plated by the convention as within the rule
of apportionment; fourthly, that the terms
of the constitution were satisfied by confin-
Ing the clause respecting direct taxes to cap-
itation and land taxes; fifthly, that, accu-
rately speaking, all taxes on expenses or
consumption are Indirect taxes, and a tax
on carriages is of this kind; and, sixthly
what is probably of most cogency and force,
and, of ttself, decisive), that no tax could be
a direct one, in the sense of the constitution,
which was not capable of apportionment
according to the rule laid down in the con-
stitution.” 1 Story, Const. 705, § 956.

If the above summary as to the practice of
the government, and the course of decision
in this court, fairly states what was the sit-
uation, legislative and judicial, at the time
the suits now before us were instituted, it
ought not to be deemed necessary, in de-
termining a question which this court has
said was “exclusively in American jurispru-
dence,” to ascertain what were the views
and speculations of European writers and
theorists In respect of the nature of taxation,
and the principles by which taxation should
be controlled, nor as to what, on merely
economic or sclentific grounds, and under
the systems of government prevailing in Eu-
rope, should be deemed direct+taxes, and
whatindirecttaxes., Norought this court tobe
embarrassed by the circumstance that states-
men of the early period of our history differed
as to the principles or methods of national
taxation, or as to what should be deemed di-
rect taxes to be apportionedamong the states,
and wbhat indirect taxes, duties, imposts, and
¢xcises, that must be laid by some rule of uni-
formity applicable to the whole country, with-
out reference to the relative population of
particular states. TUndoubtedly, as already
observed, Madison was of opinion thata tax
on carriages was a direct tax, within the
meaning of the constitution, and should be
apportioned among the states on the Dbasis
of numbers. But this court, in the Hylton
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Case, rejected his view of the constitutlon,
sustained that of Hamilton; and subsequent-
ly Madison, as president, approved acts of
congress imposing taxes upon personal prop-
erty without apportioning the same among
the states. The taxes which, in the opinion
of Hamilton, ought to be apportioned among
the states, were not left by him Iin doubt,
for, in a draft of the constitution prepared
by him in 1787, it was provided that “taxes
on lands, houses, and other real estate, and
capitation taxes, shall be proportioned in
each state by the whole number of free per
sons, except Indians not taxed, and by three-
fifths of all other persons.” 2 Hamilton,
Works, p. 406, art. 7, § 4. The practice of a
century, in harmony with the decisions of
this court, under which uncounted millions
have been collected by taxation, ought to be
sufficient to close the door against further
inguiry, based upon the speculations of the-
orists, and the varying opinions of statesmen
who participated in the discussiops, some-
times very bitter, relating to the form of
government to be established in place of
the articles of confederation, under which, it
has been well said, congress could declare
everything and do nothing.

But this view has not been accepted in the
present cases, and the questions involved in
them have been examined just as if they had
not been settled by the long practice of the
government, as well as by judicial decisions
covering the entire period since 1796, and
giving sanction to that practice. It seems
to me that the court has not given to theg
maxim of stare decisis®*the full effect to*
which it is entitled. TWhile obedience to that
maxim is not expressly enjoined by the con-
stitution, the principle that decisions rest-
ing uwpon a particular interpretation of that
instrument should not be lightly disregarded,
where such interpretation has been long ac-
cepted and acted upon by other branches
of the government and by the public, un-
derlies our American jurisprudence. There
are many constitutional questions which
were earnestly debated by statesmen and
lawyers in the early days of the republic.
But, having been determined by the judg-
ments of this court, they have ceased to be
the subjects of discussion. While, in a large
sense, constitutional questions may not be
considered as finally settled, unless setued
rightly, it is certain that a departure by this
court from a settled course of decisions on
grave constitutional guestions, under which
vast transactions have ocecurred, and under
which the government has been administer-
ed during great crises, will shake public con-
fidence in the stability of the law.

Since the Hylton Case was decided this
country has gone through two great wars,
under legislation based on the principles of
constitutional law previously announced by
this court. The recent Civil War, involving
the very existence of tL2 nation, was brought
to a successful end, and the authorify of the
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Unlon restored, 1n part, by the use of vast
amounts of money raised under statutes
imposing duties on incomes derived from
every kind of property, real and personal,
not by the unequal rule of apportionment
among the states on the basis of numbers,
but by the rule of uniformity, operating upon
individuals and corporations in all the states.
And we are now asked to declace—and the
Judgment thig day rendered in eftect declares
—that the emormous sums thus taken from
the people, and so used, were taken in viola-
tlor of the supreme law of the land. The
supremacy of the nation was re-established
against armed rebelllon seeking to destroy its
life, but it seems that that consummation, so
devoutly wished, and to effect which so many
valudble lives were sacrificed, was attended
with a disregard of the constitution by which
the Union was ordained. )
*The policy of the government In the matter
of taxation for its support, as well as the
decisions of this court, have been In harmony
with the views expressed by Oliver Ells-
worth before he became the chief Justice of
this court. In the Connectlcut convention of
1788, when considering that clause of ‘the
proposed constitution giving congress power
to lay and collect taxes, duties, imposts, and
exclses, in ovder to pay the debts and provide
for the common defense and general welfare
of the United States, that far-seeing states-
man—second to ncne of the Revolutionary
perfod, and whom John Adams declared to
be the firmest pillar of Washington’s ad-
ministration in the senate—said: ‘““The first
objection is that this clause extends to all
the objects of taxation.” “The state debt,
which now lies heavy upon us, arose from
the want of powers in the federal system.
Give the necessary powers to the national
government and the state will not be again
necessitated to involve itself in debt for its
defense in war. Tt will lie upon the national
government to defend all the states,—to de-
fend all its members from hostile attacks.
The United States will bear the whole burden
of war. It is necessary that the power of
the general legislature should extend to all
the objects of taxation; that government
should be able to command all the resources
of the country,—because no man can tell
what our exigencies may be. Wars have
now become rather wars of the purse than
of the sword. Government must therefore be
able to command the whole power of the
purse; otherwise a hostile nation may look
into qur constitution, see what resources are
in the power of government, and calculate
to go a little beyond us. Thus they may ob-
tain a decided superiority over us, and re-
duce us to the utmost distress. A govern-
ment which can command but half its re-
sources is like a man but with one arm to
defend himself.” TFland. Chief Justices (2d
Series) 150.

Let us examine the grounds upon which
the decision of the majority rests, and look
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at some of the consequences that may result
from the princlples now announced. I haveé
a deep, abiding conviction, which my sense
of duty compels me to express, that it 1sg
not possible for this court to have®rendered =
any judgment more to be regretted than the
one Just rendered. _

Assuming it to be the settled construction
of the constitution that the general govern-
ment cannot tax lands, eo nomine, except
by apportioning the tax among the states
according to thelr respective numbers, does
it follow that a tax on {ncomes derived from
rents is a direct tax on the real estate from
which such rents arise?

In my judgment, a tax on Income dexived
from real property ought not to be, and untii
now has never been, regarded by any court
as a direct tax on such property, within the
meaning of the constitution. As the great
mass of lands In most of the states do not
bring any rents, and as incomes from rentsy
vary in the Qifferent states, such a tax can.
not'possibly be apportioned among the states,
on the basis merely of numbers, with any
approach to equality of right among taxpay-
ers, any more than a tax on carriages or other
personal property could be so apportioned.
And In view of former adjudlcations, begin-
ning with the Hylton Case, and ending with
the Springer Case, a decision now that a tax
on income from real property can be laid
and collected only by apportioning the same
among the states on the basis of numbnre

may not improperly be regarded as a .judicial
revelution that may sow the seeds of hate
and distrust among the people of ~diferent
sections of our common country.

The principal authorities relied upon tn
prove that a tax on rents Is a direct tax on
the lands from which such rents are derived
are the decisions of this court holding that
the states cannot, in any form, directly or
indirecily, burden the exercise by congress
of the powers committed to it by the consti
tution,? and those which hold that the na-
tional government cannot, in any form, di-
rectly or indirectly, burden the agencies®*or«
instrumentalities employed by the states In
the exercise of their powers.2 No one of the
cases of either clags involved any question
as to what were *‘direct taxes,” within the
meaning of the constitution. They were
cases in which it was held that the govern-
mental power in question could not be bur-
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1 Brown v. Maryland, 12 Wheat. 419, 444;
Weston v. City Council, 2 Pei. 449; Dobbins v.
Comiuissioners, 16 Pet. 4‘33. Almy v. Californin,
24 How. 169; Railroad Co. v, Jackson, 7 Wall.
262; Cook v. Pennsylvania. 97 U. S. 566; Phil
dd(‘lghlﬂ & S. 8. 8. Co. v. Pennsylvania, 122 U.
S, 126, 7 Sop. Ct. 1118: Leloup v. Port of Mo-
bile, 127 U. S (40, 8 Sup. Ct. 1380; Telegraph
??(?0 v. Adams, 155 U. S. G88, 15 Sup Ct. 208,

2 Collector v. Day, 11 Wall. 113: TU. S. v.
Railroad Co., 17 Wall. 322, 332 Van Brocklin
v. Tennessee. 117 U. 8. 151, 178, GSup Ct. 670;
Mercantile Bank v. City of New York, 121 U.
S. 138, 162, 7 Sup. Ct. 828,
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dened or impalred at all, or in any mode,
directly or indirectly, by the government that
attempted to do so. Every one must con-
cede that those cases would have been de-
cided just as they were decided if there were
no provision whatever in the constitution
relating to direct taxes, or to taxation in
any ‘other mode. All property in this coun-
try, except the property and the agencies
and iostrumentalities of the states, may be
taxed, in some form, by the national govern-
ment in order to pay the debts and provide
for the common defense and general wel-
fare of the United States; some, by direct
taxation apportioned among the states on
the Dasis of numbers; other kinds, by du-
ties, imposts, and excises, under the rule of
uniformity applicable throughout the United
States to individuals and corporations, and
without reference to population in any state.
Decisions, therefore, which hold that a state
can neither directly nor indirectly obstruct
the execution by the general government of
the powers committed to it, nor burden with
taxation the property and agencies of the
United States, and decisions that the United
States can neither directly nor indirectly
burden nor tax the property or agencies of
the state, nor interfere with the government-
al powers belonging to the states, do not
even tend to establish the proposition that a
duty which, by its indirect operation, may
affect the value of the use of particular
property, is a direct tax on such property,
within the meaning of the constitution.

In determining whether a tax on income
from rents Is a direct tax, within the mean-
ing of the constitution, the inquiry is not

» Whether it may in some way indirectly af-

3 fect the land or the landowner, but whether

* it i1s a direct tax on the thing*tazed,—the
land. The elrcumstance that such a tax
may possibly have the effect to diminish the
value of the use of the land is neither deci-
slve of the question, nor important. While a
tax on the land itself, whether at a fixed rate
applicable to all lands, without regard to
their value, or by the acre, or according to
their market value, might be deemed a di-
rect tax, within the meaning of the constitu-
tion, as interpreted in the Hylton Case, a
duty on rents is a duty on something dis-
tinet and entirely separate from, although
issuing out of, the land.

At the original hearing of this cause, we
were referred on this point to the statement
by Coke to the effect that: “If a man seised
of land In fee by his deed granteth to an-
other the profits of those lands, to have and
to hold to him and his heirs, and maketh liv-
ery secundum formmam chartae, the whole
land itseif doth pass. For what is the land
but the profits thereof? for thereby vesture,
herbage, trees, mines, all whatsoever parcel
of that land, doth pass. Co. Litt. 45" (4b.)

Of course, a grant, without limitation as to
time, tv a particular person and his heirs, of
the profits of certain lands, accompanied by
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livery of selsin, would be construed as pass.
ing the lands themselves, unless a different
interpretation were required by some stat-
ute. In this connection, 1 Jarm. Wills (ith
Ed.) § 798, Is cited in support of the general
proposition that a devise of the rents and
profits or of the Income of lands passes the
land itself, both at law and equity. But the
editor, after using this language, adds: “And
since the act 1 Viet. ¢. 26, such a devise car-
ries a fee simple; but before that act it car-
ried no more than an estate for life, unless
words of inheritance were added.”” Among
the authorities cited by the editor in refer-
ence to devises of the incomes of lands are
Humphrey v. Humphrey, 1 Sim. (N. 8.) 536,
540, and Manpox v. Greener, L. R. 14 Eq.
456, 462. In the first of those cases the court
held that “an unlimited gifi of the income
of a fund” passed the capital; in the other,
that *‘a gift of the income of the land, unre-
stricted, is simply a gift of the fee simple
of the land.” So, in Fox v. Phelps, 17 Wend. o
393, 402, Justice Bronson, speaking for the
court, sald: “An* unlimited disposition of*
rents and profits: or income of an estate will
sometimes carry the estate itself. Kerry v.
Derrick, Cro. Jac. 104; Phillips v. Chamber-
Iaine, 4 Ves. 51. In Newland v. Shephard, 2
P. Wms. 194, a devise of the produce and in-
terest of the estate to certain grandchildren
for a limited period was held to pass the es-
tate itself. But the authority of this case
was denied by Lord Hardwicke in Fonne-
reau v. Fonnereau, 3 Atk. 316. The rule can-
not apply where, as in this case, the rents
and profits are only given for a limited pe-
riod, Earl v, Grim, 1 Johns. Ch. 494, But
who will say that a devise of rent already
due, or profits already earned, is a devise of
the land fitself? Or who would say that a
devise of rents, profits, or income of land
for any period expressly limited, would pass

“the fee or the ownership of the land itself?

The statute under examipation in these
causes expires by its own terms at the end
of five years. It imposes an annual tax on
the income of lands received the preceding
year. It does not touch the lands themselves,
nor interfere with their sale at the pleasure
of the owner. It does not apply to lands
from which no rent is derived. It gives no
lien upon the lands to secure the payment of
the duty laid on rents that may accrue to the
landlord from them. It does not apply to
rents due and payable by contract, and not
collected, but only to such as are received by
the taxpayer. But whether a grant or de-
vise, with or without limitation or restric-
tion, as to time. of the rents and profits or
of the income of land, passes the land itself,
is wholly immaterial in the present causes.
We are dealing here with questions relating
to taxation for public purposes of income
from rents, and not with any question as to
the passing of title, by deed or will, to the
real estate from which such rents may arise.

It has been well observed, on behalf of the
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government, that rents have nothing in com-
mon with land; that taking wrongful pos-
gession of land Is trespass, while the taking
of rent may, under some circumstances, be
stealing; that the land goes to the heir,
while the rent money goes to the personal
representative; one has a fixed situs, while
g the other may be determined by law, but
* generally is that of the owner;+ that one is
taxed, and can be taxed only, by the sov-
ereignty within which it lies, while the other
may be taxed, and can be taxed only, by the
sovereignty under whose dominion the own-
er is; that a tax on land is generally a lien
on the land, while that on personalty almost
universally is not; and that, in their na-
ture, lands and rents arising from land bave
not a single attribute in common. A tax on
land reaches the land itself, whether it is
rented or not. The citizen’s residence may
be reached by a land tax, although he derives
no rent from it. But a duty on rents will not
reach him, unless he rents his residence to
some one else, and recelves the rent. A
tax with respect to the money that a land-
tord receives for rent is personal to him, be-
cause it relates to his revenue from a desig-
nated source, and does not, in any sense,—
unless it be otherwise provided by statute,—
rest on the land. The tax in question was
laid without reference to the land of the tax-
payer, for the amount of rent is a subject of
contract, and Is not always regulated by the
Intrinsic value of the source from which the
rent arises. In its essence, it is a tax with
reference only to income recelved.
But the court, by its judgment just render-
ed, goes far in advance, not only of its for-
mer decisions, but of any decislon heretofore

rendered by an American court. Adhering:

to what was heretofore adjudged in these
cases in respect of the taxation of Income
arising from real estate, it now adjudges,
upon the same grounds on which it proceeds
in reference to real estate and the income
derived therefrom, that a vax ‘“on personal
property,” or on the yield or income of per-
sonal property, or on capital in personalty
held for the purpose of income, or ordinarily
ylelding income, and on the income there-
from, or on the {ncome from “invested per-
sonal property, bonds, stocks, investments
of all kinds,” Is a direct tax, within the
meaning of the constitution, which cannot
be imposed by congress umnless it be appor-
tioned among the states on the basis of popu-
lation.
I cannot assent to the view that visible,
tangible personal property is not subject to
o & national tax under the rule of uniformity,
t whether such uniformity means oply terri-
* torial*uniformity, or equality of right among
all taxpayers of the same class. When di-
rect tuxes are restricted to capitation taxes
and taxes on land, taxation, in either form,
is limited to subjects always found where-
ever population is found, and which cannot

jects which can always be seen and inspect-
ed by the assessor, and have immediate con-
nection with the country and {its soil through
out its entire limits. Not so with personal
property. In Bank v. Fenno, above cited, it
was sald that personal property had never
been regzarded by congress as subject to
“direct taxes,” although It was said that, in
the opinion of some statesmen at the time of
the adoption of the constitution, direct taxea
“perhaps” included such as might be levied
“by valuation and assessment of personal
property upon general lists,” or, as expressed
by Hamilton in his argument in the Hylton
Case, “general assessments, whether on the
whole property of individuals, or on their
whole real or personal estate.” 7 Hamlilton’s
Works, 848. The statute now before us
makes no provision for the taxatien of per-
sonal property by valuation and assessment
upon general lists.

In the Hylton Case this court—proceeding,
as I think, upon a sound interpretation ot
the constitution, and in accordance with his-
torical evidence of great cogency—unani-
mously held that an act imposing a specific
duty on carriages for the conveyance of per-
sons was a valid exercise of the power to lay
and collect duties, as distinguished from di-
rect taxes. The majority of the court now
sustain the position taken by Madison, who
insisted that such a duty was a “direct tax,”
within the meaning of the constitution. So
much pains would not have been taken to
bring out his view of direct taxes, unless to
indicate this court’s approval of them, not-
withstanding a contrary interpretation of the
constitution had been announced and acted
upon for nearly 100 years. It must be as-
sumed, therefore, that the court, as now con-
stituted, would adjudge to be unconstitution-
al not only any act like that ef 1794, laying
specific duties on carriages without appor-
tioning the same among the states, but acts
similar to those of 1815, laying duties, ac-
cording to the rule of uniformity,*upon spe-
cific personal property owned or manufac-
tured in this country.

In my judgment,—to say nothing of the
disregard of the former adjudications of this
court, and of the settled practice of the gov-
ernment,—this decision may well excite the
gravest apprehensions. It strikes at the very
foundations of national authority, in that it
denies to the general government a power
which is or may become vital to the very
existence and preservation of the Union in
a2 national emergency, such as that of war
with a great commercial nation, during which
the collection of all duties upon imports will
cease or be materially diminished. It tends
to re-establish that condition of helplessness
in which congress found itsel{ during the
period of the Articles of Confederation, when
it was without authority, by laws operating
directly upon individuals, to lay and collect,
through its own agents, taxes sufficient to

be consumed or destroyed. They are sub-l pay the debts and defray the expenses ot
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government, but was dependent In all such
matters upon the good will of the states, and
wheir promptness in meeting requisitions
made upon them by congress.

Why do I say that the decision just ren-
dered Impairs or menaces the national au-
thority? The reason is so apparent that it
need only be stated. In its practical opera-
tion this decision withdraws from national
caxation not only all incomes derived from
real estate, but tangible personal property,
“invested personal property, bonds, stocks,
investments of 3ll kinds,” and the income
that may be derived from such property.
This results from the fact that, by the decl-
sion of the court, all such personal property
and all Incomes from rezl estate and per-
sonal property are placed beyond national
taxation otherwise than. by apportionment
among the states on the basis simply of
nopulation. No such apportionment can pos
sinly be made without doing gross injustice
to the many for the benefit of the favored
few in pgrticular states. Any attempt upon
the part of congress to apportion among the
states, vpon the basis simply of their popula-
tion, ta :ation of personal property or of in-
« comes, would tend to arouse such indigna-
b tion among the freemen of America that it
* would pever*be repeated. Yhen, therefore,
this court adjudges, as it does now adjudge,
that congress cannot impose a duty or tax
upon personal property, or upon income aris-
ing either from rents of real estate or from
personal property, including inyvested person-
al property, bonds, stecks, and investments
of all kinds, except by apportioning the sum

to be so raised among the states according to.

population, it practically decides that, with-
out an amendment of ke constituticu,—two-
thirds of both houses of congress and three-
fourths of the states concurring,—such prop-
erty and incomes can never be made to con-
tribute to the suppoit of the national govern.
“ment.

But this is not all. The decision now made
may provoke a contest in this country from
which the American people would have been
spared if the court had not overturned its
former adjudications, and had adhered to
the principles of taxation under which our
government, following the repeated adjudi-
cations of this court, has always been admin-
istered. Thoughtful, conservative men have
uniformly held that the government could
not be safely administered except upon prin-
ciples of right, justice, and equality. withom
discrimination against any part of the people
because of their owning or not owning visi-
ble property, or because of their having or
not having incomes from bonds and stocks.
But, by its present construction of tbe con-
sticution, the court, for the first time in all
its history, declares that our government
has been so framed that, in matters of taxa-
tion for its support and maintenance, those
who have incomes derived from the renting
of real estate, or from the leasing or using
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of tangible personal property, or who own
invested personal property, bonds, stocks,
and investments of whatever kind, have priv-
{leges that cannot be accorded to those hav-
ing incomes derived from the labor of their
hands, or the exercise of thelr skill, or the
use of their brains., Let me illusirate this,
In the large cities or financial centers of the
country there are persons deriving enormous
incomes from the renting of houses that
have been erected, not to be occupied by the
owner, but for the sole purpose of being
rented. Near by are other persons, trusts,
combinations, and corporations, possessing,,
vast quantities of personal property, includ-ts
ing bonds ands»stocks of railroad, telegraph,s
mining, telephone, banking, coal, oil, gas,
and sugar-refining corporations, from which
millions upon millions of income are regu-
larly derived. In the same neighborhood are
others who own neither real estate, nor in-
vested personal property, nor bonds, nor.
stocks of any kind, and whose entire income
arises from the skill and industry displayed
by them in particular callings, trades, or pro-
fessions, or from the labor of their hands, or
the use of their brains. And it is now the law,
as this day declared, that under the consti-
tution, however urgent may be the needs of
the government, however sorely the adminis
tration in power may be pressed to meet tne
moneyed obligations of the pnation, congress
cannot tax the personal property of the coun-
try, nor the income arising either from real
estate or from invested personal property, ex-
cept by a tax apportioned among the states,:
on the basis of their population, while it may
compel the merchant, the artisan, the work-:
man, the artist, the author, the lawyer, the
physician, even the minister of the Gospel,
no one of whom happens to own real estate,
invested personal property, stocks, or bonds,
to contribute directly from their respective
earnings, gains, and profits. and under the
rule of uniformity or equality, for the sup-
port of the government,

The attorney general of the United States
very appropriately said that the constitu-
tional exemption from taxation of incomes
arising from the rents of real estate, other-
wise than by a direct tax, apportioned among
the states on the basis of numbers, was a
new theory of the constitution, the impor-
tance of which to thewhole country could not
be exaggerated. If any one has questioned
the correctness of that view of the decision
rendered on the original hearing, it ought
rot again to be questioned, now that this
court has included in the constitutional ex-
emption from the rule of uniformity the per-
sonal property of the country and incomes
derived from invested personal property. If
congress shall hereafter impose an income
tax in order to meet the pressing debts of
the nation, and to provide for the necessary
expenses of the government, it is advised,
by the judgment now rendered, that it cap-
not touch the income from real estate nor the
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‘Income from personal property”invested or

uninvested, except by apportionment among
the states on the basis of population, Under
that system the people of a state containing
1,000,000 of inhabitants, who recelve annual-
Iy $20,000,000 of income from real and per-
sonal property, would pay no more than
would be exacted from the people of another
State, having the same number of inhabit-
ants, but who receive income from the same
kind of property of only $5,000,000. If this
new thieory of the constitution (as I believe
it to be), if this new departure from the safe
way marked out by the fathers, and so long
followed by this court, is justified by the
fundamental law, the American people can-
not too soon amend their constitution.

It was said in argument that the passage
of the statute imposing this income tax was
an assault by the poor upon the rich, and
by much eloquent speech this court has been
urged to stand in the breach for the protec-
tion of the just rights of property against
the advancing hosts of socialism. With the
policy of legislation of this character the
court has nothing to do. That is for the leg-
islative branch of the government. It is for
congress to determine whether the necessl-
ties of the government are to be met, or the
interests of the people subserved, by the
taxation-of incomes. With that determina-
tion, so far as it rests upon grounds of ex-
pediency or public policy, the courts can
have no rightful concern. The safety and
permanency of our institutions demand that
each department of government shall keep
within its legitimateé sphere as defined by
the supreme law of the land. We deal here
only with questions of law.
the present law contains exemptions that are
open to objection, but, for reasons to be pres-
ently stated, such exemptions may be disre-
garded without invalidating the entire law,
and the property so exempted may be reach-
ed under the general provisions of the stat-
ute. Hwuntington v. Worthen, 120 U. 8. 102,
7 Sup. Ct. 469.

If it were true that this legislation, in its
Important aspects and in its essence, dis-
crimirated against the rich, because of their
wealth, the court, in vindication of the equal-
ity of all before the law, might well declare
that the statute was not an exercise of the
power of taxation, but was repugnant to
those principles of natural right upon which
our free Institutions rest. and therefore was
legislative spoliation, under the guise of tax-
ation. But it is not of that character. L'nere
is no foundation for the charge that this stat-
ute was framed in sheer hostility to the
wealth of the country. The provisions most
liable to objection are those exempting from
taxatlion large amounts of accumulated cap-
ital, particularly that represented by sav-
ings banks, mutual {nsurance companies,
and loan associations. Surely, such exemp-
tions do not indicate sympathy on the part
of the legislative branch of the government

“Undoubtedly,
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with the pernicious theories of soelalism,
nor show that congress had any purpose to
despoil the rich.

In this connection, and as a ground for
annulling the provisions taxing Incomes,
counsel for the appellant refers to the ex-
emption of incomes that do not exceed $4,000,
It is said that such an exemptlon is too large
fn amount, That may be conceded. But
the court cannot for that reason alone de-
clare the exemption to be invalid. Every
one, I take it, will concede that congress, in
taxing incomes, may rightfully allow an ex-
emption in some amount. That was done In
the income tax laws of 1561 and in’ subse-
quent laws, and was never questioned. Such
exemptions rest upon grounds of public pol-
icy, of which congress must judge, and of
which this court cannot rightfully judge;
and that determination cannot be interfered
with by the judicial branch of the govern-
ment, unless the exemption is of such a char-.
acter and is so unreasonably large as to au-
thorize the court to say that congress, un-
der the pretense merely of legislating for
the general good, has put upon a few persons
burdens that, by every principle of justice
and under every sound view of taxation,
ought to have been placed upon all or upon
the great mass of the people. If the exemp-
tion had been placed at $1,500 or even $2,000,
few, I think, would have contended that
congress, In so doing, had exceeded its pow-
ers. In view of the increased cost of living
at this day, as compared with other times,
the difference between either of those
amounts and $4,000 is not so great as to ius-
tify the courts in striking down all of the
income tax provisions. The basis upon whichi
such exemptions rest is that+ the general?
welfare requires that in taxing incomes such
exemption should be made as will fairly
cover the annual expenses of tbe average
family, and thus prevent the members of such
families becoming a charge upon the public.
The statute allows corporations, when mak-
ing returns of their net profits or income,
to deduct actual operating and business ex-
penses. Upon like grounds, as I suppose,
congress exempted incomes under $4,000.

I may say, in answer to the appeals made
to this court, to vindicate the constitutional
rights of citizens owaing large properties
and having large Incomes, that the real
friends of property are not those who would
exempt the wealth of the country from bear-
ing its fair share of the burdens of taxation,
but rather those who seek to have every one,
without reference to his locality contribute
from his substance, upon terms of equality
with all others, to the support of the gov-
ernment. There is nothing in the nature of
an income tax per se that justifies judicial
opposition to it upon the ground that it il-
legally discrimipnates against the rich, or im-
poses undue burdens upon that class. There
is no tax which, in its essence, is more just
and equitable than an income tax. if the
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statute imposing it allows only such exemp-
tions as are demanded by public considera-
tions, and are consistent with the recog-
nized principles of the equality of all persons
before the law, and, while providing for its
collection in ways that do not unnecessarily
irritate and annoy the taxpayer, reaches the
earnings of the entire property of the coun-
try, except governmental property and agen-
cies, and compels those, whether individuals
or corporations, who receive such earnings,
to contribute therefrom a reasonable amount
for the support of the common government
of all,

We are told in argument that the burden
of this income tax, if collected, will fall. and
was imposed that it might fall, almost en-
tirely upon the people of a few states, and
that it has been imposed by the votes of sen-
ators and representatives of states whose
people will pay relatively a very small part
of it. This suggestion, It is supposed, throws
light upon the construction to be given to the
constitution, and*constitutes a sufficient rea-
son why this court should strike down the
provision that congress has made for an in-
come tax. It is a suggestion that ought
never to have been made in a court of jus-
tice. But it seems to have received some
consideration; for it is said that the grant of
the power to lay and collect direct taxes was
in the belief of the framers of the constitu-
tion that it would not be exercised “unfair-
ly and discriminately, as to particular states
or otherwise, by a mere majority vote, possi-
bly of those whose constituents were inten-
tionally not subjected to any part of the bur-
den.” Itiscause for profound regretthatit
has been deemed appropriate to intimate that
the law now before us had its origin in a
desire upon the part of a majority in the
two houses of congress to impose undue bur-
dens upon the pecple of particular states.

I am unable to perceive that the perform-
ance of our duty should depend, in any de-
gree, upon an inquiry as to the residence of
the persons who are required by the statute
to pay this income tax. If, under the boun-
ty of the United States, or the beneficent
legislation of congress, or for any other rea-
son, some parts of the country have out-
stripped other parts In population and
wealth, that surely is no reason why pecple
of the more favored states should not shure
in the burdens of government alike with the
people of all the states of the Union. Is a
given body of people in one part of the
United States, although owning vast prop-
erties, from which many millions are regu-
larly derived, of more consequence in the
eye of the constitution or of the judicial tri-
bunals than the like number of people in
other parts of the country who do not enjoy
the same prosperity? Arguments that rest
upon favoritism by the lawmaking power to
particular sections of the country, and to
mere property, or to particular kinds of
property, do not commend themselves to my
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mind; for they cannot but tend to arouse a
conflict that may result in giving life, en-
ergy, and power as well to those in our
midst who are eager to array section against
section as to those, unhappily not few in
number, who are without any proper idea
of our free institutions, and who have pei-
ther respect for the rights of property nor
any conception of what is liberty regulated
by law.

» [t Is sald that If the necessity exists fors
the general government to raise by direct
taxation a given sum of money, in addition
to the revenue from duties, lnposts, and
excises, the quota of each state can be ap-
portioned on the basis of the ceunsus, aud
the government can proceed to assess the
amount to be raised on all the real and per-
sonal property, as well as the income, of
all persons in the state, and collect the tax,
if the state does not in the meantime pay
its quota, and then reimburse itself, by col-
lecting the amount paid by it. according to
its own system and in its own way. Of
course, It is not difficult to understand that
a direct tax, when assessed, may be collect-
ed by the general govermment without wait-
ing for the states to pay the sum appor-
tioned to their people, or that time may be
given to the states to pay such amounts.
But that view does not meet the argument
that the assessment and collection of a di-
rect tax on incomes—such tax being appor-
tioned on the basis merely of numbers in
the respective states—were never contem-
plated by the framers of the constitution.
Whether such a tax be coliected by the gen-
eral government through its own agents, 01
by the state, from such of the people as
have incomes subject to the tax imposed, is
immaterial to the discussion. In either case
the gross injustice that would result would
be the same.

If congress should lay a tax of a giver
aggregate amount on incomes (above s
named sum) from every taxable source, and
apportion the same among the states on the
basis of numbers, could any state be ex-
pected to assume and pay the sum assigned
to it, and then proceed to reimburse itsell
by taxing all the property, real and per-
sonal, within its limits, thereby compelling
those who have no taxable incomes to con-
tribute from their means to pay taxes as-
sessed upon those who have taxable in-
comes? Wouldany state use money belonging
toall of its people forthepurpose of discharg-
ing taxes due from or assessed against
a part of them? Is it not manifest that a
national tax laid on incomes or on specific
personal property, if apportioned among the
states on the basis of population, might be
ruinous to the people of those states in,
which the number having taxable Incomes, g
or*who owned that particular kind of prop-+
erty. were relatively few when the entire
population of the state is taken into aec-
count? So dive.silied cre the industries of

678
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the states composing the Union that, if the
government should select particular subjects
or products for taxation, and apportion the
sum to be raised among the states, accord-
ing to their population, the amount paid by
some of the states would be out of all pro-
portion of the quantity or value of such
products within their respective limits.

It has been also said, or rather it is inti-
mated, that the framers of the constitution
intended that the power to lay direct taxes
should only be exercised in time of war, or
tn great emergencies. and that a tax on in-
comes i{s not justified in times of peace. Is
it to be understood that the courts may an-
nul an act of congress imposing a tax on
fncomes whenever, in their judgment, such
legislation is not demanded by any public
emergency or pressing necessity? Is a tax
on incomes permissible in a time of war,
but unconstitutional in a time of peace? Is
the judiciary to supervise the action of the
legislative branch of the governinent upon
questions of public policy? Are they to
override the will of the people, as expressed
by their chosen servants, because, in their
Judgment, the particular means employed by
congress in execution of the powers con-
ferred by the constitution are not the best
that ccould have been devised, or are not
absolutely necessary to accomplish the ob-
jects for which the government was estab-
lished?

1t is further said that the withdrawal from
national taxation, except by apportionment
among the states on the basis of mumbers,
of personal property, bonds, stocks, and in-
vestments of all kinds, and the {inecome aris-
ing therefrom, as well as the income derived
from real estate, is intrinsically just, because
all such property ‘and all such incomes can
be made to bear, and do bear, their share
of the burdens that come from state taxa-
tion. But those who make this argunient
forget that all the property which, by the
decision now rendered, remains subject to

o natlonal taxation by the rule of urifermity,
813 also subject to be taxed by the respective
® states. Ilncomes arising from trades, em-
ployments, callings, and professions can be
taxed, under the rule of uniformity or equal-
ity, by both the national government and
the respective state governments; while in-
comes from property, bonds, stocks, and in-
vestments cannot, under the present deci-
sion, be taxed by the national government
except under the impracticable rule of ap-
portionment among the states according to
population. No sound reason for such a
discrimination bas been or can be suggested.

I am of opinion that with the exception of
capitation and land taxes, and taxes on ex-
ports from the states and on the property
and instrumentalities of the states, the gov-
ernment of the Union, In order to pay its
debts and provide for the common defense
.and the general welfare, and under its power
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to lay and collect taxes, duties, imposts, and
excises, may reach, under the rule of uni-
formity, all property and property rights, in
whatever state they may be found. This is
as it should be, and as it must be, if the na-
tional government is to be administered up-
on principles of right and justice, and is to
accomplish the beneficent ends for which it
was established by the people of the United
States. The authority to sustain itself, and,
by its own agents and laws, to execute the
powers granted to it, are the features that
particularly distinguish the present govern-
ment from the Confederation, which Washing-
ton characterized as “a half-starved, limping
covernment,” that was ‘‘always moving up-
on crutches, and tottering at every step.”
The vast powers committed to the present
government may be abused, and taxes may.
be imposed by congress which the public ne-
cessities do not in fact require, or which
may be forbidden by a wise policy. But the
remedy for such abuses is to be found at the
ballot box,and in a wholesome publicopinion,
which the representatives of the people will
not long, if at all, disregard, and not in the
disregard by the judiciary of powers that
have been committed to another branch of
the government.

I turn now to another part of these cases.
The majority having decided that the in-
come tax provisions of the statute in ques-
tion are unconstitutional in so far as they®
. =
impose a tax®on income derived from rents,«
or on income derived from personal property,
including invested persopal property, the
conclusion has been reached that all the in-
come taxX provisions of the statute—those
that are valid as well as those held to be
invalid—must be held inoperative and void.
And so the judgment now to be entered takes
from the government the entire revenue that
congress expected to raise by the taxation
of incomes. This revenue, according to all
the estimates submitted to us in argument,
would not have been less than $30,000,000.
Some have estimated that it would amount
to $40,000,000 or $50,000,000.

The ground upon whicb the court now
strikes down all the provisions of the statute
relating in anywise to incomes is that it ean-
not be assumed that congress would have pro-
vided for an incomwne tax at all, if it had been
known or believed that the provisions taxing
incomes from rents and from invested per-
gonal property were unconstitutional and void.

In Allen v. Louisiana, 103 U. S. 80, 83, this
court said that it was an elementary principle
“that the same statute may be in part consti-
tutional and in partunconstitutional, and that,
if the parts are wholly independent of each
other, that which is constitutional may stand,
while that which {s unconstitutional will be
rejected.” “The point to be determined in
all such cases,” the court further said, “is
whether the unconstitutional provisions are so
connected with the general scope of the law
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as to make it impossible, if they are stricken
out, to give effect to what appears to have
been the intent of the legislature,”

A leading case on this suhject is Huntington
v. Worthen, 120 U. 8. 102, 7 Sup. Ct. 469.
The constitution of Arkansas of 1874 provided
that all property subject to taxation should
be taxed according to its value, to be ascer-
tained in such manner as tke general assem-
bly might direct, making the saine equal and
uniform throughout the state, and that no one
specles of property from which a tax may be
collected should be taxed higher than another
species of property of equal value. The con-
stitution of the state further declared that all
laws exempting property from taxation other
than as provided in that instrument should
be vold. No part of the property of railroad

« Ccompanies was exempted by the constitution

¥ from taxation. A subsequent statute provid-

* ed for the taxation of the property of+*railroad
companies, excepting, however, from the
schedule of property required to be returned
“embankments, turnouts, cuts, ties, trestles,
or bridges.” This court held that the exemp-
tion of these items of railroad property was
invalid, and the question arose whether the
statute could be enforced. This court said:
“The unconstitutional part of the statute was
separable from the remainder, The statute
declared that, {in making its statement of the
value of its property, the railroad company
should omit certain items. That clause ‘being
held invalid, the rest remained unaffected,
and could not be fully carried out. An ex-
emption which was invalid was alone taken
from it. It is only when different clauses of
an act are so dependent upon each other that
it is evident the legislature would not have
enacted one of them without the other—as
when the two things provided are necessary
parts of one system—the whole act will fall
with the invalidity of one clause. When there
{s no such connection and dependency, the
act will stand, though different parts of it
are rejected.”

It should be observed that the legislature
of Arkansas evinced a purpose not to tax em-
bankments, turn-outs, cuts, ties, trestles. or
bridges, and yet their exemption of those
items was disregarded, and such property
was taxed. The same rule could be applied
to the present statute.

The opinion and judgment of the court on
the original hearing of these cases annulled
only so much of the statute as laid a duty on
incomes derived from rents. The opinion
and judgment on this rehecaring annuls also
so much of the statute as lays a duty on the
vield or income derived from persenal prop-
erty, including invested personal property,
bonds, stocks, and investments of all kinds.
I recognize that, with all these parts of the
statute stricken out, the lIaw would operate
unequally and unjustly upon many of the
people. But I do not feel at liberty to say
that the balance of the act relating to in-

comes from other and distinet sources must
fall. - It seems to me that the cases do not®
justify the conclusione¢that all the incomes«
tax secticns of the statute must fall because
some of them are declared to be invalid.
Those sections cmbrace a large number of
taxable subjects that do not depend upon,
and have no necessary connection whatever
with, the sections or clauses relating to in-
come from rents of land and from personal
property. As the statute in question states
that its principal object was to reduce taxa-
tion and provide revenue, it must be assum-
ed that such revenue is needed for the sup-
pert of the government, and therefore its
sections, so far as they are valid, should re-
main, while those that are invalid should
be disregarded, The rule referred to in the
cases. above cited should not be applied with
strictness where the law in question is a
general law providing a revenue for the
government. Parts of the statute being ad-
judged to be void, the injustice done to those
whose incomes may be reached by those pro-
visions of the statute that are not declared
to be, in themselves, invalid, could in some
way be compensated by subsequent legisla-
tion.

If the sections of ‘the statute relating to a
tax upon incomes derived from other sources
than rents and invested personal property
are to fall because, and only because, those
relating to rents and to income from invested
personal property are invalid, let us see to
what result such a rule may logically lead.
There is no distinct, separate statute provid-
ing for a tax upon incomes. The income
tax is prescribed by certain sections of a
general statute known as the “Wilson Tariff
Act.” The judgment just rendered defeats
the purpose of congress by taking out of the
revenue not less than thirty millions, and
possibly fifty millions, of dollars, expected
to be raised by the duty on incomes. We
know from the official journals of both
houses of congress that taxation on imports
would not have been reduced to the extent
it was by the Wilson act, except for the be-
lief that that could be safely done if the
country bhad the benefit of revenue derived
from a tax on incomes. We know, from offi-
cial sources, that each house of congress dis-
tinctly refused to strike out the provisions
imposing a tax on incomes. The two houses 4
indicated in every possible way that it must3
be a part of any scheme for*the reduction of *
taxation, and for raising revenue for the
support of the government, that (with cer-
tain specified exceptions) incomes arising
from every kind of property, and from every
trade and calling, should bear some of the
burdens of the taxation imposed. If the
court knows, or is justified in believing, that
cengress would not have provided an income
tax that did pot include a tax on incomes
from real estate apnd personal property, we
are more justified in believing that no part




POLLOCEK t. FARMERS' LOAN & TRUST CO. 989

of the Wilson act would have become a law
without provision being made in it for an in-
come tax., If, therefore, all the income tax
sections of the Wilson act must fall because
some of them are invalid, does not the judg-
ment this day rendered furnish ground for
the contention that the entire act falls, when
the court strikes from it all of the income
tax provisions, without which, as every one
knows, the act would never have been
passed?

But the court takes care to say that there
is no question as to the validity of any part
of the Wilson act, except those sections pro-
viding for a tax on incomes. Thus some-
thing is saved for the support and main-
tenance of the government. It, nevertheless,
results that those parts of the Wilson act
that survive the new theory of the constitu-
tion evolved Dy these cases are those impos-
ing burdens upon the great body of the
American people who derive no rents from
real estate, and who are not so fortunate as
to own invested personal property, such as
the bonds or stocks of corporations, that hold
within their control almost the entire busi-
ness of the country. .

Such a result is one to be deeply deplored.
It cannot be. regarded otherwise than as a
disaster t¢ the country. The decree now
passed dislocates—principally, for reasons of
an economic nature—a sovereign power ex-
pressly granted to the general government,
apd long recognized and fully established by
Judicial decisions and legislative action.. It
80 Interprets constitutional provisions, orig-
inally designed to protect slave property
agalnst oppressive taxation, as to give priv-
fleges and immunities never contemplated by

2@ the founders of the government: )
¢ *If the deciston of the majority bad stricken
down all the income tax sections, either be-
cause of unauthorized exemptlons,  or be-
cause of defects that could have been reru-
edied by subsequent legislation, the result
would not have been one to cause anxiety
or regret; for in such a case congress could
have enacted a new statute that would not
have been liable to constitutional objections.
But the serious aspect of the present decision
Is that, by a new interpretation of the con-
stitution, it so.ties the hands of the legisla-
tive branch of the government, that without
an amendment of that instrument, or unless
this court, at some future time, should re-
turn to the old theory of the constitution,
congress cannot subject to taxation—however
great the needs or pressing the necessities
of the government—either the invested per-
sonal property of the country, bonds, stocks,
and'investments of all kinds, or the income
arising from the renting of real estate or
from the yield of personal property, except
by the grossly unequal and unjust rule of
apportionment among the states. Thus, un-
due and disproportioned burdens are placed
upon the mpany, while the few, safely.en-

trenched behind the rule of apportlonment
among the states on the basis ¢f numbers,

-are permitted to evade their share of re-

sponsibility for the support of the govern-
ment ordained for the protection of the
rights of all.

I cannot assent to an interpretation of the
constitution that impairs and cripples the
just powers of the national government in
the essential matter of taxation, and at the
same time discriminates against the greater
part of the people of our couniry.

The practical: effect of the decision to-day
is to give to certain kinds of property a posi-
tion of favoritism and advantage inconsis-
tent with the fundamental principles of our
social organization, and to invest them with
power and influence that may be perilous to
that portion of the American people upon
whom rests the larger part of the burdens of
the government, and who ought not to be
subjected to the dominion of aggregated
wealth any more than the property. of the
country should be at the mercy of the law- -
less. @
*1 dissent from the opinion and judgment$
of the court.

Mr. Justice BROWN, dissenting.

If the question what is and what Is.not a
direct tax were now for the first time present-
ed, I should entertain a grave doubt whether,
in view of the definitions of a direct tax given
by the courts and writers upon political' econ-
omy during the present.century, it ought not
to be held to apply not only to an income tax,
but to every tax, the burden of which is borne,.
both imhmediately and ultimately, by the per-
son naying it. It does not, however, follow-
that this is the definition had in mind by the
framers of the constitution. The clause that:
direct taxes shall be apportioned according to
the population was adopted, as was said by
Mr. Justice Paterson in Hylton v. U. S, &
Dall. 171; to meet a demand on the part of the
Southern states that representatives and di-
rect taxes should be apportioned among the
states according to their respective numbers.
In this connection he observes: ‘The provi-
slon was made in favor of the Southern states.
They possessed a large number of elaves.
They bad extensive tracts of territory, thinly.
settled, and not very productive. A majority
of the states had but few slaves, and several
of them a limited territory, well settled, aud
in a high state of cultivation. The Southern
states, if no provision bhad been introduced in
the constitution, would bave been wholly at
the mercy of the other. states. Congress, in
such case, might tax slaves, at discretion or
arbitrarily, and land in every part of the
TUnion, at the same rate or measure,—80 much
a head in the first: instance, and so much an
acre in the second. To guard them against
imposition in these particulars was the rea-
son for introducing the clause in the constitu-
tion, which directs that representatives aad
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direct taxes shall be apportioned among the
states according to their respective numbers.”

In view of the fact that the great burden of
taxation among the several states is assessed
upon real estate at a valuation, and that a

1= Similar tax was apparently an important part

g of the revenue of such states at the time the

s constitution®*was adopted, it is not unreason-
able to suppose that this Is the only undefined
direct tax the framers of the constitution had
in view when they incorporated this clause into
that Instrument. The significance of the
words ‘‘direct taxes” was not so well under-
stood then as it is now, and it is entirely
probable that these words were used with ref-
erence to a generally accepted method of rais-
ing a revenue by tax upon real estate.

That the rule of appoitionment was adopted
for a special and temporary purpose, that
passed away with the existence of slavery,
and that it should be parrowly construed, Is
also evident from the opinion of Mr. Justice
Paterson, wherein he says that *‘the constitu-
tion has been considered as an accommoda-
ting system;. it was the effect of mutual com-
promises and concessions; it was the work of
compromise, The rule of apportionment is of
this nature; it is radically wrong; it cannot
be supported by any solid reasoning. Why
should slaves, who are a species of property,
be represented more tha.. any other property?
The rule ought not therefore to be extended
by construction. Again, numbers do not af-
ford a just estimate or rule of wealth. It is,
indeed, a very uncertain and incompetent sign
of opulence. Thers is another reason against
the extension of the principle laid down in
the constitution.”

But, however this may be, I regard it as
very clear that the clause requiring direct
taxes to be apportioned to the population has
no application to taxes which are not capable
of apportionment according to population. It
cannot be supposed that the convention could
have contemplated a practical Inhibition upon
the power of congress to tax in some way all
taxable property within the jurisdiection of the
federal government, for the purposes of a na-
tional revenue. And, it the proposed tax were
such that in its nature it could not be appor-
tioned according to population, it naturally
follows that it could not have been considered
a direct tax, within the meaning of the clause
in question. This was the opinion of Mr.
Justice Iredell in the Hylton Case, wherein he
gshows at considerabls length the fact that the
tax upon carriages, in question in that case,
was hot such as could be apportioned, and

g therefore was not a direct tax in the sense of
+ the constitution. ‘“Suppose,” he said, “ten*dol-
lars contemplated as a tax on each chariot or
post chaise in the United States, and the num-
ber of both in all the states be computed at
one hundred and five,—the number of repre-
eentatives In congress; this would produce in
the whole one thousand and fifty dollars. The
ghare of Virginia, being 19/105 parts, would
be $190. The share of Connecticut, being

7/105 parts, would be $70. Then suppose Vir-
ginia had fifty carrlages, Connecticut two, the
share of Virginia being $190, this must, of
course, be collected from the ownmers of car-
riages, and there would therefore be ¢ollected
from each carriage $3.80. The share of Con-
necticut being $70, each carriage would pay
$35. In fact, it needs no demonstration to
show that taxes upon carriages or any partic-
ular article of personal property, apportioned
to the poptlation of the several states, would
lead to the grossest inequallties, since the
number of like articles in such states respect-
ively might bear a greatly unequal proportion
to the population. This was also the construc-
tion put upon the clause by Mr. Justice Story
in his work upon the Constitution (sections
955, 956).

Applying the same course of reasoning to
the fncome tax, let us see what the result
would be. By the census of 1890 the popu-
lation of the United States was 62,622,250,
Suppose congress desired to raise by an In-
come tax the same number of dollars, or
the equivalent of one dollar from each in-
habitant. Under this system of apportion-
ment, Massachusetis would pay $2,238,943.
South Carolina would pay $1,151,149. Mas-
sachusetts has, however, $2,803,645,447 of
preperty, with which to pay it, or $1,252
per capita, while South Carolina has but
$400,911,303 of property, or $348 to each in-
habitant. Assuming that the same amount
of property in each state represents a cor-
responding amount of income, each inhabit~
ant of South Carolina would pay in propor-
tion to his means three and one-bhalf times
as much as each inhabitant of Massachu-
getts. By the same course of reasoning, Mis-
sissippl, with a valuation of $352 per capita,
would pay four times as much as Rhode
Island, with a valuation of $1,459 per cap-
ifta. North Carolina, with a valuation of
$361 per capita, would pay about four times
a8 much, in proportion to her means, 88 New ®
York,*with a valuation of $1,430 per capita;+
while Maine, with a per capita valuation of
$740, would pay about twice as much. Ala-
bama, with a valuation of $412, would pay
nearly three times as much as Pennsylva-
nla, with a valuation of $1,177 per capita.
in fact, there are scarcely two states that
would pay the same amount in proportion to
their ability to pay.

1f the states should adopt a similar sys-
tem of taxation, and allot the amount to be
raised among the different cities and towns,
or among the different wards of the same
oity, in proportion to their population, the re-
sult would be so monstrous that the entire
public would cry out against it. Indeed, re-
Jduced to its last analysis, it imposes’ the
same tax upon the laborer that it does upon
the millionaire.

So, also, whenever this court has been
called upon to give a construction to this
clause of the constitution, it has universally
held the words “direct taxes” applied only
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to capltation taxes and taxes upon land. In
the five cases most directly in point it was
held that the following taxes were not di-
rect, but rather In the nature of duty or ex-
clse, viz.: A tax upon carriages (Iylton v.
U. 8., 3 Dall. 171); a tax upon the business
of insurance companies (Insurance Co. v.
Soule, 7 Wall. 433); a tax of 10 per cent. up-
on the notes of state banks held by national
banks (Bank v. Fenno, 8 Wall. 533); a tax
upon the devolution of real estate (Scholey
v. Rew, 23 Wall. 331); and, finally, a gen-
eral imcome tax was broadly upheld in
Springer v. U. 8, 102 U. 8. 586. These
cases, consistent and undeviating as they
are, and extending over nearly a century of
our national life, seem to me to establish a
canon of interpretation which it is now too
late to overthrow, or even to question. If
there be any welght at all to be given to
the doctrine of stare decisis, it surely ought
to apply to a theory of constitutional con-
struction, which has received the deliber-
ate sanction of this court in five cases, and
upon the faith of which congress has enact-
ed two income taxes at times when, in its
judgment, extraordinary sources of revenue
were necessary to be made available,

I have always entertained the view that,
gln cases turning upon questions of jurisdic-
« tion, or involving only the rights®of private

parties, courts should feel at liberty to set-
tle principles of law according to the opin-
fons of their existing members, neither re-
gardless of nor implicitly bound by prior de-
<cisions, subject only to the condition that
they do not require the disturbince of set-
tled rules of property. There are a vast
aumber of questions, however, which it is
more Important should be settled in some
way than that they should be Bettled right,
and, once settled by the solemn adjudication
of the court of last resort, the legislature
and the people have a right to rely upon
such settlement as forever fixing their rights
in that connection. Even ‘“a century of er-
ror” may be less pregnant with evil to the
state than a long-deferred discovery of the
truth. 1 cannot reconcile myself to the idea
that adjudications thus solemnly made, usu-
ally by a unanimous court, should now be
set aside by reason of a doubt as to the cor-
rectness of those adjudications, or because
we may suspect that pessibly the cases
would have been otherwigse decided if the
court had had before it the wealth of learn-
ing which has heen brought to bear upon the
consideration of this case. Congress ought
never to legislate, In raising the revenues of
‘the government, in fear that important Inws
1ike this shall encounter the veto of this
<court through a change in its opinion, or be
crippled in great political crises by its ina-
bility to raise a revenue for immediante use.
Twice in the history of this country such
exigencies have arisen, and twice has con-
gress called upon the patriotism of its citl-

gens to respond to the imposition of an in--

come tax,—once in the throes of clvil war,
and once in the exigency of a financial pan-
ic, scarcely less disastrous. The language
of Mr. Justice Baldwin, in Grignon’s Lessee
v. Astor, 2 How. 319, 343, though referring
to a different class of cases, seems to me per-
fectly apposite to the one under considera-
tion: “We do not deem it necessary, now or
hereafter, to retrace the reasons or the au-
thorities on which the decisions of this court
in that or the cases which preceded it rest-
ed. 'They are founded on the oldest and
most sacred principles of the common law.
Time has consecrated them; the courts of
the states have followed, and this court hasg
never departed from,*them. They are ruless
of property upon which the repose of the
country depends. Titles acquired under the
proceedings of courts of competent jurisdic-
tion must be deemed inviolable in collateral
action, or none can know what is his own.”
It must be admitted, however, that in none
of these cases has the question been directly
presented as to what are taxes upon land,
within the meaning of the constitutional
provision. Notwithstanding the authoritles
cited upon this point by the attorney gen-
eral, notably, Jeffrey’'s Case, § Coke, 67;
Theed v. Starkey, 8 Mod. 314; Case v. Ste-
phens, Fitzg. 297; Palmer v. Power. 4 Ir. C.
L. 191; and Van Rensselaer v. Dennison, 8
Barb. 23,—to the effect that & tax upon a
person with respect to his land, or the prof-
its of his land, f{s not a tax upon the land
itself, I regard the doctrine as entirely well
settled in this court that a tax upon an Inci-
dent to a prohibited thing is a tax upon the
thing itself, and, {f there be a total want of
power to tax the thing, there is an equal
want of power to tax the incident. A sum-
mary of the cases upon this point may not
be inappropriate in this conmection. Thus,
in Brown v. Maryland, 12 Wheat. 419, a Ii-
cense tax upon an importer was held to be
invalid, as a tax upon imports; in Weston
v. City of Charleston, 2 Pet. 449, & tax upon
stock for loans to the United States was
held invalid, as a tax upon the functions of
the government; in Dobbins v. Commission-
ers of Erie Co., 16 Pet. 435, & state tax on
the salary of an office invalid, as a tax upon
the office itself; in the Passenger Cases, 7
How. 283, a tax upon alien passengers ar-
riving In ports of the state was held void, as
a tax upon commerce; in Almy v, California,
24 How. 169, a stamp tax upon bills of lad-
ing was held to be a tax upon exports; in
Crandall v. Nevada, 6 Wall. 35, a tax upon
rallroads and stage companies, for every
passenger carried out of the state, was held
to be a tax on the passenger, for the privl-
lege of passing through the state; in Pick-
ard v. Car Co., 117 U. S. 34, 6 Sup. Ct. 635,
a tax upon Pullman cars running betweer
different states was held to be bad, as a
tax upon Interstate commerce; and in Le-
loup v. Port of Mobile, 8 Sup. Ct. 1380, a
similar ruling was made with regard to a
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4 license*tax for telegraph companies; and fi-
nhally, in Cook v, Pennsgylvania, 97 U, 8. 566G,
& tax upon the sales of goods was held to be
4 tax upon the goods themselves. Indeed,
cases to the same effect are almost innumer-
able. In the light of these cases, I find it
impossible to escape the conclusion that a
tax upon the rents or income of real estate
is a tax upon the land itself.

But this does not cover the whole ques-
tion. ‘To bring the tax within the rule of
apportionment, it must not only be a tax
upon land, but it must be a direct tax upon
land. The constitution only requires that
direct taxes be laid by the rule of apportion-
ment., We have held that direct taxes in-
rlude, among others, taxes upon land, but
It does not follow from these premises that
every tax upon land is a direct fax. A tax
upon the product of land, whether vegetable,
animal, or mineral, is in a certain sense, and
perhaps within the decisions above men-
tloned, a.tax upon the land. “For,” as Lord
Coke said, “what is the land but the profits
thereof?’ But it seems to me that it could
hardly be seriously claimed that a tax upon
the crops and cattle of the farmer, or the
coal and iron of the miner, though levied
upon the property while it remained upon
the land, was a direct tax upon the land. A
tax. upon the rent of lapnd, in my opinion,
falls within the same category. It is rather
a difference in the name of the thing taxed,
than in the principle of the taxation.: The
rent i1s no more. directly the outgrowth .or
profit of the land than the crops or the coal,
and a direct tax upon either is only an in-
direct tax upon the land. While, within the
cases above cited, it is a tax upen lang, it
is a direct tax only upon one of the many
profits of land, and is not only not a direct
tax upon the land itself, but is also subject
to the other objection, that it is, in its na-
ture, incapable of apportiopment according
to population.

It is true that we have often held that what
cannot be done directly cannot be done indi-
rectly, but this appiies only when it cannot
be done at all, directly or indirectly; but if
e it can be done directly in one manner, i. e.
© by the rule of apportionment, it does not
* follow that it may not be done*indirectly in

another manner. There is no want of pnwer

on the part of congress to tax land, but in

exercising that power it must impose di-

rect taxes by the rule of apportionment.

The power still remains, however, to impose

indirect taxes by the rule of uniformnity.

Being of opinion that a tax upon rents is an

fndirect tax upon lands, I am driven to the

conclusion that the tax in question is valid.

The tax upon the income of municipal
bonds falls obviously within the other cate-
gory,—of an indirect tax upon something
which congress has no right to tax at all,—
and hence is invalid. Here is a question,
not ot the method of taxation, but ot the
powes to subject the property to taxation in

SUPREME COURT REPORTER, Vol. 15

any form. It seems to me that the cases of
Coliector v. Day, 11 Wall. 113, holding that
it is not ecompetent for congress to impose
a tax upon the salary of a judicial officer of
a state; McCulloch v. Maryland, 4 Wheat.
316, holding that a state could not impose
a tax upon the operation of the Bank of the
United States; and U. S. v, Baltimore & O.
R. Co., 17 Wall. 322, holding that a munici-
pal corporation is a portion of the sovereign
power of the state, and is not subject to tax-
ation by congress upon its municipal reve-
nues; Railroad Co. v. Price Co, 133 U. 8.
409, 10 Sup. Ct. 341, holding that no state
has the power to tax the property of the
United States within its limits; and Van
Brocklin v. Tennessee, 117 U. 8. 121, 6 Sup.
Ct. 670, to the same effect,—apply, mutatis
mutandis, to the bonds in question, and the
tax upon them must therefore be invalid.
There is, in'certain particulars, 2 want of
uniformity in this law, which mav have cre-
ated in the minds of some the impression
that it was- studiously designed, not only to
shift the DLurden of taxation upon the
wealthy class, but to exempt certain favored
corporations from its operation. There is
certainly no want of uniformity, within the
meaning of the constitution, since we have |
repeatedly held that the uniformity there re-
ferred to is territorial only. Loughborough .
v. Blake, 5 Wheat. 317; Head-Money Cases,
112-U. S. 580, 5'Sup. Ct: 247. In the words
of the constitution, the-tax must be uniform
“throughout the United States.” g
Irrespective, however, of the constitution,®
a tax which is*wanting In uniformity among ¥
members of the same class is, or may be, in-
valid. But this does not deprive the legis-
lature of the power to make exemptions, pro-
vided such exemptions rest upon some: prin-
ciple, and are not purely arbitrary, or cre-
ated solely for the purpose of favoring some
person or body of persons. Thus in every
civilized country there is an exemption of
small incomes, which it would be manifest
cruelty to tax, and, the power to make such
exemptions once granted, the amount s
within the discretion of the legislature, and,
so long as that power i3 not wantonlyabused,
the courts are bound to respect it. In this
law there is an exemption of $4,000, which
indicates a purpose on the part of congress
that the burden of this tax should fall on the
wealthy, or at least upon the well-to-do. If
men who have an income or property beyond
their pressing needs are not the ones to pay
taxes, it is difficult to say who are; in other
words, enlightened taxation is imposed upon
property, and not upon persons. Poll taxes,
formerly a considerable source of revenue,
are now practically obsoleste. The exemp-
tion of $4,000 is designed, undoubtedly, to
cover the actual living expenses of the large
majority of families, and the fact that it is
not applied to corporations is explained by
the fact that corporations have no corre-
sponding expenses. The expenses of earn-
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ing thelr profits are, of dourse, deducted In
the same manner as the corresponding ex-
penses of & private individual are deductible
from the earnings of his business., The mo-
ment the profits of & corporation are paid
over to the stockholders, the exemption of
$4,000 attaches to them in the hands of each
stockholder.

The fact that savings banks and mutual
insurance companies, whose profits are paid
to policy holders, are exempted, Is explicable
on the theory (whether a sound one or not,
I need not stop to inquire) that these institu-
tions are not, in their original conception, in-
tended as schemes for the accumulation of
money; and if this exemption operates as an
abuse in certain cases, and with respect to
certain very wealthy corporations, it is prob-
able that the recognition of such abuses was

pliecessary to the exemption of the whole

%cla_ss.

s If*is difficult tooverestimate the importance
of these cases. 1 certainly cannot overstate
the regret I feel at the disposition made of
them by the court. It is never 4 light thing
to .set aside the deliberate will of the leg-
islatore, and in my opinion it should never
be done, except upon the clearest proof of

its conflict with the fundamental law. Re--

spect for the constitution will not be inspired
by a narrow and technical construction which
shall limit or impair the necessary powers of
congress. Did the reversal of these cases
involve merely the striking down of the in-
equitable features of thie law, or even the
whole law, for its want of uniformity, the

consequences would be less serfous;’ but, as

it implies a declarsdtion that every.income
tax must be laid according to the rule of ap-
portionment, the decision involves nothing
less than & surrender of the taxing power to
the moneyed clags. By resuscitating an ar-

gument that was exploded in :the Hyiton.

Case, and hss lain practically dormant for
& hundred years, it is made to do duty In

nullifying, not this law alone, but évery sim- .

flar law that is not based upon an impossible
theory of apportionment.

is certainly a strange commentary upon the
constitution of the United States and wpon a
democratic government that congress has no
power to lay a tax which is one of the main
sources of revenue of unearly every civilized
state. It I8 a confession of feebleness in
which I find myself wholly upable to join.
‘While I have no doubt that congress wi.l
find some means of surmounting the present
crisis, my fear is that in ‘some moment of

national peril this decision will rise up to"

frustrate its will and- paralyze its arm. I
bhope it may not prove the first step toward
the submergence of the liberties ‘of- the peo-
ple in.a sordid despotism of wealth.

As I cannot escape the conviction that the.
decision .of the court in this great case I8 |

Even the specter -
of soclalism is conjured up to frighten con-:
gress from laying taxes upon the people'in -
proportion to their ability to pay them. -It-
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fraugnt with Immeasurable danger to the
future of the country, and that it approaches
the proportions of a national calamity, I feel
it a duty to enter my protest against It

*Mr. Justice JACKSON, dissenting.

I am unable to yield my assent to the judg-
ment of the court in these cases. My strength
has not been equal to the task of preparing a
formal dissenting opinion since the decision
was agreed upon. I concur fully in the dis-
sent expressed by Mr. Justice WHITE on the
former hearing and by the Justices who will
dissent now, and will only add a brief outlinz
of my views upon the main questions pre-
sented and decided.

It is not and cannot be denled that, under
the broad and comprehensive taxing power
conferred by the constitution on the national
government, congress has the authority to
tax incomes from whatsoever source arising,
whether from real estate or personal prop-
erty or otherwise. It 1s equally clear that
congress, in the exercise of this authority,
has the discretion to impose the tax upon
incomes above a designated amount. The
underlying and controlling question now pre-
sented is whether a tax on incomes received
from land and personalty 18 a “direct tax_,f"
and subject to the rule of apportionment.

The decision of the court, holding the In-
come tax law of August, 1894, vold, is based
upon the following propositions:

First. That a tax upon real and personal
property is a direct tax within the meaning
of the constitution, and, as such, In order to
be valid, must be appoitioned among the sev-
eral states according to their respective popu-
lations. Second. That the - incomes derived
or realized from such property are an insep-
arable incident thereof, and so far partake
of the pature of the property out of which
they arise d4s to stand upon the same footing
a3 the property itsélf. From these premises
the conclusion is reached that a tax on in-
comes arising from both real and@ personal
property is a ““direct tax,” and subject to the
same rule of apportionment as a tax lafd di-
rectly on the property itself, and not being
‘80 imposed by the act of 1894, accerding to
the rule of humbers, {s unconstitudonal and
void. Third. - That the invalidity of the tax
on incomes from real and .personal property
being 'established, the remaining portions of
the income tax law are also vold, notwith-,
standing the fact that such remainlng por §
tions clearly comie within®the class of taxese

egoe

|1 designated as duties or excises, in respect to

-which the rule of apportionment has no ap-
plication, but which are controlled and regu-
lated by the rule ‘of uniformity.

It is not found, and could pot be properly
found, by the court, that there is In the other’
provisions of -the law any such lack of upi~
formity as would be sufficient to render these
remalning provisions void for that reason.
There is therefore no essential connectinn be-
tween -the class of incomes which thé court
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holds to be within the rule of apportionment
and the other class falling within the rule of
uniformity, and I cannot understand tbe prin-
ciple tpon which the court reaches the con-
clusion that, because one branch of the law
is invalid for the reason that the tax is not
lald by the rule of apporticnment, it thereby
defeats and invalidates another branch rest-
ing upon the rule of uniformity, and in re-
spect to which there is no valid objection.
If the concluslon of the court on this third
proposition is sound, the principle upon which
it rests could with equal propriety be ex-
tended to the entire revenue act of August,
1894.

I shall not dwell upon these considerations.
They have been fully elaborated by Mr. Jus-
tice HARLAN. There is just as much room
for the assumption that congress would not
have passed the customs branches of the law
without the provision taxing Incomes from
real and personal estate, as that they would
not have passed the provision relating to ii-
comes resting upon the rule of uniformity.
Unconstitutional provisions of an act will, no
doubt, sometimes defeat constitutional provi-
slons, where they are so essentially and in-
separably connected in substance as to pre-
vent the enforcement of the valid part with-
out giving effect to the invalid porticn. But
when the valid apd the invalid portions of
the act are not mutually dependent upon
each other as considerations, conditions, or
compensation for each other, and the wvalid
portions are capable of separate enforcement,
the latter are never, especially in revenue
{aws, declared void because of invalid por-
tions of the law.

The rule is {llustrated In numerous decisions
i VI this court, and of the highest courts of the
g states. Take the Freight-Tax Cases, 15 Wall.
* 232, There was & single act imposing a*ton-

nage tax upon all railroads, on ali freight
transported by them. The constitutionality
of the law was attacked on the ground that
it applied, not merely to freight carried wheol-
ly within the state, but extended to freight
received without and brought into the state,
angd to that received within and carried be-
- yond the limits of the state, which came
within the interstate commerce provision of
the constitution of the United States. This
court held the tax invalid, as to this latter
class of freight, but, being valid as to the
internal freight. that much of the law could
not be defeated by the invalid part, although
the act imposing the tax was gingle and en-
tire. To the same effect are the cases of
Huntington v. Worthen, 120 U. S. 97, 7 Sup.
Ct. 469; Allen v. Louisiana, 103 U. S. 80;
Ratterman v. Telegraph Co., 127 U, 8. 411,
8 Sup. Ct. 1127 (where the point was directly
made that the invalid part should defeat the
valid part); and Field v. Clark, 143 U. S.
696, 607, 12 Sup. Ct. 495. In this last case
this court said: ‘Unless it be Impossiple to
avoid it, a general revenue statute should
never be declared inoperative in all its parts,

because a particular part, relating to a dis
tinct subject-matter, may be invalid. A dif.
ferent rule might be disastrous to the finan-
cial operations of the government, and pro-
duce the utmost confusion in the business of
the entire countiy.”

Here the distinetion between the two
branches of the income tax law are entirely
separable. They rest upon different rules;
one part can be enforced without the other;
and to hold that the alleged invalid por-
tion, if invalid, should break down the valid
portion, is a proposition which I think en-
tirely erroneous, and wholly unsupported
either upon principle or authority.

In considering the question whether a tax
on incomes from real or personal estate is a
direct tax, within the meaning of those words
as employed in the constitution, I shall not
enter upon any discussion of the decisions of
this court, commiencing with the Hylton Case,
in 1796 (3 Dall. 171), and ending with the
Springer Case, in 1880 (102 U. 8. 587); nor
shall I dwell upon the approval of those dect-
sions by the great law writers of the coun-
try, and by all the commentators on the con-
stitution; nor will I dwell upon the long-g
continuedspractice of the government in com-&
pliance with the principle laid down in those
decisions. They, in my judgment, settle and
conclude the question now before the court,
contrary to the present decision. But, if they
do not settle, they certainly raise such a doubt
on the subject as should restrain the court
from declaring the act unconstitutional. No
rule of construction is better settled than that
this court will not declare irvalid a statute
passed by a co-ordinate branch of the gov-
ernment, in whose favor every presumption
should be made, unless its repugnancy te the
constitution is clear beyond a reasonable
doubt. In Ogden v. Saunders, 12 -Wheat,
213, this court said that the mere fact of a
doubt was sufficient to prevent the court from
declaring the act unconstitutional; and that
language, in substance, i3 repeated in the
Sinking-Fund Cases, 99 U. S. 700, where the
opinion of the court was given by Chief Jus-
tice Waite, who said the act must be, beyond
all reasonable doubt, unconstitutional, before
this court would so declare it

It seems to me the court in this case adopts
a wrong method of arriving at the true mean-
ing of the words “direct tax,” as employed in
the constitution. It attaches too much weight
and importance to detached expressions of in-
dividuals and writers on political economy,
made subsequent to the adoption of the con-
stitution, and who do not, in fact, agree upon
any definitien of a “direct tax.” From such
sources we derive no real light upon the sub-
ject. To ascertain the true meaning of the
words ‘‘direct tax" or “direct taxes,” we
should have regard, not merely to the words
themselves, but to the connection in which
they are used in the constitution, and to the
conditions and circumstances existing wheun
the constitution was formed and adopted
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What were the surrounding circumstances?
I shall refer to them very briefly. The only
subject of direct taxation prevailing at the
time was land. The states did tax some ar-
ticles of personai property, but such property
was pot the subject of general taxation by
valuation or assessment. Land and its ap-
purtenances was the principal object of taxa-
By the eighth article

= of the confederation, the expenses of the gov-

ernment were to be borne out*of a common
treasury, to be supplied by the states accord-
Ing to the value of the granted and surveyed
lands in each state; such valuation to be es-
timated or the assessment to be made by the
congress, in such mode as they should, from
time to time, determine. This was a direct
tax directly laid upon the value of all the real
estate in the country. The trouble with it
was that the confederation had no power of
enforcing its assessment. All it could do, after
arriving at the assessment or estimate, was to
make its requisitions upon the several states
for their respective quotas. They were not
met, This radical defect in the contedera-
tion had to be remedied in the new constitu-
tion, which accordingly gave to the national
government the power of imposing taxation
directly upon all citizens or inhabitants of the
country, and to enforce such taxation without
the agency or instrumentality of the states.
The framers of the constitution knew that
land was the general object of taxation in all
the states. They found no fault with the
eighth article of the confederation, so far as
it imposed taxation on the value of land and
the appurtenances thereof in each state.
Now, it may reasonably and properly be
assumed that the framers of the constitution
in adopting the rule of apportionment, ac-
cording to the population of the several
states, had reference to subjects or objects
of taxation of universal or general distribu-
tion throughout all the states, A capitation
or poll tax had its subject in every state,
and was, so to speak, self-apportioning ac-.
cording to numbers. “QOther direct tax”
used in connection with such capitation tax
must have been intended to refer to subjects
having like, or approximate, relation to num-
bers, and found in all the states. It never
was contemplated to reach by direct taxa-
tion subjects of partial distribution. What
would be thought of a direct tax and the
apportionment thereof laid upon cotton at
8o much a bale, upon tobacco at s0 much a
hogshead, upon rice at so much a ton or a
tlerce? Would not the idea of apportioning
that tax on property, nonexisting in a ma-
Jority of the states, be utterly frivolous and

- 8bsurd?
©
-

Not only was land the subject of general
distribution, but®evidently in the minds of
the framers of the constitution, from the
fact that it was the subject of taxation un-
der the confederation. But at the time of
the adoption of the constitution there was,
with the single exception of a partial income
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tax in the state of Delaware, no general tax
on incomes in this country nor in any state
thereof. Did the framers of the constitu-
tion look forward into the future 80 as to
contemplate and intend to cover such a tax
a8 was then unknown to them? I think not.

It was 10 or 11 years after the adoption
of the constitution before the English gov-
ernment passed her first income tax law un-
der the leadership of Mr. Pitt. The question
then arose, to which the Chief Justice has re-
ferred, whether, in estimating income, you
could look or have any regard to the source
irom which it sprung. That question was
material, because, by the English loan acts
it was provided that the public dividends
should be paid “free of any tax or charge
whatever,” and Mr. Pitt was confronted
with the question on his income tax law
whether he proposed to reach or could reach
income from those stocks. He said the
words must receive a reasonable interpreta-
tlon, and that the true construction was that
Yyou should not look at all to the nature of
the source, but that you should consider divi-
dends, for the purpose of the income tax,
simply in the relation to the receiver as so
much income. This construction was adopt-
ed and put in practice for over 50 years
without question. In 1853, Mr. Gladstone, as
chancellor of the exchequer, resisting with
all his genius the effort t0 make Important
changes of the income tax, said, in a speech
before the house of commons, that the con-
struction of Mr. Pitt was undoubtedly cor-
rect. These opinions of distinguished states-
men may not have the force of judicial au-
thority, but they show what men of eminence
and men of ability and distinction thought
of the income tax at its original inception.

If the assumption I have made that the
framers.of the constitution in providing for
the apportionment of a direct tax had {n
mind a subject-matter or subjects-matter
which bad some general distribution amongs
the states is correct, It fseclear that a tax%
on incomes-—a subject not of general distribu-
tion at that time or since--is not a *“direct
tax,” in the sense of the constitution.

The framers of the constitution proceeded
upon the theory entertained by all political
writers of that day, that there was some re-
lation, more or less direct, between popula-
tion and land. But there is no connection,
direct or proximate, between rents of land
and incomes of personalty and population,
—none whatever. They did not have any re-
lation to each other at the time the constitu-
tion was adopted, nor have they ever had
since, and perhaps never will have,

Again, 1t {8 settled by well-considered au-
thorities that a tax on rents and & tax om
land Itself is not duplicate or double taxa-
tlon. The authorities in England and in this
country hold that a tax on rents and a tax
on land are different things. Besides the
English cases, to which I have not the time
or strength to refer, there i8 the well-consid-
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ered case of Robinson v. Allegheny Co., 7
Pa. St. 161, when Gibson was the chilef jus-
tice of the supreme court of Pennsylvania,
holding that a tax on rent is not a tax on the
land out of which it arises. In that case
there was a lease in fee of certain premises,
the lessee covenanting to pay all taxes on
the demised premises. A tax was laid by
the state upon both land and rent, and the
question arose whether the tenant, even un-
der that express covenant, was bound to pay
the tax on the land itself. The supreme
court of the state held that he was not; that
there were two separate, distinct, and inde-
pendent subjects-matter; and that his cove-
nant to pay on the demised premises did not
extend to the payment of the tax charged
upon the rent against the landowner. All
the circumstances surrounding the formation
and adoption of the constitution lead to the
conclusion that only such tax as Is laid di-
rectly upon property as such, according to

valuation or assessment, 1s a “direct tax,”.

within the true meaning of the constitution.

Again, we cannot attribute to the framers
of the constitution an intention to make any
tax a direct tax which it was {mpossible to
apportion. If it cannot be apportioned with-
out®gross injustice, we may feel assured that
it Is & tax never contemplated by the constitu-
tlon as a direct tax. No tax, therefore, can
be regarded as a direct tax, in the sense of
that instrument, which is incapable of appor-
tionment by the rule of numbers. -‘The con-
stitutional provision clearly implies in the re-
quirement of apportionment that a direct tax
{s such, and such only, as can be apportioned
without glaring inequality, manifest injustice,
and unfairness as between those subject to
its burden. The most natural and practical
test by which to determine what ig a direct
tax in the sense of the constitution is to ascer-
tain whether the tax can be apportioned

among the several states according to their.

respective. number, with reasonable approxi-

mation to justice, fairness, and equality to all -

thecitizens and inhabitantsof thecountry who
may be subject to the operation of the law.
The fact that a tax cannot be so apportioned
without producing gross injustice and inequal-
ity among those required to pay it should set-
tle the question that it was not & direct tax
within the true sense and meaning of those
words as they are used in the constitution.
Let us apply this test. Take the {llustra-

tion suggested in the opinion of the court.:

Congress lays a tax of thirty millicns upen
the incomes of the country above a certain
designated amount, and directs that tax to be
apportioned among the several states accord-
ing to their pumbers, and, when so apportion-
ed, to be prorated amongst the citizens of the
respective states coming within the operation
of the law. To two states of equal popula-
tion; the same amount will be allotted. In
ong of these states there are 1,000 individuals
and in the other 2,000 subject to the tax.
The. former, under the operation of the .ap-
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portionment, will be required to pay twice the
rate of the latter on the same amount of in-’
come, This disparity and inequality will in-
crease just in proportion as the numbers sub-
jeet to the tax in the different states differ
or vary. By way of further fllustration, take
the new state of Washington and the old state
of Rhode Island, having about the same pop-
ulation. To each would be assigned the same
amount of the general assessinent. In the for-
mer, we will say, there are 5,000 citizens sub-
ject to the operatlon of the law, in the latters

*50,000. The citizen of Washington will bee

required to pay ten times as much as the cit-
izen of Rhode Island on the same amount of
taxable income, Extend the rule to all the
states, and the result i1s that the larger the
pumber of those subject to the operation of
the law In any given state, the smaller their
proportion of the tax and the smaller their
rate of taxation, while, in respect to the small-
er number In other states, the greater will be
their rate of taxation on the same income.
But it is said that this inequality was in-
tentional upon the part of the framers of the
constitution; that it was adopted with a view
to protect property owners as a class. Where
does such an idea find support or countenance
under a constitution framed and adopted “to:
promote justice’”? The government is not
dealing with the states in this matter; it is
dealing with fts own citizens throughout the
country, irrespective of state lines; and to
say that the constitution, which was intended
to promote peace and justice, either in its
whole or in any part thereof, ever intended to
work out such a resvlt, and produce such
gross discrimination and injustice between the
citizens of a common country, is beyond all
reason. What is to be the end of the applica-
tion of this new rule adopted by the court?
A tax 1s laid by the general government on
all the money on hand or on deposit of every
citizen of the government at a given date.
Such taxation prevails in many of the states.
Phe government has, under its taxing power,
the right to lay such a tax., When laid, a few
parties come before the court, and say: “My
deposits were derived from the proceeds of

farm products, or from the interest -on bonds

and. securities, and they are not, therefore,
taxable by this law.” To make your. tax
valid, you must apportion the tax among all
the citizens of the government, according to
the population of the respective states, tak-
ing the whole subject-matter out of the con-
trol of congress, both-the rate of taxation and
the assessment, and imposing it upon the peo-
ple of the country by an arbitrary rule, which
produces such inequality as I have briefly
pointed out.

‘In my judgment, the principle announced,,
in the decision practically destroys the pow-9
er of the government to reacheincomes from e
real and personal estate. There IS to my
mind little or no real difference between de-
nylng the existence of the power to tax. in-
comes from real and personal estate, and.at-
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taching such conditions and requirements to
. its exercise as will render it impossible or
.incapable of any practical operation. You
might just as well in this case strike at the
power to reach incomes from the sources in-
dicated as to attach these conditions of ap-
portionment which no legislature can ever
undertake to adopt, and which, if adopted,
cannot be enforced with any degree of equal-
ity or fairness between the common citizens
of a common country.

. The decision disregards the well-establish-
ed canon of construction to which I have re-
ferred, that an act passed by a co-ordinate
branch of the government has every pre-
sumption in its favor, and should never be
declared invalid by the courts unless its re-
pugnancy to the constitution is c¢lear beyond
all reasonable doubt. It is not a2 matter of
conjecture; it is the established principle
that it must be clear beyond a reasonable
doubt. 1 cannot see,.in view of the past,
how this case can be said to be free of
doubt.

. Again, the decision not only takes from
congress its rightful power of fixing the rate

of taxation, but substitutes a rule incapable.

of application without producing :the most

monstrous inequality and injustice between-

citizens residing in different sections of their

common country, such as the framers of the.
constitution never could have contemplated,-
such as no free and.enlightened people can.

ever possibly ;sanction or approve.

The practical .operation of the decision :is
not only to disregard the great principles of
equality in taxation, but the further princi-
ple that in the imposition of taxes for the

benefit of the government the burdens there- -

of should be imposed upon those having
most ability to bear them. This decision,
In effect, works:out a directly opposite re-
sult, in relieving the citizens bLaving the
greater ability, while the. burdens. of taxa-
tlon are made to fall most heavily -and op-
pressively upon those having the least abil-
o lty. It lightens the burden upon the larger
°number, in some states subject to the tax,
3 and places f{t most*unequally and dispropor-
tionately on the smaller number in other
states, Considered in all its bearings, this
decislon is, in my judgment, the most disas-
trous blow ever struck at the constitutional
power of congress., It strikes down an im-
portant portlon of the most vital and essen-
-tial power of the government in practically
excluding any recourse to incomes from real
and personal estate for the purpose of rais-
ing needed revenue to meet the government’s
wants and necessities under any eclreum-
stances.
I am therefore compelled to enter my dis-
sent to the judgment of the court.

‘Mr. Justice WHITE, dissenting,
I deem it unnecessary to elaberate my rea-
sons for adhering to the views bithertu. ex-

pressed by me, and conter myself, with theé

following statement ¢. points:
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1. The previous opinion of the eourt held
that the inclusion of rentals from real estats
in income subject to taxation lald a direct
tax on the real estate Itself, and was there-
fore unconstitutional and void, unless appor-
tioned. From this position I dissented, on
the ground tbat it overthrew the settled con- -
struction of the constitution, as applied in
100 years of practice, sanctioned by the re-
peated and unanimous decisions of this court,
and taught by every theoretical and philo-
sophical writer on the constitution who has
expressed an opinion upon the subject.

2. The court, in its present opinion, con-
siders that the constitution requires it to
extend the former ruling yet further, and
holds that the inclusion of revenue from per-
sonal property in an income subjected to
taxation amounts to imposing a direct tax
on the personal property, which is also void,
unless apportioned. As & tax on income
from real and personal property is declared
to be unconstitutional, unless apportioned,
because it is equivalent to a direct tax on
such property, it follows that the decision
now rendered holds, not only that the rule
of apportionment must be applied to an
income tax, but also that no tax, whether
direct or indirect, -on either real and per-
sonal property, or investments, can be levied, 2
unless by apportionment. *Everything "saids
in the dissent from the previous decision

.applies to the ruling now announced, which,

I' think, aggravates and ' accentuates the
court’'s departure from the settled construc-
tion of the constitutlon.

3. The court does not now, except In some
particulars, review the reasoning advanced
in support of -its previous conclusion, and
therefore the opinion does ‘mot render it
necessary for -me to do moré than refer to.
the views expressed in my former dissent,
as applicable to the position now taken, and
then to briefly notice the new matter ad-
vanced.

4. As, however, on the rehearing, the
issues have been elaborately argued, I deem
it also my duty to state why the reargument:
has in no way shaken, but, on the contrary,
has strengthened, the convictions hitherto
expressed.

5. The reasons urged on the reargument
seem to me to Involve a series of contra-
dictory theories:

(a) Thus, in answering the proposition that
Hylton v. U. 8., 3 Dall. 171, and the cases
which followed and confirmed it, have set-
tled that the word “direct,” as used in the
constitution, appliea only to capitation taxes
and taxes on land, it is first contended that
this claim is unfounded, and that nothing
of the kind was so decided, and it is then
argued that “a century of error” should fur-
nish no obstacle to the reversal by this court
of a continuous line of decisions interpreting
the constitutional meaning of that word. it
such decisions be cansidered wrong. Whenca
the “‘century of errér” is ‘evolved, unless the
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cases relled on decided that the word
“direct” was not to be considered in its
economic sense, does not appear from the
argnment,

(b) In answer to the proposition that the
passage of the carriage tax act and the de-
cision in the Hylton Case, which declared
that act constitutional, involved the assump-
tion that the word “direct” In the constitu-
ton was to be considered as applying only
to a tax on land and capitation, it is said that
this view of the act and decision Is faulty,
and therefore the inference deduced from it
is erroneous. At the same time, reference
is made to the opinion of Mr. Madison that
the carriage tax act was passed in violation
of thesconstitution, and hence that the de-
cision which held it constitutional was wrong.
How that distinguished statesman could
have considered that the act violated the
constitution, and how he could have regarded
the decision which affirmed its validity as
erroneocus, unless the act and decision were
not in accord with his view of the meaning
of the word *‘direct,” the argument also fails
to elucidate.

6. Attention was previously called to the
fact that practically all the theoretical and
philosophical writers on the constitution,
since the carriage tax act was passed and
the Hylton Case was decided, have declared
that the word “direct” in the constitution ap-
plies only to taxes on land and capitation
taxes. The list of writers, formerly refer-
red to, with the addition of a few others not
then mentioned,includes Kent, Story,Cooley,
Miller, Bancroft, the historian of the consti-
tution, Pomeroy, Hare, Burroughs, Ordron-
eaux, Black, Farrar, Flanders, Bateman,
Patterson, and Von Holst. How is this
overwhelming consensus of publicists, of
law writers, and historians answered? By
saying that their opinions ought not to be
regarded, because they were all misled by
the dicta fn the Hylton Case into teaching
an erroneous doctrine. How, if the Hylton
Case did not decide this questlon of direct
taxation, it could have misled all these writ-
ers,—among them some of the noblest and
brightest intellects which have adorned our
national life,—is not explained. In other
words, In order to escape the effect of the
act and of the decision upon it, it is argued
that they did not, by necessary implication,
establish that direct taxes were only land
and ecapitation taxes; and in the same
breath, In order to avold the force of the
barmonious Interpretation of the constitu-
tion by all the great writers who have ex-
pounded it, we are told that thelr views are
worthless, because they were misled by the
Hylton Case.

7. 1f, as {8 admitted, all these authors
have interpreted the Hylton Case as confin-
ing direct taxes to land and capitation taxes,
I submit that their unanimity, instead of af-
fording foundation for the argument that
they were misled by that case, furnishes &
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much better and safer guide as to what its_,
decislon necessarily Implied than does the®
contentionenow made, unless we are to holds
that all these great minds were so feeble as
to be led into concluding that the case de-
cided what it did not decide, and unless we
are to say that the true light in regard to
the meaning of this word “direct” has come
to no writer or thinker from that time until
now.

8. While it Is admitted that in the discus-
sions at the bar of this court in years past,
when the previous cases were before It,
copious reference was made to the lines of
authority here advanced, and that nothing
new Is now urged, we are at the same time
told that, strange as it may seem, the sour
ces of the constitution have been “neglects
ed” up to the present time; and this sup-
posed npeglect 18 asserted in order to justify
the overthrow of an interpretation of the
constitution concluded by enactments and
decisions dating from the foundation of the
government, How this neglect of the sour-
ces of the constitution in the past is com-
patible with the admission that nothing new
is here advanced is not explained.

9. Although the opinions of Kent, Story,
Cooley, and all the other teachers and writ.
ers on the constitution, are here dlsregarded,a
in determining the constitutional meaning
of the word “direct,” the opinlons of some
of the same authors are cited as conclusive
on other guestions involved In this case.
Why the opinions of these great men should
be treated as “worthless” in regard to one
question of constitutional law, and consider-
ed conclusive on another, remains to be dis-
covered.

10. The same conflict of positions is pre-
sented in other respects. Thus, in support
of various views upon incidental questions,
we are referred to many opinions of this
court as conclusive, and at the same time
we are told that all the decisions of this
court, from the Hylton Case down to the
Springer Case, In regard to direct taxation,
are wrong, if they limit the word “direct”
to land and capitation, and must therefore
be disregarded, because “a century of error”
does not suffice to determine a question,
How the decisions of this court gettling one
principle are to be cited as authority for
that principle, and at the same time it is to °
be argued that other decislons, equally unani.
mous and concurrent, are®*no authority fors
another principle, involves a logical dilem-
ma which cannot be solved.

11. In dissenting before, it was contended
that the passage of the carrlage tax act, and
the decision of this court thereon, had been
accepted by the legislatlve and executive
branches of the government from that time
to this, and that this acceptance had been
manifested by conforming all taxes there-
after imposed to the rule of taxation thus
establisbed. This 18 answered by saying that
there was no such acceptance, because the
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mere abstention from the exercise of a pow-
er affords no indication of an intention to dis-
own the power. The fallacy here consists in
confusing action with inaction. It was not
reasoned in the previous dissent that mere
inaction implied the lack of a governmental
power, but that the definitive action in a
particular way, when construed in connec-
tion with the Hylton decision, established a
continuous governmental interpretation.

12. While denying that there has been any
rule eveolved from the Hylton Case, and ap-
plied by the government for the past hundred
years, it is said that the results of that case
were always disputed when enforced. How
there could be no rule, and yet the results
of the rule could be disputed, is likewise a
difficulty which i8 not answered.

13. The admission of the dispute was
necessitated by the statement that when, in
1861, it was proposed to levy a direct tax,
by apportionment, on personal property, a
committee of the house of representatives
reported that, under the Hylton Case, it could
not be done., This fact, if accurately stated,
furnishes the best evidence of the existence
of the rule which the Hylton Case had es-
tablished, and shows that the decision now
made reverses that case, and sustalns the
contention of the minority who voted against
the carriage tax act, and whose views were
defeated in its passage, and repudiated in
the decision upon it, and have besides been
overthrown by the unbroken history of the
government, and by all the other adjudica-
tions of this court confirming the Hylton
Case.

= 14. The decision here announced, holding
5 that the tax on the income from real estate
+ and the tax on the income from= personal
property and investments are direct, and
therefore require apportionment, rests neces-
sarily on the proposition that the word *di-
rect,” in the constitution, must be construed
in the economic sense; that is to say, wheth-
er a tax be direct or indirect is to be tested
by ascertaining whether it is capable of be-
ing shifted from the one who immediately
pays it to an ultimate consumer. If it can-
not be so shifted, it is direct; if it can be, it
is Indirect. But the word, in this sense, ap-
plies not only to the income from real estate
and personal property, but also to business
gains, professional earnings, salaries, and all
of the many sources from which human sc-
tivity evolves profit or income without invest-
ed capital. These latter the opinion holds to
be taxable without apportionment, upon the
theory that taxes on them are *“excises,” and
therefore do not require apportionment, ac-
cording to the previous decislons of this
court on the subject of income taxation.
These declsions (Hylton v. U. 8., 3 Dall. 171;
Insurance Co. v. Soule, 7 Wall, 443; Bank v.
Fenno, 8 Wall. 533; Scholey v. Rew, 23
Wall. 831; Springer v. U, 8., 102 U. S. 580)
hold that the word “direct,” in the constitu-
tion, refers only to direet taveg on land, and

therefore has a constitutional significance
wholly different from the sense given to that
word by the economists. The ruling now an-
nounced overthrows all these decisions. 1t
also subverts the economic signification of
the word “direct,” which it seemingly adopts.
Under that meaning, taxes on business galins,
professional earnings, and salaries are as
much direct, and indeed even more so, than
would be taxes on invested personal prop-
erty. It follows, I submit, that the decision
now rendered accepts a rule, and at once, in
part, overthrows it. In other words, the
necessary result of the conclusion is to re-
pudiate the decisions of this court previously
~endered, on the ground that they misinter-
prewed tae word direct,” by not giving it its
economic sense, and then to decline to fol-
low the economic sense, because of the pre-
vious decisions. Thus the adoption of the
economic meaning of the word destroys the
decisions, and they, in turn, destroy the rule
established. It follows, it seems to me, that
the conclusion now apnounced rests neitherw.
upon*the economic sense of the word ‘“di-»
rect,” nor the constitutional significance of
that term. But it must rest upon one or the
other, to be sustained. Resting on nelther,
it has, to my mind, no foundation in reason
whatever.

15. This contradiction points in the stron-
gest way to what I conceive to be the error of
changing at this late day a settled construc-
tion of the constitution. It demonstrates, I
think, how conclusively the previous cases’
have determined every question involved in
this, and shows that the doctrine cannot be
now laid down that the word “direct,” in the
constitution, is to be Interpreted in the eco-
nomic sense, and be consistently maintained.

16. The injustice of the conclusion points
to the error of adopting it. It takes invested
wealth, and reads it into the constitution as
a favored and protected class of property,
which cannet be taxed without apportion-
ment, while it leaves the occupation of the
minister, the doctor, the professor, the law-
yer, the inventor, the author, the merchant,
the mechanic, and all other forms of indus-
try upon which the prosperity of a people
must depend, subject to taxation without
that condition. A rule which works out this
result, which, it seems to me, stultities the
constitution Ly making it an instrument of
the most grievous wrong, should not be
adopted, especially when, in order to do so,
the decisions of this court, the opinions of the
law writers and publicists, tradition, prac-
tice, and the settled policy of the govern-
ment, must be overthrown.

17. Nor Is the wrong which this conclusion
involves mitigated by the contention that the
doctrine of apportionment now here applied
to indirect as well as direct taxes opn all real
estate and Invested personal property leaves
the government with ample power to reach
such property by taxation, and make it bear
its just part of the public burdens. On the
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contrary, Instead of doing this, it really de- | gency. It leaves only the tarlff or fmpost..

prives the government of the ability to tax
such property at all, because the tax, It Is
now held, must be imposed by the ruie o»
apportionment according to population. The
absolute inequality and Injustice of taxing
wealth by reference to population, and*with-
out regard to the amount of the wealth tax-
ed, are so manifest that this system should
not be extended beyond the settled rule
which confines it to direct taxes on real es-
tate. To destroy the fixed interpretation of
the constitution, by which the rule of appor-
tionment according to population is confined
to direct taxes on real estate so as to make
that rule include indirect taxes on real es-
tate and taxes, whether direct or Indirect,
on invested personal property, stocks, bonds,
ete.,, reads into the constitution the most
flagrantly unjust, unequal, and wrongful
system of taxation known to any civilized
government. This strikes me as too clear

-for argument. I can conceive of no greater
“injustice than would result from imposing

on 1,000,000 of people in one state, having
only $10,000,000 of invested wealth, the same
amount of tax as that imposed on the like
number of people in another state, having
50 times that amount of Invested wealth.
The application of the rule of apportion-
ment by population to invested personal
wealth would not only work out this wrong,
but would ultimately prove a self-destructive
process, from the faeility with which such
property changes its sltus. 'If so taxed, all
property of this character -would soon be
transferred to the states where the sum of
accumulated wealth was greatest in pro-
portion to population, and where, therefore,
the burden of taxation would be lightest;
and thus the mighty wrong resulting from
the very nature of the extension of the rule
would be aggravated. It is clear, then, I
think, that the admission of the power of
taxation in regard to invested personal prop-
erty, coupled with the restriction that the
tax must be distributed by population, and
not by wealth, involves & substantial denial
of the power itself, because the condition
renders its exercise practically impossible.
To say a thing can only be done in a way
which must necessarily bring about the
grossest wrong Is to delusively admit the
existence of the power, while substantially
denying it; and the grievous results sure to
follow from any attempt to adopt such a
system are so obvious that my mind cannot
fail to see that if a tax on invested personal
property were imposed by tne rule of popu-
lation, and there were no other means of
preventing its enforcement, the red specter
of revolution would shake our institutions
to their foundation.

18. This demonstrates the fallacy of the
proposition that the interpretation of the con-
stitution now announced concedes to the na-
tional government ample means to sustain
itself by taxation in an extraordinary emer-

excise taxation, and the direct or Indirect
taxes on the vital energies of the country,
which, as I have said, the opinion now holds.
are not subject to the rule of apportionment.
In case of forcign war, embargo, blockade,
or other international complications, the
means of support from tariff taxation would
disappear; none of the accumulated Invested.
property of the country could be reached, ex-
cept according to the impracticable rule of
apportionment; and even indirect taxation
on real estate would be unavailable, for the
opinion now announces that the rule of ap-
portlonment applies to an indirect as well
as a direct tax on such property. The gov-
ernment would thus be practically deprived
of the means of support.

19. The claim that the states may pay the
amount of the apportioned tax, and thus save
the injustice to their citizens resulting from
its enforcement, does not render the conclu-
gsion less hurtful. In the first place, the
fact that the state may pay the sum appor-
tioned in no way lessens the evil, because the
tax, being assessed by population, and not
by wealth, must, however paid, operate the
injustice which I have just stated. More-
over, the contention that a state could, by
payment of the whole sum of a tax on per-
sonal property, apportioned according to pop-
ulation, relieve the citizen from grievous
wrong to result from its enforcement against
his property, is an admission that the collec-
tion of such tax against the property of the
citizen, because of its injustice, wouid be
practically impossible. If substantially lm-
possible of enforcement against the citizen’s
property, it would be equally so as against
the state, for there would be no obligation on
the ‘'state to pay, and thus there would be no
power whatever to enforce. Hence, the de-
cision now rendered, so far as taxing real,,
and personal property and invested wealth isn
concerned, *reduces the government of thee
United States to the paralyzed condition
which existed under the Confederation, and
to remove which the constitution of the Unit-
ed States was adopted.

20. The suggestion that, if the construction
now adopted by the court brings about hurt-
ful results, it can be cured by an amendment
to the constitution, instead of sustaining the
conclusion reached, shows its fallacy. The
Hylton Case was decided more than 100
years ago. The income tax laws of the past
were enacted also years ago. At the time
they were passed, the debates and reports
conclusively show that they were made to
conform to the rulings in the Hylton Case.
Since all these things were done, the consti-
tution has been repeatedly amended. These
amendments followed the Civil War, ~d
were adopted for the purpose of supplying
defects in the natiopnal power. Can it be
doubted that {f an intimation had been con-
veyed that the decislons of this court would
or could be overruled, so as to deprive ‘thq
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government of an essential power of taxa-
tion, the amendments would have rendered
such a change of ruling impossible? The
adoption of the amendments, none of which
repudiated the uniform policy of the govern-
ment, was practically a ratification of that
policy, and an acquiescence in the settled
rule of interpretation theretofore adopted.

21. It is, I submit, greatly to be deplored
that after more than 100 years of our na-
tional existence, after the government has
withstood the strain of foreign wars and the
dread ordeal of civil strife, and its people
have become united and powerful, this court
should consider itself compelled to go back
to & long repudiated and rejected theory of
the constitution, by which the government is
deprived of an inherent attribute of its be-
ing,—a necessary power of taxation.

{158 U. 8. 408)
CONNORS v. UNITED STATES,
(May 20, 1895.)
No. 512,

OFPENSES AGAINST ELECTION LAWS — INDICTMENT
~JURY=-V0IR DIRE EXAMINATION,

1. An indietment under Rev. St. § 5511, for
unlawfully ioterfering with the officers of an
clection for representative in congress, alleged
that defendant unlawfully carried away the bal-
lot box containing the ballots; that he aided and
assisted in carrying away such ballot box; and
that he counseled and procured the carrying away
of such ballot box. Held, that the indictment
charged but the single offense of interfering with
the officers of an election.

2. An objection that an indictment charges
more than one offense in the same count cannot
be raised for the first time after verdict, by mo-
tion in arrest.

3. The trial court has a large discretion in
conducting the voir dire examination of jurors,
and an abuse of discretion is not-shown merely
because the court states in the bill of exceptions
that it would have allowed a cerftain question if
its attention had been called to it at the time,
where the court nevertheless refused a new trial.

4. On an indictment under Rev. St. § 5511,
for violation of the election laws, questions asked
a juror on his voir dire as to his political affilia-
tions, partisaunship, etc., are properly refused.

5. On an indictment under Rev. St. § 5511,
for violation of the election laws, the refusal to
permit a jurcr to be asked on his voir dire wheth-
er his political affiliations would bias his judg-
ment was not error, in the abgence of any state-
ment tending to show a special reason for asking
it. .

6. Nor was it error to refuse to permit the
juror to be asked if he had ever belonged to the
Committee of One Hundred. where there wus
nothing to show any such connection between that
committee and the prosecution as would disquali-
fy a member of the committee from sitting as a
juror.

In Error to the District Court of the United
States for the District of Colorado.

James Connors was convicted of interfer-
ing with ofiicers of an election for represent-
ative in congress, and brings error.
firmed. -

- E. T. Wells, M. F. Taylor, and M. B. Ger-
ry, for plaintiff in error. Asst Aity. Gen.
Conrad, for the United States. :

Af-.
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* Mr. Justice HARLAN dellvered the opinion
of the court.

This was an indictment In the district
court of the United States for the district of
Colorado under section 5511 of the Revised
Statutes, providing: “If, at any election for®

srepresentative or delegate in congress, any«

person knowingly personates and votes, or
attempts to vote, in the name of any other
person, whether living, dead, or fictitious; or
votes more than once at the same election for
any candidate for the same office; or votcs
at a place where he may not be lawtully en-
titled to vote; or votes without having a
lawful right to vote; or does any unlawful
act to secure an opportunity to vote for him-
gelf, or any other person; or by force,
threat, intimidation, bribery, reward, or of-
fer thereof, unlawfully prevents any quali-
fied voter of any state, or of any territory,
from freely exercising the right of suffrage,
or by any such means induces any voter to
refuse to exercise such right, or compels, or
induces, by any such means, any officer of
an election in such state or territory to re-
ceive a vote from a person r-t legally quali-
fied or entitled to vote; or inverferes in any
manner with any officer of such election in
the discharge of his duties; or by any such
means, or other unlawful means, induces any

- officer of an election or officer whose duty it

is to ascertain, announce, or declare the re-
sult of any such election, or give or make
any certificate, document, or evidence in re-
lation thereto, to violate or refuse to comply
with his duty or any law regulating the
same; or knowingly receives the vote of any
person not entitled to vote, or refuses to re-
ceive the vote of any person entitled to vote;
or aids, counsels, procures, or advises any.
such voter, person, or officer to do any act
hereby made a crime, or attempts to do so,
he shall be punished by a fine of not more
than five hundred dollars, or by imprison-
ment not more than three years, or by both,

- and shall pay the costs of the prosecution.”

The indictment charged that on the 4th
day of November, 1890, at the county of Ara-
pahoe, state of Colorado, the accused, James
Connors, “did unlawfully interfere with the
judges of election of the Eighteenth voting
precinct in said county of Arapahoe, in the
discharge of their duties, which said judges

- of election were then and there officers of the

election for representative in the Fifty-Sec-

" ond congress of the United States, in accord-S

ance with the laws of the state*of Colorado s
and of the United States, and did then and
there unlawfully and with force and arms

- seize, carry away, and secrete the haliot box

containing - the ballots of said Illichteenth
voting precinet, which on said 4th day of No-

- vember, in the year aforesaid, at said elee-

tion, had been cast for said representative
in congress, and did then and there knowing-
ly aid and assist in the forcible and unlaw-
ful seizure, carrying away, and secreting .of
said ballot box, and did then and there coun-




