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§19.1. INTRODUCTION

“The laws of physics should be simple,” said ?i{;stein, le;h‘x]giré%
i “ i t simple?” came

t Princeton. “But what if thgy are no ice

?rom the audience. Replied Einstein: “Then I would not be in

terested in them.”’!

This book has made frequent references to the princip!e.s
overning the administration of justice between private Clti—
gens — the private law, of which most of deec} law is a piar ;
Like the laws of physics, the principles governing private la\/\i
should be simple. They should be simple sg )udgesl‘. c:m Vii Oe;l
i i ively; so the people to
mong them quickly and inexpensively;
?hey a%)ply Ca?*l understand them; and so that legal systems may
i ily i lobal economy.
integrated more readily in a gl S
e Thge academic fashion today is to deny any bas}ic 51m]]>9111§1(t)3;
i — t that the law is unknowa
underlying the law — to asser _ owable o
i 77 Tt is jarri lize, however, that only
“indeterminate.” It is jarring to realize, hos :
f;w decades ago the same was commonlyl said C;)i li;hf stqti(e;nt;re
lly believed that net
ket. Observers of the market genera
nfarket nor individual stocks could be Vah,l,ed af.curlz:}telﬁll.’ Fe(::
this reason, brokerage houses did not issue “buy or “se ; B
ommendations.? It could not be denied that son;et investors o
j i ket success, but this success
enjoyed consistent stock mar t success, il
att]ril})’uted to luck, intuition, or ““feeling.”® To a few percepti

i Anecdotes 188 (1985).
1 diman, ed., The Little, Browq Book of .
Z%Z.elngengx"a};?y ljxn Bernhard, The Evaluation of Common Stocks 31

1959).
( 3)According to Mr. Bernhard,

i ly successful inve:
When you press the consistently 1
t he has an intuition about these things,
%lacgt1 :}}::t hz does actually apply a standard of value but has not
plined way to express it. Id. at 35.

i tells

tor to the point, he usually
Sor “a feelilr:)xg." This betrays the
found a disci-
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observers, however, consistent success implied that there were
knowable principles underlying the market, even if those prin-
ciples remained unenunciated.

Modern securities analysis was founded by a small group
of pioneers, of whom the best known were Benjamin Graham,
Arnold Bernhard, and T. Rowe Price. These men, and others
like them, spent years poring over the historical record, calcu-
lating, forming hypotheses, and testing and retesting their hy-
potheses against the continuing action of the market.* In the
end, they identified basic principles of valuation that, while in-
capable of predicting the exact price movement of individual
stocks, have proved remarkably powerful in forecasting the
general direction of the market, and of stocks and stock groups,
over the medium and long terms.

Legal observers find themselves in the position of stock
market observers sixty years ago. The governing principles have
not been enunciated, but the success of skilled practitioners be-
lies the notion that those principles are nonexistent, unknow-
able, or “indeterminate.”

The principles of private law, once identified, undoubtedly
will share two characteristics with the principles of stock val-
uation. First, they will not be able to predict the results of every
case. Their value will lie in predicting probabilities and the gen-
eral course of litigation over time. Second, even if the principles
are simple, application of them to any particular set of facts may
not be. Whether one is a securities analyst or a lawyer, collect-
ing, organizing, and weighing the evidence so as to apply the
relevant principles can be an exacting and intellectually de-
manding task.

This chapter offers a hypothesis on the principles of pri-
vate law. The proposition is that in private law cases, the pri-
mary judicial goals are to protect from and compensate for
nonconsensual loss, consensually inflicted. Considerations of

_ *See C. Ellis, ed., Classics: An Investor’s Anthology (1989) for an over-
View of this process.
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public policy, as that term generally is understood, have little
influence in private law cases.’

§19.2. DEFINITION AND CONTEXT OF
PRIVATE LAW

Private law is the law governing the rights and remedies of
two or more private parties whenever some engage in conduct
or threaten to engage in conduct of a kind significantly affect-
ing the welfare of the others. Private law is distinguished from
public law in that the parties either are nongovernmental or are
governmental entities acting in private capacities.

In the following discussion, the parties are designated by

*The term “policy” or “public policy’” can be used in any of at least three

ways.

yl. In its most common usage, “policy” refers to considerations, sup-
posedly considerations of the wider common good, largely outside the case
at hand, that color the way in which a judge decides a specific controversy.
The implication is that if the consideration were absent, or if the judge had a
different vision of the common good, the case might be decided the other
way. This usage of the term includes redistributionist policies, the policy of
discouraging litigation, the policy of redressing harm irrespective of fault,
policies promoting economic growth, and so forth.

2. Some writers employ the term to include the judicial administration
of the specific case. For example, a court may elect to award damages instead
of specific performance because the case is such that the court could not en-
force adequately a decree of specific performance.

3. Some writers use the term so broadly as to state that any disposition
of a case is based on “policy.” Thus, they refer to a “policy” of freedom of
choice, a “‘policy” of compensating injuries, and so forth. This usage often is
adopted to advance wider political agendas, for if one can reduce justice be-
tween litigants to just another “policy,” then justice between litigants has no
special status over any advocated policy in category (1). In response to this
kind of attack, some courts and writers employ the third usage defensively.

This chapter uses the meaning outlined in (1), the most common under-
standing. Policy considerations, therefore, are considerations of the common
good arising from points of reference outside the case with at least the theo-
retical potential of changing what otherwise would be its result. The second
usage of “policy” is not employed because it is a factor only insofar as it
affects the court’s practical ability to prevent and compensate. For example,
when judges recognize that the legal system has difficulty quantifying certain
kinds of loss in money terms the “policy” is to award specific relief instead
of money. See §19.14.
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the letters A and V. A is always the actor, the person or group
that engages in conduct or threatens to engage in conduct. A
usually is a potential defendant. V, and sometimes V-1 a.nd
V-2, are persons (victims) whose interests are affected or en-
dangered. They usually are potential plaintiffs. Using these let-
ters, we can describe some typical private law situations:

1. A bestows a gift on V or threatens to revoke a gift al-
ready given.

2. Ademands performance of an €xpress agreement with

, as when A insists that V deliver goods pursuant to

V’s contractual promise.
In the absence of a contract in which V has agreed to
suffer a loss, A inflicts or threatens to inflict loss on V.,
For example, A may attempt to take possession of V’s
property or A may so operate his automobile as to run
over V.
In the absence of V’s agreement to pay A for a wealth
transfer, A demands compensation for a benefit he has
conferred on V.
A, the board of directors of a corporation in which V-1
and V-2 are shareholders, makes a management deci-

sion for the corporation without obtainin
V-1 or V-2, g approval from

~ Most }awyers and judges do not think of private law as a
unit, and in fact the rules governing each of the foregoing ex-
amples are assigned to different substantive departments of the
lle. Thus, an attorney searching for the rules governing the
first example would consult a treatise or digest on the law of
property or donative transfers. A lawyer looking for rules gov-
erning the second example would study the law of contracts
The third example is resolved by the law of torts, the fourth b};
the ltaw of restitution (or some branch of restitution, such as
quasi-contract), and the fifth by the law of business enterprises
A thesis of this chapter is that all of these departments are gov:
erned by the same underlying principles and that these princi-
ples are relatively few in number and can be stated in specific
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and usable form: It is unnecessary to resort to such vague terms
as “justice’” and “fairness” to describe how the courts decide
private law disputes.

In our legal system most cases are private law cases." This
is because our judges believe (despite occasional protestations
to the contrary) that the state and the general public have no
interest, or only insignificant interests, in these interactions.
Nor is the modern trend necessarily to the contrary. To be sure,
over the past century public policy concerns increasingly have
been felt in the law of torts. But other substantive areas, such
as the law of business enterprises, trusts, and nonprofit enti-
ties, have become less public and more private.

§19.3. THE SUBSTANTIVE BASIS OF PRIVATE LAW

In this book the term nonconsensual loss means loss im-
posed on a victim (V) without the victim’s consent where the
actor (A) imposing the harm acts consensually. Thus, in using
the term nonconsensual loss, we are speaking from the point of
view of the victim.

The underlying purpose of American private common law,
a purpose served by most private law rules, is to prevent or

§19.2. !Some areas of the law, such as constitutional interpretation and
administrative, municipal, and criminal law, are inherently public. In prac-
tice, if not in theory, these areas are dominated by Hobbesian sovereignty
notions, which subordinate private interests to those of the state — or, as the
euphemism goes, to the “public interest.” Typical of public law are govern-
mental immunity from suit, inapplicability of the doctrine of adverse posses-
sion against the government, and the pervasive powers over property now
lodged in the administrative state.

The founders of the American system did not attempt to change the
Hobbesian basis of our method of government. Instead they.sought to bridle
it with procedural requirements, such as the Due Process Cfause of the Fifth
Amendment to the United States Constitution. They imported several sub-
stantive protections from private law as well, including the Contracts, Tak-
ings, and Ex Post Facto clauses.

For a modern example of a court being drawn to private law principles
in a public law context, see Salt Lake County v. Kartchner, 552 P.2d 136 (Utah
1976), where by a 3-2 majority the court refused to specifically enforce a zon-
ing ordinance for lack of actual notice.
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compensate for nonconsensual loss. Further, the courts pre-
vent and compensate for nonconsensual loss even when to do
S0 seems contrary to the common good. In other words, when
fgce.d w¥th a choice between utilitarianism and protecti(n; of the
victim, judges usually protect the victim. When judge-created
rules get in the way, the courts avoid the rules. This is true
even in cases in which the court states it is enforcing public
policy.’ When the applicable public policy has been enunciated
by the legislature, the court is more likely to enforce that polic
at the expense of the victim, but often does not do so.2 Y

. The‘co‘urts implement the goals of protecting and compen-
sapng victims of nonconsensual loss by applying three basic
principles: (1) the principle of consent, which rests on two com-
ponents, actual notice and assent;? (2) the principle of preven-
tion;* and (3) the principle of compensation.>

These prix?ciples operate through four paradigmatic cases:

1. A, having assented to conduct,5 threatens to impose
nonconsensual special loss” on V. The court grants specific relief
to V. This is the pure specific relief paradigm.

2. When nonconsensual loss threatens wherever the court
plgces the entitlement, the court grants specific relief to the party
w1.th the smaller potential loss from the other’s conduct if a bar-
gain among the parties seems to be the most feasible way of

assuring full compensation. This is the bargain-sti '
o, rgain-stimulating par-
| 3. A, hgving assented to conduct, threatens to impose (or
already has imposed) nonconsensual quantifiable loss® on V. The
court orders A to compensate V. The amount and nature of the

§19.3. See especially §19.24 and §19.25.

*The recording statut i : . .
book. See §18.4 an%l §§191.17.es constitute the primary example discussed in this

*See §§19.4 through 19.12.
:See §19.15.
égze §§19.16 through 19.23.
S 9s.sent to conduct” and “assent to terms” have assigned meanings.
"This means loss not full
IS 1 y reparable by money. See §19.13.
®This is loss quantifiable in monetary Xerms. S}:ae §19§13.
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compensation depend on the state of the proofs,” but ideally
should simulate the bargain the parties would have reached if
they had negotiated before the injury.

4. When nonconsensual loss threatens wherever the court
places the entitlement and a judicial decree is the most feasible
way of assuring full compensation, the court uses declaratory,
specific, and substitutionary relief in an effort to simulate the
bargain the parties would have reached if they had negotiated
on the matter beforehand. The third and fourth paradigmatic
cases are the bargain-simulating paradigms. '

§19.4. THE PRINCIPLE OF CONSENT

To be actionable, actual or threatened loss must be consen-
sually imposed and nonconsensually received. Actors are not
liable for unavoidable accidents, and volenti non fit injuria. Ob-
viously, the term consent is central to understanding and prov-
ing or disproving the hypothesis proposed.

Consent has a practical rather than a technical meaning. In
other words, it has the meaning the average person would give
it. This meaning is broader than express agreement or the
“consent” that meets the formal requirements of contract law.
People manifest consent not only by contract but by gratuitous
verbal agreement, acquiescence, and other conduct.?

Two elements must be present for consent to arise: actual
notice and assent. A person consents to a situation if, when faced
with reasonable alternatives,® the person assents to the situation

°See §§19.19 through 19.21.

10Gee §19.16, §19.17, and §19.22.

§19.4. !“No wrong happens to the volunteer.”

2The issue of the person who first consents, then changes his mind, is
considered at §19.10 and §19.11.

3To say that the alternatives must be reasonable is not to say they must
be attractive. Thus, the alternative of bankruptcy may be unattractive, but
reasonable, as it increasingly is recognized to be. An unreasonable alternative
would be one imposed by a person we would say is guilty of duress: to a
parent, ‘Do this or I take your child”’; to an invalid, “Do this or I cut off your

food.”
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while on actual notice of it. The consent process can be dia-
grammed as follows:

Actual Notice + Assent — Consent

§19.5. ACTUAL NOTICE AND RISK OF LOSS: IN
GENERAL

A person may be on actual notice of any of a variety of facts
and circumstances. Because this chapter focuses on the notion
of consent to loss, the emphasis here is on actual notice of risk
of loss. Of course, when the courts hold that a person is on
actual notice of a risk of loss, they do not mean that the person
must have known the precise level of risk or the exact nature
of the potential loss. It is sufficient that he be on actual notice
of a significant possibility that an injury of the general type
coulc‘i occur. (If the damage already has occurred, the risk of
loss is 100 percent.) To be liable to a victim for the loss of a leg
for example, a motorist need be on actual notice only that hié
(aberrant) behavior imposes on others a significantly height-
ened risk of personal injury.

The courts use the phrase actual notice in several different
ways; ! the trend, however, is to hold that a person is on actual
notice of a fact if most people in that person’s position would
have known the fact.? That is more or less the way the term is
gsed in this book. Correspondingly, a person is on actual no-
tice of a fact if most people, on fully learning of the situation
would expect that person to know it.? ’

§19.5. 'Merrill, The Anatomy of i i
: rrill, y of Notice, 3 U. Chi. L. Rev. ;

M. hﬁ%ﬁ‘“a Nierrlll on Notice 11-13 (1952). 1 e 7 a0
;hus definition is close to that reported by Professor Merrill’s to be M

:}Yitsig s.lMernll, The An_atomy of Notice, 3 U. Chi. L. Rev. 417, 425 (19?:36). 1Irt

noticn’]’c 1}1‘des both Merrill’s “‘cognitive notice” and that part of his “absolute

oy 131 that he places under the rubric of “unforgettable knowledge.” See
errill, Unforgettable Knowledge, 34 Mich. L. Rev. 474 (1936).

3
What most people would know and what most people would expect

OﬂlEIS to knOW are not necessar [y .de] lt-(:a I t]l b p p S
1 1 1 1 i
! ) . ror e road urposes Of th
c tap tell hO W€ver, the usual COlnCIdence Should be Sufﬁcient. 1
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In economic terms, and from the standpoint of the person
bound, actual notice is cheap knowledge. Thus, A is on actual
notice of a fact of which A has knowledge because the further
cost to A of obtaining that knowledge is zero. Even when A
does not know the fact, A is on notice of it if he may so inex-
pensively obtain and retain knowledge of it that in the real world
people would assume he knew it.*

In the absence of actual knowledge, the circumstances de-
termine whether obtaining and retaining a piece of information
is sufficiently cheap to infer actual notice. The “circum-
stances”” include the cost of obtaining the information com-
pared to the perceived risk to that person of not having it.

Another economic measure of actual notice is the measure-
ment of risk in any markets available to the person bound. One
is on actual notice of a risk if the risk is one that the market
would price in advance. For example, the market for homes
responds to the fact that a wood home is more vulnerable to
fire than a brick home; home buyers can expect to be held on
actual notice of that fact.”

“See, e.g., U.C.C. §2-201(2) (merchant presumed to read his mail).

A price is received for risk assumed and paid for risk shifted. In the
capital markets, the investor of funds receives an expected rate of return that
rises as risk increases. According to the graph,

A

o

o} 1 Expected Return

when risk = O (e.g., for U.S. Government securities), the expected rate of
return is I, the “pure interest rate.” As risk rises, the expected rate of return
rises along the line I-X, the capital market line.
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Instead of stating that the defendant was on actual notice
of thg risk of a particular injury, a tort lawyer would say that
the injury was ““foreseeable” to the defendant. As Judge Posner
has noted, these are different ways of labeling the same con-
cept.® Eor this reason, saying that the defendant acted negli-
gently is to say the defendant acted consensually — deciding
to do what he did while on actual notice of the risk.” While
public policy concerns recently have extended tort liability fur-

8 . .
ther,® the garden-variety negligence case fits well within pri-
vate law principles.

In purchasing a home, the bu inirni i i
‘ > a home, yer pays to minimize (shift) th k
being without .housmg_ in the future. As the inﬂammabilié/ of t)he 1(130;;189 ir(:f
creases, the price (ceteris paribus) should decrease along line P-B:

} B

Price Line

0] P

The first graph is adapted from Shar i i
srapl pe, Capital Asset Prices: A Th
of Mﬁkel: Equ{llbrlum Under Conditions of Risk, 19 J. Fin. 425-442 (1964:)9.Ory
B Seaergit9 .fleg.lure can be represented by kinks in lines such as I-X and
°Evra Corp. v. Swiss Bank Corp., 673 F.2d 9 i
: . V. . . 51 (7t . i
459 U.S. 1017 (1982) (Posner, J). F VAR Cir) cert. dented,

7
In nontort cases, the courts characterize proceeding in the fact of actual

notice of the risk of harm as “negligence.” See, e.
tive ggmtor estopped to deny delivery of deed).
ne must not exaggerate the role of public policy i i
_ mus Xagge y in the extension of
:itgl;t'tort liability and implied warranty. To a considerable degree, this exten-
eﬁnls merely the result of the consent principle operating in the mass mar-
g context. Implied warranties and strict tort liability often are based on

purchasers’ reasonable expectati — i i
Ctfocti o Teas P ions — that is, the scope of actual notice and

g., §17.11 (negligent puta-
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§19.6. ACTUAL NOTICE: SOURCE AND SCOPE

One may obtain actual notice of a risk from any of a variety
of circumstances, including custom and business practice.!
Sources of notice in real property transactions include the con-
dition of a particular subdivision,? conditions on a particular
tract of land,® and the climate and topography of a particular
area.* Of course, the parties are not automatically on notice of
such circumstances; in each case, notice depends on the rela-
tive cost of acquiring the knowledge in question.®

In transactions involving contracts and other written in-
struments, the documents can be an important source of actual
notice. But occasional judicial language notwithstanding, one
is not on actual notice of, nor is one bound by, all of the terms
of every document one signs. Once a court has determined the
sources of actual notice, it must ascertain the scope of such no-
tice, and written document cases are no exception. The princi-
ple that ambiguities are construed against the drafter, for
example, is a statement of a conclusion that the wording of the
document was not clear enough to put the other party on actual
notice of a particular result, especially an unexpected or un-
usual result. Moreover, signatories have been held to be with-
out actual notice of some (but not all) preprinted provisions in
form contracts (“boilerplate”).

IMustration 19-1. A, a seller, drafts two contracts for V’s
signature. Each contains three pages of preprinted matter

§19.6. 'See, e.g., U.C.C. §§2-103(1)(b), 2-202(a); Piney Woods Country
Life School v. Shell Oil Co., 726 F.2d 225 (5th Cir. 1984), cert. denied, 471
U.S. 1005 (1985) (for a practice to constitute legally relevant custom for parties
to a contract, both parties must have notice of the practice).

2Sanborn v. McLean, 233 Mich. 227, 206 N.W. 496 (1925).

°E.g., Pioneer Mining Co. v. Bannack Gold Mining Co., 60 Mont. 254,
198 P. 748 (1921); Van Sandt v. Royster, 148 Kan. 495, 83 P.2d 698 (1938)
(service of area by city sewer suggested existence of easement).

“Baldwin v. Blue Stem Qil Co., 106 Kan. 848, 189 P. 920 (1920).

®Goeres v. Lindey’s, Inc., 190 Mont. 172, 619 P.2d 1194 (1980) (refusing
to apply notice doctrine of Sanborn v. McLean, supra note 2, in a largely
undeveloped subdivision). See also Piney Woods Country Life School v. Shell
Qil Co., supra note 1.
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totaling 2,000 words. The first contract is to govern the
sale of an office building to V at an agreed-on price of
$400,000. The second is to govern the sale of a television
to V at an agreed-on price of $400. V signs both contracts
w1_thout reading them. A later seeks to enforce a pre-
printed term unfavorable to V. Other things being equal,
a court is more likely to enforce the term in the office
building contract than in the television contract.®

. A law-and-economics scholar might explain this result by
pointing out that in the office building context it is inefficient
to allow V to shift a cost (potential unhappiness with the terms)
to A'if V has a lower cost of avoidance and that, because V
knqws his own needs better than A does, V has a lower cost of
avoidance. The law-and-economics scholar might go on to de-
fend the result in the television contract because encouraging
buyers to negotiate such contracts would result in transaction
costs prohibitive for such small deals. It may be true that the
result in each case is efficient, although this is debatable as re-
gards the television contract.” But efficiency is the symptom
not the cause, of the result. The reason for the result is tha”c
people customarily act in wealth-maximizing ways, and other
people know this.

One can illustrate the point by placing oneself in the shoes
of V, the buyer. Assume that V is a layperson and that, in order
to fully understand the terms of each deal, V must employ a
lawyer to review the contract. Assume further that the cost of
attorney consultation for each contract is $200. Against this cer-

y to enforce complicated subdivision covenants

S ey (Vivho purchased land while those servitudes were in effect be-
il e developer and other purchasers rely on those covenants. See
i rcl, onsent, Coercion, and “Reasonableness” in Private Law: The
B{:t pd ase of. thg Proper.ty .Owners Association, 51 Ohio St. L.J. 41 (1990).
-y othee S}lbdxyxs'.xon restrictions are kept in a relatively inaccessible place or

therwise dlfflC}llt to obtain, they may not be enforced. Id. at 64.

i (;1:2 ;n}lst wivelgh the.cost of not enforcing the contract against the costs
el hsmna negotiation. If A is a dealer in televisions, presumably A
on the preprinted terms in thousands of other deals. Failing to enforce

such terms i N ? :
as well, mposes significant uncertainty on the dealer in those other deals
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tain cost V must balance the value of the risk that a court will
enforce against V a term he does not understand and whose
content is therefore unknown. Because the losses that may re-
sult from a $400 deal are minimal, V is likely to evaluate the
risk of ignorance in the television deal at less than $200. For
that contract, he probably will not hire a lawyer.

Moreover, A probably knows that it is not cost-effective for
V to employ a lawyer and that V likely does not understand all
the terms of the instrument. In other words, A knows, or should
know, that V has not consented to all of the terms in the tele-
vision contract. As Llewellyn suggested, V has at most given a
blanket consent to ““not unreasonable” terms — those that do
not impair the basis of V’s bargain.® This lack of consent to
unknown, damaging terms is the reason those terms are not
enforced against V; and because A has actual notice of V’s lack
of consent, A does not suffer nonconsensual loss when the court
refuses to enforce those terms against V.

But the office building contract is quite a different matter.
Because the financial losses that may result from liability on a
$400,000 deal are large, V is likely to value the risk of not un-
derstanding all the terms of the writing at more than $200. Hir-
ing a lawyer is now cost-effective for V. The lawyer (if competent)
will make sure that V’s consent to all terms is informed.’ Hold-
ing that V is on actual notice of all terms is an evidentiary con-
clusion about what V probably agreed to.*

8K. Llewellyn, The Common Law Tradition: Deciding Appeals 370 (1960).

See, e.g., Berman v. Gurwicz, 189 N.J. Super. 49, 458 A.2d 1289, cert.
denied (N.J. 1983), affg. 189 N.]J. Super. 89, 458 A.2d 1311 (Ch. Div. 1981)
and 178 N.]J. Super. 611, 429 A.2d 1084 (Ch. Div. 1981) (most condominium
unit purchasers who were not represented by legal counsel had proved fraud;
those who were represented by counsel should have known the content of
condominium documents). In New Jersey, there is no prevailing custom that
a condominium purchaser is or is not represented by counsel.

¥Observe the difference between the formulation in the text and that of
the widely repudiated “tacit agreement” test, whereby the determinant of
liability is whether the defendant states he “would have assented to such a
liability, had it been called to his attention at the making of the contract.” Cf.
Southwestern Bell Tel. Co. v. Norwood, 212 Ark. 763, 207 S.W.2d 733 (1948).
The problem with the tacit agreement test is that the defendant’s post hoc
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Suppqse, however, that, in seeming defiance of economic
sense, V did not hire a lawyer to examine the office building
contrgct. Instead, V merely signed it without reading it. V ma
do this for any number of reasons, only one of which is that he
may undervalue the risk of failing to understand all terms. The
risk actually may be unusually low because of V's sophiética-
tion in real estate transactions. Or, the risk to V may be out-
wglghed by the desirability of closing the deal immediately
without waiting for attorney review. Or, V may so dislike law-
2]}::1 :}ﬁztrglli 1\lzalue to him of indulging this distaste is greater

Whatever the factors causing V’s aberrant behavior they
should not prejudice the rights of A. Most people consul’t law-
yers before buying office buildings, and A will assume that V
either will do so or has good reason not to. In other words, A
has no actual notice that V is not consenting to all terms ’To
refuse to enforce such terms would leave A with nonconéen—

sua\l/loss. To enforce them would impose only consensual loss
onV.

assertions that he would not have assented to liabili i i
ert ty can be misleading.
;r:)stxisct;n(;gf (t)}llﬂy ‘t};(at. dthe };erson subject to liability mustyhave been O; cht?lgl
e n1sk identifies probable consent without the evi i
lemsW%f. U\./CaC. §2-715(2) and comment 2. ! fhe evidentiary prob-
en V denies understanding a term of a written contract ac i
_ , a concl
'th?t_V was on actual notice of the term embodies the conclusion thatr\lfC ;i:}lloer;
X ying or mtgndedc for his own purposes, to give a limited blank check to
. S;e m{]ra thés section and §19.10, §19.11, and §19.25
or the judicial tendency to hold i pro
noﬁcﬁ of thes comon er §)176_3, parties to real property deeds on actual
As the text suggests, when a i ion i
‘ » WIen a person enters into a transaction in which
g(r)udencg. would suggest acquiring full knowledge, but the person does Ii‘i)t
g S0, this usually is the result of a conscious decision. See, e.g., Dunn v
arnum, 2 C.C.A. 265, 51 F. 355 (8th C.C.A. 1892): B '

:;r; ?ffgr to.sell. land worth $30,000 for $100 was enough to arouse suspicion and
factse mq;nry in the most lethargic mind, and if inquiry was not made and the
ts not learned it was because the purchaser deliberately and purposely ab-

§ 50, to avoid the actual knowledge of f: i
renaned fro . id ) ge of facts he with good
5y n believed to exist, and this is the legal equivalent of actual notice. 51 F. at
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§19.7. CONSTRUCTIVE NOTICE DISTINGUISHED
FROM ACTUAL NOTICE

Actual notice differs from constructive notice. Constructive
notice, also called formal, legal, or absolute notice,! means no-
tice imposed not by reason of factual circumstances but by a
positive rule of law. An example referred to in this book is the
law of real estate recording. By statute in all states, a person
considering an investment in real estate is said to be on notice
of recorded documents, irrespective of other circumstances.

Fact patterns giving rise to constructive notice and fact pat-
terns giving rise to actual notice are not mutually exclusive.
Facts affording constructive notice may readily communicate
knowledge to the recipient; an illustration is communication by
letter. However, a person may be on constructive notice of re-
corded documents but have no actual notice of them.? When a
statute provides that recording an instrument places the world
on notice of the instrument, but the facts of the case suggest an
absence of actual notice, the courts often try to evade the stat-

ute.?

§19.7. 'Merrill, The Anatomy of Notice, 3 U. Chi. L. Rev. 417, 425 (1936);
1 M. Merrill, Merrill on Notice, 13-25 (1952).

2See, e.g., Berman v. Gurwicz, 189 N.J. Super. 49, 458 A.2d 1289, cert.
denied (N.J. 1983) (condominium unit purchasers held not on notice of re-
corded documents in making out fraud claim). Similarly, one may have actual
notice of a document not properly recorded and be bound by virtue of actual
notice. See Schaumburg State Bank v. Bank of Wheaton, 197 Ill. App. 3d 713,
555 N.E.2d 48 (1990).

®Different scholars working in different areas of property law, including
your author, have noted this response. See Natelson, Running with the Land
in Montana, 51 Mont. L. Rev. 17, 72-75 (1990) (in nearly a century of prece-
dent the Montana Supreme Court never had enforced a land covenant based
on recording alone); Natelson, Consent, Coercion, and ‘“Reasonableness” in
Private Law: The Special Case of the Property Owners Association, 51 Ohio
St. L.J. 41 (1990) (similar findings in an interstate study of cases involving
condominiums and other property owners associations).

See also E. Kuntz, J. Lowe, O. Anderson, and E. Smith, Cases and Ma-
terials on Oil and Gas Law 579 (1986) (scope of the covenant of general war-
ranty often is limited by excepted interests of which the grantee has actual
notice but not by excepted interests of which the grantee has merely record
notice). Compare Gilbertson v. Charlson, 301 N.W.2d 144 (N.D. 1981) (actual
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§19.8. ASSENT AS AN ELEMENT OF CONSENT

. Consent to a risk of loss requires agreement to a risk of
which one is on actual notice. In this book, such agreement is
called assent.!

Each day people enter into transactions in which they as-
sent to risks of which they have actual notice. Frequently as-
sent is expressed in words, but more often it is expressed by
conduct or by silence. The man who boards the bus knowing
of the fare, the woman who shows up for work knowing the
nature of the job, the father who permits his child to play with
his s}}ogs, the boy who kisses the girl without verbally asking
perm1§51on, and the girl who lets herself be kissed — all are
assenting to risk of loss, usually in hope of ultimate gain. They
are acting volitionally and accepting responsibility for their own
conduct and for the risks associated with it.

]gdges know this. The typical judge is not a cloistered ac-
ademic or a human computer, but an aging professional with
years of experience in a real-world occupation. Judges (and ju-

notice) and Hartman v. Potter, 596 P.2d 653 (Utah 1979
with Sibert v. Kubas, 357 N.W.2d 495 (N.D. 1(984) (recorzi (r?gttlt'lczjel (l)(rI:l())/V)Vledge)
See also 1 G. Palmer, Law of Restitution 255-256 (1978), where the .author
obseryes that when a person ignorant of a recorded second mortgage pays
off a first mortgage for the benefit of the owner of the property, the gayl?)r};s
;ubrogated to the first mortgagee and takes priority over the junior lienor
rofessor Palmer attempts to distinguish this case from other recording act
problems because subrogation is an effort to avoid unjust enrichment bugt his
;g:ns,n;entt onlyfunderscores the point: Judges perceive as unjust the re’cording
nOﬁce.ys em of windfalls and forfeitures, imposed without regard to actual
See §18.9 for another example of avoidance of the recording act i
:)}Eehlt;e caies). Other examples of the preference for consent overgfornia(l(i:tl;razg
imizeViV n? conveyancing include construction of the Statute of Frauds to min-
by the § p?SIFO}I: of nonconsensual loss by creating exceptions unwarranted
o Eezxd ;)2 4t e statute, e.g., Farash v. Sykes Datatronics, 59 N.Y.2d 500,
i Ie‘gall delivesl i?;sl NBY.S.Zfd 9.17 (1983) and evasion of the Statute of Wills
§17.17 Ty rules by enforcing deeds reflecting testamentary intent. See

§19.8. 'This word has useful connotati i
. A S 1 ations of passive agreement. Web-
ster’s New International Dictionary of the English Language 1%5 (2d ed. 195eS).
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rors also) infer unexpressed assent from context,? much as other
experienced people do, and like those other experienced peo-
ple, their inferences usually are correct.

Some of the practical guidelines for inferring assent have
become legal presumptions. Thus, in absence of unusual facts,
acceptance of a beneficial gift is presumed, for if A gives V a
useful gift and V does not reject it, an experienced person would
presume that V had accepted it. Similarly, speeding is prima
facie negligence, if not negligence per se, for if A is driving 70
miles per hour in a 45-mile-per-hour zone, A usually is assent-
ing to a ““foreseeable” risk — that is, a risk of which A has ac-
tual notice.? If A’s excessive speed causes an accident and A
suffers harm, a practical person might remark, “He asked for
it.” Yet the same person would express pity and concern for
any victims suffering the consequences of the risk imposed by
A’s conduct — a risk beyond that common to driving (for few
people speed so excessively) and a risk of which they had no
notice and to which they did not assent.

§19.9. ASSENT TO CONDUCT AND ASSENT TO
TERMS

Discussion of assent is complicated by the fact that the ac-
tor (A) and the victim (V) may assent to different risks. If A
volitionally chooses to act in a manner that imposes a risk of
loss on V, A assents to conduct. If V assents to A’s actions, V
assents to terms.

Ilustration 19-2. Abigail is a rancher. When her well is
shut down for repairs, Abigail approaches her neighbor,
Victor, and asks him if she may use some of his water.
Abigail makes her request volitionally and with notice that

2The reason the court must do so is evidentiary. A judge or juror cannot
determine whether there was actual assent by performing a Vulcan mind
meld. The judge or juror must rely on circumstantial evidence.

3See §19.5 for the identity of the concepts of actual notice and foresee-
ability.
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compliance probably will inconvenience Victor. Abigail has
assen.ted to conduct. Victor refuses to permit Abigail to
use his water. Victor has refused to assent to terms.

In the foregoing illustration, the courts protect Victor's rights
under the doctrine of trespass, at the intersection of the law of
property and the law of torts.

.Illustration 19-3. The facts being otherwise the same as
in Illustration 19-2, Victor, with actual notice of the prob-
able results, agrees to allow Abigail to use his water. Vic-
tor has assented to terms. Mutual assent continues as Victor
sees Abigail drive her herd over to Victor’s trough.

In Mlustration 19-3, if Victor later sues for the reasonable value
of the water, recovery will be denied under the rules pertaining
to donative transfers and restitution (Victor was a “volun-
teer””).! There is no nonconsensual loss.

In Tllustration 19-3, assent to conduct and assent to terms

are contemppraneous, a situation typical of the donative trans-
action. This is not always true:

Hlustration 19-4. Abigail, a rancher, contracts with Vic-
tor, a neighbor, to permit her to water her cattle at Victor’s
we;ll for a period of one month. The parties agree on a
price. Abigail has assented to conduct; Victor has assented
to terms. Three days later, Victor changes his mind and

gun in hand, refuses to allow Abigail to water her cattlef

By mutual assent, the agreement between Abigail and Victor
changed the rules between them. Put another way, the agree-
ment changed the scope of their respective consents. Now it is
Victor’s pbstruction of Abigail’s access to water rather than her
use of Victor’s water that may impose nonconsensual loss. It is
Victor who is now assenting to (his own) conduct. Because this
conduct would impose loss on Abigail, she need not assent to

§19.9. 'D. Dobbs, Handbook on the Law of Remedies 299 (1973).
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terms. If she decides to enforce her rights in court, she will win

of contracts. .
und(ilrhtll;frellatl?gns 19-2, 19-3, and 19-4, resolved' regpectlvely .by
the rules of property and the rules of torts, resﬁtutmn—donatnl;e
transfers, and contract, demonstrate how each qf these sub-
stantive areas is governed by the princip'les of private laV\{. Iﬁ
the absence of an agreement or unusual c1fcumstances, Abigai
has no right to water her cattle at Victor’s expense; propeity
and tort rules protect Victor. But Victor may give up his Wi\ Er
gratis. If so, restitution and donative transfer rules protect 1 -
igail. If Abigail contracts with Victqr for water, contract rules,
as well as other rules,? protect her rights.

§19.10. DOCTRINES EFFECTUATING ASSENT TO
TERMS FROM SILENT INACTION

Absent extraordinary circumstances (such as mental defect
or compulsion), nonverbal assent to conduct generally can be
inferred from the conduct itself. Nonverbgl assent to terms,
however, may be inferred from mere inaction — for example,
from a failure to reject. Nonverbal assent to terms shgul‘d be
inferred in circumstances in which an average person sn;mlarly
situated would, if he intended to reject the conduct, reject by
words or conduct. A person (V) would reject by words or con-
duct if he were on actual notice that the othertplerson (A) rea-

ld interpret silent inaction as assent. ' .
SOH&EL}; Ci;)luorder fo}; A reasonably to interprgt V’s silent inac-
tion as assent, A must have actual notice of circumstances fsu}%-
gesting same. In the usual case, A and V are on notice of the
same circumstances, perhaps through widespread custom or a
i e of dealing.
pno{l"(}::)euis(’)urts use sgeveral different legal doctrines to effec-
tuate silent assent to terms, of which one of the better known

2 9.10 and §19.11. _ ] :
53.61% 1I.e.r,‘ tl?at the actor has actual notice of facts suggesting tha

silent inaction constitutes assent.
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is contract implied in fact. In Hobbs v. Massasoit Whip Co.,? a
fisherman (A) sent packages of eel skins on four or five sepa-
rate occasions to a factory (V), which used them to manufacture
whips. Each time, without express assent or rejection, the fac-
tory paid for them. When, on the next Occasion, the factory
retained but refused to pay for a shipment, the court held that
due to the previous course of dealing silence constituted accep-
tance. The court observed that in these circumstances the fish-
erman had reason to believe that silence constituted assent, and
the factory had reason to know of the fisherman'’s expectations
in this regard.

On receipt of the fisherman'’s eel skins, it is possible either
that the factory manager (or other responsible employee) in-
tended to accept them or did not so intend. In Hobbs the conclu-
sion was that the factory did intend to accept the eel skins and
that its subsequent testimony to the contrary was perjured or
mistaken.? In this case, the doctrine of contract implied in fact
served an evidentiary purpose: as a presumption of acceptance
in such circumstances. The presumption reflected probable
economic reality — that the factory did not assent expressly be-
cause assent by silent inaction was more cost-effective, for the
factory did not have to send a letter whenever it decided to
keep a shipment. Of course, the factory would have had to
send a letter and return the eel skins if it wished to reject, but
the fisherman (and the court) had reason to believe that the
factory had calculated the risk-adjusted cost of the process of
silent acceptance-or-express rejection as less than the cost of
the process of express acceptance-or-silent rejection.*

_—

2158 Mass. 194, 33 N.E. 495 (1893) (Holmes, J.).

*The possibility that the factory never intended to accept is examined in
the next section.

*Sometimes A does not have reason to believe that V has so calculated.
In such cases, A has reason to believe that silent inactivity has other expla-
nations. The retail direct marketer knows that (1) a large percentage of the
addresses on most commercial mailing lists are outdated or otherwise incor-

rect and that (2) because of the large volume of such mailings and the prohib-
itive cost of expressly rejecting each, the potential consumer rejects most by
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Other doctrines whereby the courts infer assent from silent
inaction are waiver, abandonment, and acquiescence,’ each of
which is the preferred vehicle in a particular kind of fact pat-
tern. The courts rely on the doctrine of waiver when there is
silent consent without consideration (and often without reli-
ance) and when the facts justifying the inference of consent
occur over a short period of time. They rely on the doctrine of
abandonment when dealing with facts involving longer pe-
riods of time coupled with circumstances suggesting rel'in—
quishment. Acquiescence cases tend to involve facts suggesting
actual notice and inaction over time.

§19.11. DOCTRINES EITHER EFFECTUATING V'S
SILENT ASSENT TO TERMS OR
PROTECTING V FROM A’S SILENT
ASSENT TO CONDUCT

Under the facts of Hobbs v. Massasoit Whip Co.,! discussed
in the preceding section, it is possible the factory manager never
intended to assent by silence. Instead he may have mtended. to
reject, or merely disregard, the shipment while on act-ual notice
of the misleading impression his behavior gave the fisherman.

tossing them in the trash. Thus, the direct marketer has no reason to believe
ilence means anything but nonacceptance.
fhat 5Sé)en waiver, see }I,’hoei;\ix Ins. Co. v. Heath, 90 Utah 187, 61 P.2d'308,
311-312 (1936) (““A waiver is the intentional relinquishment of a kpown right.
. .. To constitute a waiver, there must be an existing right,‘bengﬁt,.or advan-
tage, a knowledge of its existence, and an intention to rellllnqulsh it. It must
be distinctly made, although it may be express or implied.”).
The doctrines of waiver, acquiescence, and abandonmlen? frequenggfeix;e
nfounded, for they really all are labels for the same conc usion — co .
%l)mfs, in Western Laynd Cg. v. Truskolaski, 88 Nev. 200, 495 P.2d 624 (1972)
the court found that there was no abandonment or waiver of restrictive cov-
enants, stating that the violations were “too distant and sporadic to consntut(te
general consent by the property owners in the subdivision and they were no
sufficient to constitute an abandonment or waiver.” There is no evidence n:
the case that the court considered consent to be separate from abandonmen

or waiver.
§19.11. 158 Mass. 194, 33 N.E. 495 (1893) (Holmes, J.).
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At the end of the opinion, Justice Holmes makes it clear that
the result would have been the same “whatever may have been
the actual state of mind of the [factory]. . . .2

Had the factory so acted, its assent would not have been
to terms, but to conduct. In other words, it would have become
the actor (A) consensually attempting to impose nonconsen-
sual loss on the fisherman (V). In those circumstances, had the
court not inferred acceptance, the factory would have commit-
ted fraud — the imposition of nonconsensual loss by manipu-
lating circumstances of which another has actual notice.? Thus,
judges may resort to the fiction of assent to terms in order to
deal with the nasty implications of assent to conduct.

Contract implied in fact is not the only legal doctrine that
can either effectuate consent to terms or protect a victim from
assent to conduct. Waiver, abandonment, and acquiescence,
discussed in the preceding section, usually serve the former
purpose, but also may serve the latter. Adverse possession and
estoppel may be employed for either purpose. A title holder’s
failure to enforce his rights against an adverse possessor over a
period of many years may suggest an intent to abandon.* If the
title holder receives property tax bills and refuses to pay them,
and in the meantime permits the adverse possessor to do so,
such conduct is a strong indication of assent. But if the title
holder induces an adverse possessor to believe he could stay

on the property forever when the title holder actually expects
to recover the land after the possessor has spent money on im-
provements, the title holder does not really assent to the loss
of title, but creates a situation misleading to the possessor.
Similarly, estoppel may be used either to effectuate assent
by the person estopped or to protect the other party from ma-

233 N.E. at 495,
*See §16.7 and §16.10.
“More time must
ical a
i the procedure required for ending the adverse possession:
ner must physically re-enter the land (which involves the poten-

fial for violence) or commence a lawsuit. 3 American Law of Property 807-809
(A ] Casner ed. 1952).
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nipulative conduct. Assume a landowner (L) permits a neigh-
bor (N) to construct a right of way over L’s land. L then stands
by while N erects improvements in reliance on that permission.
In a proper case, a court will decree an easement by estoppel,
because L either agreed to the creation of the easement or mis-
led N into believing he had.>

§19.12. ASSENT BY DURESS

Just as an actor may impose nonconsensual loss on a vic-
tim by manipulating the information readily available to the
victim, so one may manipulate assent through force, threats of
force, or other coercive means. The particular circumstances
determine what actions are sufficiently coercive to justify a
finding of duress. Generally, however, the required severity
declines as the underlying dependence of the victim on the
tortfeasor increases. Duress in general and undue influence (a
kind of duress occurring in relations of dependence and trust)
are discussed further in Chapter 16.1

§19.13. QUANTIFIABLE AND SPECIAL VALUE

As noted in §19.2, the overriding purpose of the private
law is to protect victims from nonconsensual loss, consensually
imposed. The last few sections have discussed the concept of
consent. Before proceeding further, we must examine two dif-
ferent kinds of loss.

In the American system of private law, the salient division
of loss is that between injury readily reducible to a particular

*For easement by estoppel, see §10.3. For estoppel as a device to prevent
a victim from being misled, see Morgan v. Board of State Lands, 549 P.2d
695, 697 (Utah 1976) (“Estoppel is a doctrine of equity purposed to rescue
from loss a party who has, without fault, been deluded into a course of action
by the wrong or neglect of another.”). See also Board of Mgrs. of Heatherton
Homeowners Assn. v. First Capitol Oil Co., 798 S.W.2d 176 (Mo. Ct. App.
1990).

§19.12. 'See §16.8 and §16.11.
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sum of money and injury not so readily reducible. The former
is quai?tzﬁable loss, and the value jt reépresents is quantifiable valye
The dlstinguishing characteristic of quantifiable loss and quan;
tifiable value is that there are orderly, available markets for
measuring them.! Loss not easily calculated as a particular sum

of money is special loss, and the value i
value.?

IMlustration 19-5. On March 1, B, a tenant on Blackacre,
has cash savings of $120,000. On that date, he enters into

§19.13. On the role of markets in determining wh
. Or ' ther the appropriat.
remedy is specific or substitutionary, see L, kgg i freparable
Injut;)fr }Ijulle, 103 Harv. L. Rev. 687 (1ry990). ok, Death of the Ieparable
€ latter term is taken from B
183 (lowa 1995 N irom Bangert v. Osceola County, 456 N.W.2d
*The presence of special value as a mark i i
o er et failure can be illustrated b
kink in the pricing curve. In the graph below, the market fails to reflect fu)l’l;

the value to the individual plaintiff. Mark : :
value to the plaintiff is O p - Market value remains O-A, while the

Value
to
Plaintiff

S

Value in Market

= Value in Market
Value to Plaintiff
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a contract with S, the landlady, whereby she will sell
Blackacre to B for an agreed-on price of $100,000. B gives
her a $2,000 deposit and spends $1,000 searching title.
Closing of title and full payment of the purchase price are
to take place on May 1. On May 1, the market value of
Blackacre is $107,000. On that date, S fails to show up at
closing and subsequently refuses to convey title. B in-
tended to resell the property.

Normally, in a land sale contract where no unique use is
contemplated, one measures a frustrated buyer’'s money dam-
ages by subtracting the contract price from the fair market value
and deducting costs of purchase.* (In the illustration, assuming
no further costs of purchase and disregarding the deposit, the
damages are $107,000 less $100,000 less $1,000, or $6,000.) This
is quantifiable loss.

If, on the other hand, B did not intend to resell Blackacre
but wished to keep it because it was particularly adapted to his
needs, then the value to him includes a premium over market
value.® The injury includes a special loss. Although special loss
usually is nonfinancial, it can be financial: If B is a commercial
tenant and Blackacre is peculiarly adapted to his commercial
needs, then he has a special value in Blackacre and the contract
breach has resulted in special loss.®

* Alternatively, if the property generates an income stream, one may cap-
italize that stream with an interest rate borrowed from the market. See
O’Brien Bros. v. The Helen B. Moran, 160 F.2d 502 (2d Cir. 1947) (capitaliza-
tion of earnings of barge).

5Thus, cost to repair is the usual measure of damages when a home-
owner is suing for a defect in the home. Natelson, Mending the Social Com-
pact: Expectancy Damages for Common Property Defects in Condominiums
and Other Planned Communities, 66 Or. L. Rev. 109, 122-124 (1987).

An example of special value in another context: If two tracts of land are
s0 located that only the removal of a pig sty on Blackacre will clear the smells
from Whiteacre, the owner of Blackacre is a monopolist of clean air on
Whiteacre — which is to say there is no available market for clean air on
Whiteacre and its value is not readily quantifiable.

The existence of commercial special value is the reason the law-and-
economics term for the premium, “‘consumer surplus,” is misleading. For an
example of a government agency with special value in a building, see United
States v. Ebinger, 386 F.2d 557 (2d Cir. 1967).
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§19.14. PRIVATE LAW REMEDIES: DECLARATORY,
SPECIFIC, AND SUBSTITUTIONARY RELIEF

_ In most cases, it is not sufficient for the court to declare the
rights and duties of the parties (declaratory relief). The court must
supplement declaratory relief with other remedies. The pres-
ence of both quantifiable and special losses accounts for the
availability of substitutionary and specific remedies.! Following is
a survey of those remedies and how they are combined I—%is—
torical distinctions, such as that between legal and e u.itable
remedies, are disregarded. !

Substitutionary relief is an award of money, whether to com-
pensate for loss or purportedly to restore unjust enrichment.?
Specific relief comprises all remedies that require a party to ur;-
dertake or abstain from certain conduct other than the mere
payment of money.? Thus, specific relief encompasses injunc-
tive r‘el.lef, specific performance of contracts, and restitution of
1§1enhf1ed th.ings. An important kind of specific relief is a judi-
cial grant of immunity. Immunity is a judicial determination that
a defendant may proceed on a planned course without interfer-
ence f?om the plaintiff. Thus, if V asks a court to enjoin A from
pollutlng V’s land and the court denies relief to V, the court has
.granted. Immunity to A. If necessary, a court may protect this
:;;gl}?;;tymbe}; Sg:jenst.mg A an injunction to protect him from V’s

Immunity and other specific relief in favor of one party
may or may not be coupled with an award of compensation to

§19.14. 'Whence the ada ifi ief i i

b : ges that specific relief is available when dam-

izigrers are not “adequate” or when loss would be “irreparable” — r(le1r;anailr'(11
edieegp;;agb;e by an award of damages.” D. Laycock, Modern American Remg-
Layercs -D42 (1985). See also Professor Laycock’s more recent discussion in
Y X Ch, teath of the Irreparable Injury Rule, 103 Harv. L. Rev. 687 (1990)
ei) ; emx’; 1:1::1 ;tl:}e1 }:hraie “Purportedly to restore unjust enrichment”

a - .
o losg. Sec 1o g E §1;§§ Ol.tutlon is merely another way of compensating
_ epending on the context, an award of full i
Viewed as a form of specific relief or itutionary reliet; so aog the wo g
‘ substituti ;
of the profit received by a disloyal fiduciary. oreny relel; so also the avard
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the other party.* In the most common kind of case — that re-
sulting in an award of money only — the effect is that the court
decrees immunity conditioned on compensation: The plaintiff
gets money and the defendant gets immunity from direct inter-
ference if the compensation is paid. If the court awards no relief
at all the defendant enjoys unconditional immunity.

A court may grant a pure specific relief or it may couple
specific relief with compensation to the party against whom the
specific relief is to operate. For example, a judge may enjoin
the defendant from continuing to operate a feedlot condition-
ally on the plaintiff’s compensating the defendant for the costs
of moving;® condition specific performance of the payment of
damages;” order the removal of fixtures only on payment of
reasonable rental value;® or condition specific relief against the
defendant on the plaintiff’s yielding up a particular item.°

§19.15. THE PRINCIPLE OF PREVENTION: THE
FIRST AND SECOND PARADIGMS

The basis of the principle of prevention is that if a court
can prevent nonconsensual special loss," it will attempt to do so.
A court applies the principle of prevention in the first and sec-

“Calabresi and Melamed generally are credited with pointing out that
specific relief and substitutionary compensation often are used in combina-
tion. See Calabresi and Melamed, Property Rules, Liability Rules, and In-
alienability, 85 Harv. L. Rev. 1089 (1972). Actually, however, “compensation”
may be specific or substitutionary. Thus, a court may grant V an injunction
unconditionally or conditioned on the payment of money to A or transfer of
a specific thing to A. See infra note 9.

°For examples, see §19.15, note 3 and accompanying text (judicial refusal
to balance the equities).

°E.g., Spur Indus. v. Del E. Webb Dev. Co., 108 Ariz. 178, 494 P.2d 700
(1972).

7Libman v. Levenson, 236 Mass. 221, 128 N.E. 13 (1920).

8Woodson Oil Co. v. Pruett, 298 S.W.2d 856 (Tex. Ct. App. 1957).

°For example, A and V enter into a land exchange contract. A anticipa-
torily breaches. V may obtain a decree of specific performance conditional on
giving A the promised consideration — in this case, V’s land.

§19.15. 'Special loss is loss not readily quantifiable in money. See §19.13.
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onf:l paradigms, set forth in §19.3. The first, or pure specific
relief, paradigm is as follows:

Paradigm 1. A, having assented to conduct, threatens to

impqse nonconsensual special loss on V. The court grants
specific relief to V.

The first paradigm is familiar to all lawyers. The limitation to
special loss is equity’s irreparable injury rule.?

In many cases within the first paradigm, the defendant
contests the plaintiff’s request for an injunction by asking the
court to “balance the equities.” Where A has assented to con-
duct, however, courts almost uniformly refuse to do so. In other
words, when A volitionally proceeds while on actual notice of
the risk to V, an injunction is almost automatic.3

. The second, or bargain—stimulating, paradigm is less famil-
iar. It is as follows:

Paradigm 2. When nonconsensual loss threatens wher-
ever the court places the entitlement, the court grants spe-
cific relief to the party with the smaller potential loss from
the other’s conduct if a bargain among the parties seems
to be the most feasible way of assuring full compensation.

An illustration of this paradigm is the following:

2The tendency of modern courts readil joi
y to enjoin threatened damage,
see Laycock, Death of the Irreparable Injury Rule, 103 Harv. L. Rev. 687 (199%e),

reflects their recognition that man forms of inj i i
of injury are special th,
were thought quantifiable. Y jl‘y F A previously

3G00(~i illustrations of judicial refusal to
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Ilustration 19-6. Farmer and Factory are neighbors.
Smoke from Factory frequently damages Earmer’s crops.
Farmer purchased his land after the pollutlor? began, but
Farmer claims the pollution has grown increasingly worse.
In any event, neither party is able to fiemo'nstrate. a clear
priority of right. Farmer sues for an in].unctlon against ‘the
pollution; Factory counterclaims for a ]udgment declaring
that it may continue present levels of pollution.

A court that wishes to prevent nonconsensual. loss in this
situation may find itself in a quandary. If it enjoins Factory,
then Factory suffers loss to which it did not consent. ;f it grants
immunity to Factory, then Farmer suffers loss to whlch he <'i1d
not consent. The court may enjoin Factory while conditioning
the injunction on Farmer’s paying compensatory d'amages,. or
it may grant immunity to Factory while condltlompg the im-
munity on Factory’s paying damages to Farmer. But if the court
does either, it must calculate the amount of damages, Whmh
may be difficult to do. If damages are difficult to ascertain l.Jut
transaction costs* are low, the most feasible way pf preventing
nonconsensual loss may be to grant specific relief protecting
the less valuable use and enjoining the more valuable use. The
owner of the more valuable use will then buy off the injunc-
tion, and the parties will have avoided nonconsensual loss wbﬂe
determining for themselves the amount of the compensation.
Thus, if the court decides that the pollution causes less damage
to Farmer than enjoining pollution would cause to Factory, the
court should enjoin the pollution (temporarily causing the greater
loss) in order to induce Factory to purchase the right to pollute,

compensating Farmer.
ther?l“bﬁ,e conrc)lusion tfl;lat, in absence of agreement to the.con;
trary,” specific relief is awarded to the less efficient user is, 0

“Transaction costs are the costs involved in ordering feconomic gg?\gé’
through voluntary exchange. R. Posner, Economic Analysis of Law

ed. 1986).

esult is a
>This paradigm assumes no agreement to the contrary. The r ,

i arties
collection of bargain-stimulating default rules — rules to induce gllaeti}r)lg et
to settle their dispute out of court. The origin of the bargain-stim
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course, counterintuitive. If (one might ask) Factory would suf-
fer “irreparable damage” from stopping the pollution, why deny
Factory the immunity it needs while giving specific relief to
Farmer, who would suffer less from closing down his operation
than would Factory? The answer lies in the conjunction of three
factors. First, the court does not wish to leave any nonconsen-
sual harm both unprevented and uncompensated. Second,
Farmer’s harm is hard for a court to quantify, and therefore is
best measured by actual negotiation.® Third, if the entitlement
were given to Factory unconditionally, Factory would have no
incentive to negotiate with Farmer, and Farmer would continue
to suffer nonconsensual harm without compensation. Giving
the entitlement unconditionally to Farmer encourages Factory
to bargain with Farmer to purchase the right to pollute.” The
result is to further not only the principle of prevention, but the
principle of compensation also.8

Protecting less valuable uses in order to induce bargaining
between the parties is an important way for the courts to pre-
vent uncompensated special losses, particularly when there is
a pre-existing relationship between the plaintiff and defendant
but no contractual provision governs their rights inter se.®

fault rule seems to be an intuitive judicial recognition of the Coase theorem.
On the Coase theorem see R. Posner, supra note 4, at 7, 43-45,

°If the harm is quantifiable, the court applies the fourth (bargain-simu-
lating) paradigm: specific relief and compensation.

"For example, if the pollution costs Farmer $10,000 per year and enjoin-
ing pollution would cost Factory $100,000 per year, Factory can afford to buy
off an injunction in favor of Farmer. Farmer could not afford to buy off an
injunction in favor of Factory.

°On compensation, see §§19.16 through 19.23.

’Further examples:

L. Allocation of risk of loss between real estate vendor and vendee: If §
has contracted to sell land to P for $100,000, and the house on the land burns
down during the executory period, forcing the vendee to take and pay for
the property is likely to cause more loss to the vendee than forcing the vendor
to forego the price and retain the property. Therefore, before fire insurance

€came common, the courts developed the rule placing the risk of loss on the
vendee. This rule encourages the vendee to bargain with the vendor — the
Expected result being that the vendor will retain the property in exchange for
4 portion of the st money deposit). If the courts
ad placed the , the vendee would have had no

Mmotivation to bargain with the vendor in order to mitigate the vendor’s loss.
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§19.16. THE PRINCIPLE OF COMPENSATION: THE
THIRD PARADIGM

The third principle of private law is the principle of com-
pensation. We have seen that in second paradigm cases the
court compensates by stimulating bargaining between the par-
ties.! In third and fourth paradigms, the court actually awards
a sum of money. The third paradigm, reproduced from §19.3,
is as follows:

Paradigm 3. A, having assented to conduct,? threatens
to impose (or already has imposed) nonconsensual
quantifiable loss® on V. The court orders A to compensate
V. The amount and nature of the compensation depend
on the state of the proofs,* but ideally they should simu-
late the bargain the parties would have reached if they had
negotiated before the injury.

Examples of the third paradigm are typical breach of contract
and negligent tort cases. Usually the damage already has oc-

Because most properties are now insured against fire, insurance quanti-
fies and pays for the seller’s loss. Therefore, the traditional rule is no longer
defensible, and there is a trend away from it. Most commentators, while crit-
icizing the rule, have not identified the original reason for it. See, e.g., R.
Cunningham, W. Stoebuck, and D. Whitman, The Law of Property 699 (1984).
The rule remains viable in noncasualty contexts. See, e.g., DiDonato v. Reli-
ance Standard Life Ins. Co., 433 Pa. 221, 249 A.2d 327, 39 A.L.R.3d 357 (1969)
(risk of loss from zoning change on purchaser).

2. The analogous development in landlord-tenant law. See Albert M.
Greenfield & Co. v. Kolea, 475 Pa. 351, 380 A.2d 758.

3. Protection of the less efficient use in land covenant cases. Cobble-
stone II Homeowners Assn. v. Baird, 545 N.E.2d 1126 (Ind. Ct. App. 1989);
Crimmins v. Simonds, 636 P.2d 478 (Utah 1981); University Gardens Property
Owners Assn. v. Marrow, 134 N.Y.S.2d 908 (Sup. Ct. Nassau Co. 1954). For
other examples, see §19.24.

§19.16. !See §19.15.

2See §19.9.

3This is loss quantifiable in monetary terms. See §19.13.

*See §§19.18 through 19.21.
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curred; since prevention no longer is possible, compensation is
the only alternative. This paradigm also covers the case, in-
creasingly rare, in which the court denies preventative relief
because the threatened injury is fully reparable in money.

The measurement of compensation to approximate a hy-
potheticeﬂ bargain is why this paradigm, together with the fourth,
isa bargam-simulating paradigm. The manner in which compen-
sation is measured is the subject of later sections.>

§19.17. THE PRINCIPLE OF COMPENSATION: THE
FOURTH PARADIGM

The fourth paradigm is much less familiar than the third:

Paradigm 4. When nonconsensual loss threatens wher-
ever the court places the entitlement and a judicial decree
is the most feasible way of assuring full compensation, the
court uses declaratory, specific, and substitutionary relief
in an effort to simulate the bargain the parties would have
reached if they had negotiated on the matter beforehand.

7

loss. In this respect, the fourth paradigm is like the

sgcpnd. But in the fourth paradigm, unlike the second, “a ju-
dicial decree [must be] the most feasible way of assuring full
” determination of the

‘ g the more valuable right is easily quantifiable
;n money. Occasionally, however, a “judicial decree is the most
aeatlisxble way of assuring full compensation” because the trans-

ction costs of negotiating an agreement are prohibitive or be-

N
°Id.
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cause it is practical to compensate by the award of a thing other
than money.

The paradigm further states that “the court uses declara-
tory, specific, and substitutionary relief.” Sometimes the court
merely declares the respective rights of the parties, as when it
is construing an instrument to cover an unforeseeable situa-
tion, that is, a situation not the subject of bargaining and there-
fore outside the scope of the consent of either party. More often,
the court adds to its declaration specific relief (sometimes in the
form of immunity) coupled with compensation. An example of
this approach may be constructed from Illustration 19-6, al-
ready considered in discussing the second paradigm:

Illustration 19-6. Farmer and Factory are neighbors.
Smoke from Factory frequently damages Farmer’s crops.
Farmer purchased his land after the pollution began, but
Farmer claims the pollution has grown increasingly worse.!
In any event, neither party is able to demonstrate a clear
priority of right. Farmer sues for an injunction against the
pollution; Factory counterclaims for a judgment declaring
that it may continue present levels of pollution.

Assume that an entitlement to pollute would be worth $100,000
to Factory and an entitlement to be free of pollution would
be worth $10,000 to Farmer. Assume further that the court
easily can calculate damages. In applying the compensation
principle to the fourth paradigm, a court should grant the en-
titlement (immunity) to Factory but require Factory to compen-
sate Farmer in the amount of $10,000. If the values of the
respective uses are reversed, the court should grant Farmer
specific relief (an injunction) but order him to compensate Fac-
tory. In either event, the ideal goal of compensation is bargain

simulation.
Unlike the Farmer-Factory illustration, most fourth para-

§19.17. 'Cf. Michael v. Michael, 461 N.W.2d 335 (Iowa 1990) (nuisance
found where plaintiff purchased after defendant, but defendant commence:
obnoxious conduct after plaintiff’s purchase).
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digm cases, like most second paradigm cases, arise when the
parties have a pre-existing legal relationship but the rights
and liabilities at issue are not governed by contract.? Like the
rules applied in the second paradigm, those in the fourth are
default rules — those applied in absence of agreement to the
contrary.

§19.18. MEASURING COMPENSATION

In third and fourth paradigms, either A has inflicted non-
consensual loss on V or the court permits A to do so. The com-
pensation principle mandates that the court then undertake the
task of measuring the amount of compensation. Unfortunately,
the doctrines of compensation are fragmented into different
measures for torts, for breaches of contract, and for unjust en-
richment. Moreover, there is no single measure applied in con-
tract, in tort, or in unjust enrichment cases. In the following
sections, I propose to elucidate the common principles under-
lying the fragmented doctrines.

A general theme runs through this material: The courts se-
lect remedies primarily for making good nonconsensual loss.
That is, courts choose the device best calculated to compensate
fully the loss actually proved. Traditional limitations imposed
by substantive law play only a subsidiary role. In keeping with
this theme, even “punitive’” awards are often compensatory in
nature — designed to compensate for attorneys’ fees or dig-
Tutary losses. Furthermore, “restitution of unjust enrichment”’
1s primarily a compensation device. In other words, there is no
such thing as “restitution of unjust enrichment” as an indepen-
dent basis of liability. Within the realms of traditional contract
anc.l tort law, restitution serves as an alternative measure of the
plgmtiff’s loss, particularly (but not always) when part of the
Injury is special loss. Within the interstices between contract
%aw'a_nd the traditional torts, restitution serves as a substantive
Justification for compensating for nonconsensual loss. Argu-

*For examples, see infra §19.24.
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ably, substantive restitution ought to be considered a branch of
tort law.

§19.19. FIRST LEVEL OF COMPENSATION:
RESTORING THE PLAINTIFF TO ORIGINAL

POSITION (O - A)

There are several devices by which a court measures injury
when a plaintiff has suffered nonconsensual loss. The device
the court selects seems to be determined more by the practical
constraints of proof than by traditional substantive law analy-

sis.
Let us return to Illustration 19-5, reprinted here for refer-

ence:

Ilustration 19-5. On March 1, B, a tenant on Blackacre,
has cash savings of $120,000. On that date, he enters
into a contract with S, the landlady, whereby she will
sell Blackacre to B for an agreed-on price of $100,000. B
gives her a $2,000 deposit and spends $1,000 search-

ing title. Closing of title and full payment of the purchase
price are to take place on May 1. On May 1, the market
value of Blackacre is $107,000. On that date, S fails to
show up at closing and subsequently refuses to convey

title.

In this case, the plaintiff has suffered out-of-pocket ex-
penses in the amount of $3,000: a $2,000 deposit and $1,000
for searching title. One may represent these expenses by refer-
ring to them as the difference between B’s Original Position

(designated by “O”), that is, his position immediately before
entering the contract, and B’s current, or Actual, Position (A).
Thus, we can describe B’s out-of-pocket expenses using the

formula
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Loss = Original Position — Actual Position

the easiest for the plaintiff to prove, If, therefore, he is un.
ableA to demonstrate his fy]] €xpectancy, he nearly :alwa s ca

rescind the contract and recover O — Allp Illustratiorzl 19-5n
because B started out with $120,000, gave $2,000 to S, and spen;

$1,000 i i ; .
Iowing:searChmg title, his measure of loss js shown by the fol-

L = $120,000 — 117,000
L = $3,000

process as ”Ill*estitution”2 and the basis of recovery as “unjust
enrichment.” But the rea] basis of the recovery, I submit, is not

unjust enrichm L
5 I_ n ent, but the need to compensate the plaintiff for

—_—

§19.19. 1E A Farnsworth, Contr

. _ . rth, acts 888 (1982). Reliance e i
20 thxéci1 parties NOwW are routinely awarded when the plaintiff rggzeizzlzs }s):;d
e g[{rmsf:ggV.RSSgme, 34611;/§a§si (;39, 190 N.E.2d 93 (1963); L. Albert & o,

. er Co., -2d 182 (2d Cir. 1949) (Hand

tantron _ ' ( (Hand, J.) (where ex-
damag?s’). Ot proved but reliance interest 1s, contract plaintiff may get reliance

2

3;55 tA Falrlziszvorth, Contracts 908 (1982).
: Tuggled for a long time to try to avoid thi lusi i
Inescapable. The incoherence of orth d itution theopy " .ch SeemS

nt per se oS odox restitution theory —

/" see 1 G. Pal Law of Restitution 44-47 n
A see 1 G. P, . L -47 (1978).
Xplaining unjust” in bargain terms, see Levmore, E)gplailzingof{:sr-l

tltuﬁon, 71Va. L. Rev. 65, 67 (1985).
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In many contract cases, the plaintiff has surrendered to the
defendant a specific item rather than money. If the plaintiff was
not attempting to sell that item at the time, it may have had
special value to the plaintiff. Specific rescission, generally in
the name of replevin or constructive trust, may be available to
him if there is no other way to make him whole.* Alternatively,
the plaintiff may sue for the reasonable value of the item given.

If, in reliance on the contract, the plaintiff has performed
services for the defendant, return in specie generally is imprac-
tical. The court awards substitutionary relief. Courts and schol-
ars frequently characterize such relief as being based on unjust
enrichment rather than as loss from Original Position, but the
popular characterization is almost certainly wrong. For ex-
ample, it certainly does not explain the “losing contract” cases
that have long perplexed scholars committed to the unjust en-
richment theory of restitution. In the typical case,” the plaintiff
contracts with the defendant to build a dam for the defendant
for a price of $350,000. The plaintiff commences work, but the
project proves to be a terrible deal for the plaintiff. Costs, which
were expected to be only $300,000 (resulting in a $50,000 profit),
have risen to $600,000 with the dam only 95 percent complete.
The defendant already has paid the plaintiff 94 percent of the
consideration. Then, fortunately for the plaintiff, the defendant
breaches and refuses to allow him to finish. Instead of asking

When courts award premiums in restitution cases, it usually is to com-
pensate for loss of special value; occasionally, the court uses restitution as an
alternative measure of purely punitive damages.

4See, however, Cherry v. Crispin, supra note 1, a specific restitution case
not involving either replevin or constructive trust. In Cherry, the plaintiffs
had purchased a home infested with termites. The court allowed the plaintiffs
to rescind the contract, return the house, and receive their money back. This
was the correct decision, for an award based merely on cost of repairs or
diminution in market value would not have fully compensated them, given
the special expectations home buyers have for the property they acquire. It is
not fully compensatory to force home buyers who justifiably have lost faith
in a house to keep the house on payment of only market losses.

5The text represents a simplified version of Boomer v. Muir, 24 P.2d 570
(Cal. App. 1933).
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the dgfendant how he can return the favor, the plaintiff sues in
quasi-contract for the cost of the work performed, less amounts
already paid. The court awards $600,000, less amounts alread
paid.® g

Such cases are puzzling to scholars because if plaintiff had
completed the project and sued for the price, he would have
received only $300,000, less amounts already paid. Under the
agreement between the parties that is all the plaintiff would
have been entitled to. Moreover, the defendant does not seem
to hgve been enriched by more than $300,000, the value the
parties themselves put on the dam. In fact, the plaintiff is al-
lowed to recover $600,000 (less amounts already paid) not be-
cause the defendant has been enriched in that amount, but
because the court is repairing the plaintiff’s loss — the d,iffer-
ence 'between the plaintiff’s Original Position and his Actual
Position. The court can do so because the defendant has dis-
avowed the contract between the parties — the only basis on
v_vf}fuch the defendant was entitled to this work from the plain-
21 al—(—:-oirtlgxge Plaintiff therefore may proceed in a noncontrac-

Once we retreat from the attempt to shoehorn losing con-
tract cases into the theory of unjust enrichment, we can see the
‘real problem with the holding of those cases. The real problem
is 'that the court probably should not permit the plaintiff to re-
scind the contract and thereby trigger substantive restitution —
really' a species of tort law. Rescission is the proper remedy for
material breach of contract. Here, the defendant has paid nearly
all the consideration and the plaintiff has completed nearly all
the work. The court might do better to enforce the agreement
between the parties, awarding the plaintiff the portion of the
$350,000 the defendant has not already remitted.

Let us now turn to the more traditional tort causes of ac-

°If the court awards the reas
onable value of the work rather tha th
?::stunlt of expenses, the case may be analyzed as compensating for o;po:
7yC fosses. Cf. the architect cases, discussed in §19.20.
. Farash v. Sykes Datatronics, 59 N.Y.2d 500, 452 N.E.2d 1245, 465

N.Y.S.2d 917 (19 inti . ;
Within statute g)f ggl(g};;émhff may obtain reliance damages when contract
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tion. A successful claimant theoretically is entitled to (at least)
the difference between his Original Position and his Actual
Position after the tort. The claimant must prove the loss,
however, and in tort cases, quantifying the difference be-
tween Original and Actual Positions often is not so easy as
it is in contract. Suppose the plaintiff has lost a leg due to the
defendant’s negligence. The loss is unquestionable and cannot
be restored in specie. On the other hand, it also is nonquanti-
fiable, which raises doubts about the adequacy of a money
award.

There are two possibilities. The court could order the de-
fendant to perform personal services designed to compensate
the plaintiff: an apology, assistance with mobility and medical
care, acquisition of prosthetic devices.® Or, the court could close
its eyes, take a leap, and choose a sum of money for the defen-
dant to pay. Perhaps either the defendant or the market could
cure the damage equally well — or equally badly — but the
courts award money rather than mandating that the defendant
perform services for the victim. This is the correct response.
For practical and psychological reasons a tortfeasor probably
will not respond as readily to his victim’s needs as will the
market. A person who has injured another tends to resent the
one he has injured, and judicial prodding is likely to exacer-
bate the resentment. Therefore, even in absence of the Thir-
teenth Amendment’s proscription of involuntary servitude, the
courts probably would award damages rather than personal
services.’

In another kind of tort case the injury not only is un-
quantifiable, but the fact of unquantifiable injury is hard to
prove. This is especially so if the injury is a dignitary one or

8A desire to emphasize human “connectedness” (interdependence) has
induced some academics to suggest that the tortfeasor should provide the

continuing assistance rather than pay the victim a sum from which the victim

can resort to the market.

°For a discussion of the rule, see E. A. Farnsworth, Contracts 835836

(1982).
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mvol.ves the imposition on the plaintiff of an unbargained-
for risk,10 as when the plaintiff is the victim of theft, fraud
})reach Qf flduciary duty, or violation of a constitution:,il ri ht’
The plaintiff’s feelings of outrage and his decrease in secugrit :
may not be subject to direct proof, but the average judge 0};
juror can be convinced of their existence. The problem gthen
Pecomes one of attempting a rough compensation for the in-
jury to the extent it exceeds quantifiable loss. Modern courts
employ su]?stanﬁve doctrines such as the tort of outrageous
con(.il‘xct to justify compensatory damages. But there are more
traditional compensation devices, which are still employed freel

These figwces include a constructive trust to give the lainti}&
a specific item free of the claims of other creditors,“pa con-

structive trust or accounting for profits to award money over

1°The effect of contract fraud of i icti
' placing on the victim an unbargained-
rllslf may be demonstrated by the following graph. The lineug-grfea lrr‘sga f?
Plaintiff’s damages should he elect to affirm the contract. presents

Actual
Risk

to
Plaintiff

Undisclosed

Disclosed

i
o .
A C  Consideration to Plaintiff

Consideration at zero risk
Actual consideration
Ideal consideration {full disclosure)

158 &
Hicks v. Clayton, 67 Cal. App. 3d 251, 136 Cal. Rptr. 512 (1977).
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and above the quantifiable loss proved,?? a higher measure
of restitution than appropriate in the absence of dignitary
loss,® and damages purportedly punitive but actually compen-
satory.

Thus, in each case, the remedy selected, whether reliance
damages, tort damages, punitive damages, or some version of
restitution, is the one designed to best bridge the gap between
the plaintiff’s original and actual positions. Usually, however,
the plaintiff can prove some loss in addition to O — A. The
second level of compensation is the subject of the next section.

§19.20. SECOND LEVEL OF COMPENSATION:
OPPORTUNITY LOSSES (N — O)

The second level of compensationis N — O, the difference
between the plaintiff’s original position and the position he
would have enjoyed but for the defendant’s conduct. Return to
lustration 19-5:

Ilustration 19-5. On March 1, B, a tenant on Blackacre,
has cash savings of $120,000. On that date, he enters into
a contract with S, the landlady, whereby S will sell Black-
acre to B for an agreed-on price of $100,000. B gives S a
$2,000 deposit and spends $1,000 searching title. Closing
of title and full payment of the purchase price are to take
place on May 1. On May 1, the market value of Blackacre

E.g., Snepp v. United States, 444 U.S. 507 (1980).

PE.g., Olwell v. Nye & Nissen Co., 26 Wash. 2d 282, 173 P.2d 652 (1946)
(restoration of pro rata profits earned by converted machine rather than dim-
inution of value or reasonable rental value).

**D. Dobbs, Handbook of the Law of Remedies 205 (1973). For a good
example of punitive damages being used to vindicate dignitary loss, see
Goldwater v. Ginzburg, 261 F. Supp. 784 (S.D.N.Y. 1966), affd., 414 F.2d 324
(2d Cir. 1969), cert. denied, 396 U.S. 1049 (1970) (punitive damages for inten-
tional libel of Senator Barry Goldwater during presidential campaign).
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is $107,000. On that date, S fails to show u

at closing and
subsequently refuses to convey title. F ¢

Assume that B can demo
turned

-on
that tract was worth $105,000. In this case,

B incurred not only out-of-pocket expenses (the $3,000 paid
out) but also Opportunity losses. A plaintiff who c;n prove
opportur}ity losses as well as out-of-pocket expenses may be
able to increase the amount of his recovery. In formulaic

Loss = Position if there had been no S-B Contract!
— Actual Position

L=N-4

Because B s}artegi out with $120,000, the total amount of loss
may be d1v1.ded Into out-of-pocket and opportunity costs (ad-
Justing for title €xpenses) in this way:

L=(N -0+ - 4
Substituting the numbers in lustration 19-5, we arrive at

L = [($120,000 — 100,000 - 1,000 + 105,000)
= ($120,000)] + ($120,000 — 117,000)
L = $4,000 + $3,000
L = $7,000

Breaking the formula out j i
: tin this way tells us that B’s o ortu-
nity losses are $4,000 and his out-of-pocket losses are P;5%,000.

.
‘ §19.20. 'Hereinafter represented by “N.”
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8 &

In contracts scholarship, the total of out-of-pocket ex-
penses and opportunity losses (that is, N — A) is called plain-
tiff’s reliance interest.? Although this term is inappropriate to
tort cases, the courts traditionally measure tort cases by a sim-
ilar formula: the difference between what the plaintiff’s posi-
tion would have been if the tort had not occurred (N) and the
plaintiff’s actual position (A). As in contract cases, one may
split N — A into two components — opportunity losses, such
as income lost after the date of the tort by reason of the tort
(N — 0), and the difference between the plaintiff’s original and
actual positions (O — A).

I have already noted that the “losing contract” decisions
seem inexplicable when one considers the basis of “restitution’”
to be unjust enrichment.? There is a series of professional ser-
vice cases that presents analogous problems. The typical fact
pattern is that a landowner requests an architect to design plans
for a proposed building or other improvement. In anticipation
of winning a contract the architect proceeds to draw the plans,
but the landowner then changes his mind for reasons that have
nothing to do with the architect or the quality of the architect’s
work. Although there is no contract for the architect to enforce,
a number of courts have used a quantum meruit standard to
permit recovery for the value of the architect's time and
work.*

Restitution scholars have found such cases difficult be-
cause they are not contract cases, they do not fit the usual con-
ception of tort, and because the landowner, having no use for
the plans, really is not enriched by the architect’s work in any

*Fuller and Perdue, The Reliance Interest in Contract Damages, 46 Yale
L.J. 52 (1936). For cases involving recovery of contract reliance damages, see
Drennan v. Star Paving Co., 51 Cal. 2d 409, 333 P.2d 757 (1958) (Traynor, J.);
L. Albert & Son v. Armstrong Rubber Co., 178 F.2d 182 (2d Cir. 1949) (Hand,
J).

3See §19.19.

4See, e. 8., Parrish v. Tahtaras, 7 Utah 2d 87, 318 P.2d 642 (1957); Sterling
v. Marshall, 54 A.2d 353 (D.C. Mun. Ct. 1947).
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bu(t:I the most trifling respects. But if one applies the consent
an

. , it is understood that if the plans are
sa.tlsfactory' the owner will retain the architect, and the latter
will supervise the construction of the project. The architect then

is paid a generous percentage of the total cost of the improve-
ment.

5 -

,~ it fol-
lcws that when the owner cancels because he has changed his
mind for arbitrary or unforeseeable reasons the owner imposes

nonconsensual loss on the architect® and owes the architect
compensation.

°The validity of the assumpti
ptions actually depends on local I -
tors not mentioned in the cases yaep cutural fac

®Le., the owner denies the
atter worked:

.

s A represents
would not be employed, but only to the extent that
notice of that risk; O-B represents the real risk of

itect’ consideration (“price” — not
risk; Py is the actual considera-
eration for which the architect
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How is such compensation to be measured? If thg ar.chitect
did not work on other projects because he was occuplefi in pre-
paring the defendant’s plans, then the 'archltect hgs 1ncurrei§
lost profits — opportunity losses. Assuming the architect wou
have worked on other projects at the market rate, then the mar-
ket rate, or quantum meruit, is the proper measure.of the arch17-
tect’s recovery. This is the measure 'commonly used in the case}f.

Once again, we see the selection of a §ubstantlve lawlt e-
ory driven by the extent to which the victim has begn able to
prove loss. If the victim can demonstrate opportunity losses
(N — O), then in contract and traditional tort cases thosg lossgs
are awarded outright. When nonconsensga_l loss is inflicted in
the interstices between contract and traditional tort causes of

would have performed if he had had notice that the owner might change his
mind.

A
P, /
B T Vi P,
/]
A ——Ideal Price Line
Risk Kinked Price Line ] //K{ earrr
A e e e e e e e e — :
| l
| |
l |
| l
| |
| |
| I
| l >
(o] P0 P1 P2

Architect’s Price

i the
7If the product given is in the form of goods rather than services,
analogous measure is quantum valebat or quantum valebant.
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action, the court employs some version of quasi-contract, such
as quantum meruit or quantum valebant, or constructive trust, re-
plevin, or accounting for profits.® The choice of remedy de-
pends on which one the court believes is likely to compensate
more fully (without, of course, overcompensating).

§19.21. THIRD LEVEL OF COMPENSATION: NET

EXPECTANCY IN CONTRACT CASES
(E-N)

The full amount of N — A is the cap on damages when
there is no enforceable contract. As noted above,? however, when
parties agree to change the rules between them, they alter the
scope of their normal consent to loss. Recall Mllustration 19-5,
which is reproduced here, together with a lost opportunity.

Hlustration 19-5. On March 1, B, a tenant on Blackacre,
has cash savings of $120,000. On that date, he enters into
a contract with S, the landlady, whereby S will sell Black-
acre to B for an agreed-on price of $100,000. B gives S a
$2,000 deposit and spends $1,000 searching title. Closing
of title and full payment of the purchase price are to take
place on May 1. On May 1, the market value of Blackacre
is $107,000. On that date, S fails to show up at closing and
subsequently refuses to convey title. B can demonstrate
that in contracting with S he turned down an opportunity
to acquire another tract for the same price and that as of
the agreed-on date of closing that tract was worth $105,000.

®A related use of restitution theory arises in the context of what econo-
mists call ““public 800ds” — products or services that confer benefits on non-
purchasers (free riders) in a way that imposes additional costs on the
purchasers. A court may focus on the benefit to justify requiring the free riders
to pay for the additional costs they impose. See, e.g., Island Improvement

SSn. v. Ford, 155 N.J. Super. 571, 383 A.2d 133 (App. Div. 1978) (private
roads in residential community).

§19.21, 1See §19.9.
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In this case, B agreed to surrender the sum of $100,000 in ex-
change for Blackacre, and S agreed to surrender Blackacre in
exchange for $100,000. When S breached the contract,zshe, as-
senting to conduct, imposed nonconsensual loss on B. .

In order to compensate for that loss, it is necessary to raise
B to the position he would have been in if the contract had been
honored — his Expected Position (E). Thus, as every lawyer
knows, the formula for contract damages is:

Loss = Expected Position — Actual Position

L=E-A

In Hlustration 19-5, because E = $107,000 (value of Blackacre)
+ $19,000 cash and A = $117,000 cash,

L = ($107,000 + 19,000) — ($117,000)
L = $126,000 — 117,000
L = $9,000

This formula may in turn be expressed as thre? separate
factors: out-of-pocket losses (O — A), opportunlllty losses
(N = 0), and what economists call “economic rent”” and Pro-
fessors Fuller and Perdue define as “net expectancy” (E — N)—
the extent to which this contract was better than the one passed

by:
L=(E-N+((N-0) + (0 - A)

In Tllustration 19-5 as modified by the opportunity loss, net ex-
pectancy is $2,000, opportunity loss is $4,000, and out-of-pock-
ets are $3,000. These add up to total damages of $9,000. .

As the opportunities lost begin to approach the quality of
the opportunity afforded by the breached contract, the‘net ex;
pectancy (E — N) approaches zero, and the rehanqe m?eres-
approaches total expectancy (E — A: gross expectation inter

21d.
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est, in the language of Fuller and Perdue). Put another way,
the contract measure of damages, E — A, approaches the mea-
sure used in noncontract cases, N — A.3 For example, if the
land the plaintiff would have purchased in absence of a con-
tract was worth $106,000 instead of $105,000 at the time of breach,
the reliance interest would be $8,000 (instead of $7,000) and the
net expectancy would be only $1,000 (instead of $2,000). When
Opportunities passed by are comparable to those of the con-
tract, the plaintiff’s counsel usually has an easier time proving
8r0ss expectation interest.

The dependence of remedies on matters of proof may be
seen by examining traditional judicial treatment of consequen-
tial damages. Consider a variant of Illustration 19-5, wherein
during the éxecutory period of his contract with S, B enters into
a contract to resell the property to R for $110,000. Courts have

culate damages based on the fair market value

g — such damages are the “natural conse-
quence” of the defendant’s breach* — but $3,000 over market
value would be considered “consequential” damages, and either
would be denied entirely or would require special proof. Dis-
tilled to its essence, judicial reluctance to award consequential
damages amounts to an insistence that (a) those damages be
proved® and (b) they be foreseeable to the defendant — that
the defendant have actual notice of them in advance.6 In the
absence of actual notice of the results, an actor does not assent
to conduct and is not liable for loss imposed.”

—_—
°E. A. Farnsworth, Contracts 888 (1982).

“This is the first rule in Hadley v. Baxendale, 9 Ex. 341, 156 Eng. Rep.
145 (1854).

*If the case is one in which
must

ad the large expectancy claimed).
®This is the second rule in Hadley v. Baxendale, supra note 4. E. A.

Farnsworth, Contracts 874 (1982).

"See §19.4.
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§19.22. BARGAIN SIMULATION AND BARGAIN
STIMULATION

In absence of an enforceable contract establis}}mg 'andE?-
pected Position, the plaintiff with f}d?quate proof tis raltseb eeﬁ
the position he would have been in if the loss had no cen
inflicted (N — A).! When a court uses money to accomf h
this aim it attempts to duplicatg the sort of arrangen’:ﬁn he
parties might have entered into if they had 'agrfeed lon‘ eéﬁ( -
ter in advance. A similar process of l.)argafn simulation e
place when a court must construe a wr1ttep instrument to c?}\:

a situation that the parties did not bargain over because 1eey
were not the original parties to the instrument (as, fc.)g exatrr;pre:
a deed earlier in the chain of title) or because they did no ‘(t) -
see the events as they transpired.? In effef:t, 'the cgu;\t pos:3 eskS
hypothetical expected position fqr the plaintiff anf ﬂ: : epuil ek
to place the plaintiff in that position. The result o h1s ]thetical
bargain simulation is the constructive agreement, or hypo

i 3

bargall’z'rhaps the most explicit example of judicial bz;rgalln ‘51ﬁn;;
ulation is the doctrine of quasi-contract, whereby t Z E }a{un i
is compensated “as if”" (quasi) the.re:‘ were a con‘tract. 031%3 '
the courts usually are not so explicit, one can find many o

! 19.20.

DU va Padific RR. Co. v. El Paso Natural Gas Co., 17 Utah 255, 408 P.2d

910 (1965). See also §10.11 (constructiol? ofh mineral ng?t’:ljiezi)eit e lese

3“Constructive agreement” may be the more accu oell the oo

ill in the gaps in donative transfers by a sir

colorful — term, for the courts fill in rs by a s
i i text, the courts construe u

ilar method. Thus, in the donative context, 1€ uncerfinties

i i he fact that, had the parties
in favor of the donor. This reflects t : B e e e e
eeable events, the donee still would no y

fg(;riisiieg l};l;{g;is so most issues presumably would have been resolved in the

’s favor. . . .

granff?es‘t:rm “hypothetical bargain” appears in legal ‘ht’eratéxr;et,itztég r115, .

comparatively recent coinage. See, e.g., Levmore, Explaining Re e

Va IIj Rev. 65, 68-69 (1985); Easterbrook and Fl;d}\ezi, Cl%se t(é(r)lifgok walnp

ency Costs, Rev. 271, 291 (1986). Judge East t

Agency Costs, 33 Stan. L. e el

ibe arrangements that are wealth-maxir g in the o

gerégut;)edﬁicv?esei, no %arty would grant a benefit without rece1v1irslgd¥feiem‘
perceive/s to be its equal or greater in return, my use of the term
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instances in which
they are doing.*

Not every award of money is a hypothetical bargain; for
example, simply returning money the plaintiff paid is not a hy-
pothetical bargain. Similarly, if the plaintiff proves opportunity
losses and out-of-pocket expenses and the court awards only
out-of-pocket expenses, that is not a hypothetical bargain, for
the plaintiff never would have negotiated to give up opportu-

nity costs for nothing. A court arrives at a hypothetical bargain

when it fully compensates for every item of proved loss under
the formula N — A,

In cases of the third paradigm — where the loss, often ir-
reparable, already has occurred — full realization of the hypo-
thetical bargain is not always practical. It is, however, a useful
ideal in such cases. But an importa

nt distinction between cases
of the second paradigm (specific protection for the less valuable
use) from cases of the fourth paradigm (protection for the more
efficient use conditioned on paym

for a dispute to be treated in the fourth paradigm, compensa-

cannot make it so — if it
of the hypothetical bargain — then in
he court will treat the case within the

the courts expressly state the nature of what

cannot realize the ideal
almost every instance t
second paradigm.5

“One example is cited at §4.4.3, note 18. For exam
see Albert M. Greenfield & Co. v. Kolea, 475 Pa. 351, 380 A.2d 758, 760 (in
Choosing default rule in landlord-tenant case, “the court is left with the task
of determining what the parties would have done had the issue arisen in
contract negotiations”); Phillips Petroleum Co. v. Cowden, 241 F.2d 586 (5th
Cir. 1957) (measure of damages for wrongful geophysical exploration “should
conform fairly closely to the sort of agreement that might actually have been
reached by reasonable parties . . .”’); Sheldon v. Metro-Goldwyn Pictures Corp.,
309 U.S. 390 (1940) (accounting for profits for copyright infringement). See
€specially Union Pacific R.R. Co, v. El Paso Natural Gas Co., supra note 2:

In resolving a dis

ples in other contexts,

: pute about the interpretation
Objective is to determine what the parties inten
and if the intent with respect to some unforese
clearly articulated, what would have been th
verted to such an occurrence. 408 P.2d at 913.

of provisions in a contract the
ded at the time it was executed;
en subsequent occurrence is not
eir intent if their minds had ad-

5 . . .
5 There is the rare exception where transaction costs would make real
argain

ing prohibitive. See Boomer v. Atlantic Cement Co., 26 N.Y.2d 219,
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§19.23. RULES AND OCCASIONS
FOR CONSTRUCTING A
HYPOTHETICAL BARGAIN

Each third or fourth paradigm case is a potential candidate
for a hypothetical bargain. There are, however, fairly rigid cri-
teria for structuring hypothetical bargains. After determining
that such an arrangement is appropriate, a court must ascertain
what kind of agreement the parties might have entered if they
had dealt with the matter themselves beforehand.! In arriving
at its determination, the court considers the same kinds of evi-
dence it might consider if it were determining the scope of an
actual agreement between the parties: their respective pur-
poses, their actual intent at the time, and so forth. In applying
this evidence, the court must abide by both of two rules. First,
the court must put itself in the position of the parties before the
issue arose. For example, if the court is considering how the
parties to a contract might have dealt with an unforeseen issue,
it must act as the parties would have acted without the benefit
of hindsight. Second, if the relation between the parties is not
donative, the court must take account of the fact that had they
negotiated a resolution of the unforeseen issue, the benefits of
the resolution probably would not have been entirely one-sided.
Each party would have required that its concessions be matched
by compensating concessions by the other side. Thus, con-
sidered from the time of contract (or, if appropriate, considered
from the time immediately before the issue arose), the court’s
arrangement must be Pareto-superior.? If the damage already
has occurred (the usual third paradigm case), the court does its
best to achieve this ideal. If the damage has not yet occurred,
inability to achieve Pareto-superiority results in the court’s

257 N.E.2d 870 (1970). In Boomer, 15 plaintiffs owned 8 separate parcels. Yet
even in Boomer, it appears that most of the loss was quantifiable rather than
special. The use of 4 of the parcels is not stated, but all of the remaining 4
were used mainly for the production of income. See the opinions at 72 Misc.
2d 834, 340 N.Y.5.2d 97 (truck repair shop and mobile home sales lot, dairy
farm and tenant house, and auto shop) and at 55 Misc. 2d 1053, 287 N.Y.5.2d
112 (unspecified business).

§19.23. 'See §19.22.

20n Pareto-superiority, see §19.24.
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(t;ieatm% ht‘he case under the second (bargain-stimulating) para-
gm. This becomes apparent when one examines cases involv-

ing persons with pre-existing legal i i j
the b wit P g legal relationships, the subject of

§19.24. THE PRE-EXISTING RELATIONSHIP CASES

. Many cases involve parties among whom there is some pre-
existing relational structure: co-owners of real or prel
property, landlord and tenant, vendor and vendee truIs)geszon?:l
beneflaary, members of the same organization s,harehol(i:1
in the Same corporation, or parties to a contra;:t that fails :S
addre-ss the issue at hand. The striking fact about such cas y
especially when there already is a governing mechanism tl?asé
hobaties. ad prev%ogsly_ a}ccgptgd (for example, a corporate

ot directors), is judicial insistence on full compensatio
toV before a court will sanction an action by A. This is t o
even if V represents a small minority of the entire érou Thrue
ff the hgrm can continue into the future and com enfa;ti e
1mpract1cal{ the courts treat the matter as a seconI?i paracci)in rlj
g?ssgm;ugg;ch };S to say they protect the lesser right in the hogpe
o s matgt ! Ii%a;nflggﬁl}i (;;zfzie'nsaﬁon is practical, the courts
Igm case — i

greater right, conditional on full c%)mpeniatiorr)\r(;(t)ictf: lg:st;*e

In economic terms, the courts do not sustain group actioné

even when they are un, 1 icient!
superior. ey questionably efficient! unless they are Pareto-

_—
§19.24. 'An action is
net economic val i

’

" to mean much the

Sime . ; e
as the philosophical term utilitarian” — that is, increasing net happi

ness more than decreasing it.

A S . .

L : pa:ggr; iz il:atreto‘superlor for a particular group if after the action at

a society bt fomk e telr off and no person is worse off. To illustrate, imagine

Worth o i people (A, V-1, and V-2) in which each person has a net
- Assume that A undertakes an action that increases his own

worth of V-1 to $120 but decreases
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Many illustrations of this judicial predisposition may be
drawn from the law of conveyancing, and some of these are
examined in this book.? Following are several other examples:

1. If the trustee of a private trust manages property for a
life beneficiary and a remainderman, the trustee may not invest
in a way that disproportionately harms one beneficiary, even
though the net result is good for the trust as a whole. If the
trustee wishes to retain the investment, he must compensate
the losing beneficiary from the gains of the winner. Thus, when
a trustee purchases a wasting asset with a high current income
and little future principal, some of the income must be ““amor-
tized,” or allocated to the remainderman.*

2. In close corporation cases the courts authorize dissolu-
tion for “oppression” of the minority where majority conduct,
even if reasonable for the entity as a whole, defeats the minor-

duces V-2's wealth from $100 to $90, thereby leaving him worse off. The
action can be made Pareto-superior if compensation for V-2s loss is built into
it. If as part of the measure A and V-1 each give V-2 $5, A and V-1 still are
better off (having $145 and $115, respectively), and V-2 is no worse off. Com-
pensation has rendered an efficient action both efficient and Pareto-superior.

“Unexpected consequences’” may include bitterness and demoralization
of V-2 that may outweigh the monetary gains of the action unless V-2 is com-
pensated. Professor Michelman uses the phrase “critical demoralization” to
define a situation in which such demoralization exceeds the ’settlement cost”
(administrative cost) of compensating V-2. See Michelman, Property, Ultility,
and Fairness: Comments on the Ethical Foundations of “Just Compensation”
Law, 80 Harv. L. Rev. 1165, 1214 (1967).

It is clear that any truly efficient action can be rendered Pareto-superior
through the compensation device, unless the costs of compensation are un-
usually high. Obversely, if A and V-1 do not have enough gains to be able to
compensate V-2, then, although the action may have benefited A and V-1, it
really wasn't efficient and never should have been undertaken. For example,
if an action benefits A and V-1 $20 each but costs V-2 $50, the action is not
efficient. Net losses ($50) exceed net gains ($40). “Thus, it would appear that
any measure which society cannot afford or, putting it another way, is un-
willing to finance under conditions of full compensation, society cannot af-
ford at all.” Michelman, supra, at 1181. Compare San Diego Gas & Elec. Co.
v. City of San Diego, 450 U.S. 621, 621 n.26 (1981) (Brennan, J. dissenting)

Efficiency is sometimes called potential Pareto-superiority.

°E.g., §10.11 (construction of “other minerals”).

43A A. Scott, The Law of Trusts 184 (4th ed. 1988) (W. Fratcher ed.); cf

id. at 211 (allocating part of the sale price of property not producing incom
to life beneficiary).

566

Munity Club v. §
could not exercis
Purchasers’ cont
€vation); Peters

Chapter 19. Hypothesis on the Principles of Private Law

i'ty’s reasonable expectations.
tifiable and those in contro] ca

need not be dissolved.¢

joining that they would be b

4. Under the “change

*Matter of Kem
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5 . .
But if the minority’s loss is quan-
Tt compensate for it, the corporation

doctrine applied to
rvitudes survive even

473 N.E.2d 1173, 484

Meiselman, 309 N.C. 279, 307 S.E.2d 551
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ut if he disapproves
nd J. Alexander;,pLaws
Law 443-461 (1986).
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e exclusive right to pro-
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1vereq In a fair and nondisc

nment
rimina-
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also Annot., 61 A.L.R.3d 97¢ (197;)). 10 Neb. 157, 193 N.W.

*Riley v. Stoves, 22 Arj
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Co. v, Truskolaski, 88 Nev. 200, f9p5 P.2d 624
wanson, 24 Wash. A

, 526 P.2d 747 (1974); Western Land
(1972). See also Lakemoor Com-
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even though lot owner had noticepof res-

nc., 117 N.J. Super. 155, 283 A.2d 911 (Ch.
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Mineral law provides many illustrative cases, often involv-
ing conflicts between landowners and the owners of mineral
interests. The usual scenario is that a consensual agreement —
such as a mineral deed or oil and gas lease — governs the broad
outlines of the parties’ relationship, but the parties have never
agreed on important details. The judicial resolution is either to
immunize the threatened party completely (when loss would
be nonquantifiable, which is seldom the case in mineral dis-
putes) or to simulate a bargain to fill the gap in the parties’ real
agreement. Thus:

5. The courts regulate the relationship between the owners
of minerals and the holder of the executive right to ensure that
the holder of the executive right makes only decisions that are
Pareto-superior.’

6. The courts regulate the relationship between mineral
lessor and lessee, to the extent not governed by actual agree-
ment,'? by the imposition of implied covenants.!! These im-
plied covenants define the duties of the lessee to explore and
drill, but only in such a way that neither party suffers noncon-
sensual loss.!?

7. The courts simulate bargains to deal with the uncer-
tainty caused by “other minerals” clauses of deeds and leases.
For many years the courts did this with specific relief, but more
recently they have turned to monetary compensation devices
to ensure Pareto-superiority. Thus, the Texas Supreme Court,

Div. 1971) (disallowing burden of assessment where it would impose a dis-
proportionate burden on some owners in violation of contract expectancies).

°Thus, the right to lease the mineral interest of another cannot be exer-
cised “so as to obtain benefits for O that would not also be shared by A.” R.
Hemingway, The Law of Oil and Gas 48 (1983). See also Manges v. Guerra,
673 5.W.2d 180 (Tex. 1984).

1%Eastern Oil Co. v. Beatty, 71 Okla. 275, 177 P. 104 (1918) (no implied
development covenant where parties have agreed on delay rentals as substi-
tute).

' Cf. the application of implied covenants in other incomplete contracts.
Wood v. Lucy, Lady Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 (1917) (Cardozo,
J.) (implied promise to use best efforts).

"?E.g., Superior Oil Co. v. Devon Corp., 604 F.2d 1023 (8th Cir. 1979)

(drilling required to fulfill expectations of lessor, but only if there is a reason-

able expectation of profit for lessee).
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St. L.J. 41, 85-
19y 57881(, 1990). See also Grey v. Coastal States
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gas law, now permits the mineral
under an “other mineralg” clause
of compensation to the affected

Fgrther illustrations of the Pareto-superiority rule arise ;
Cases involving property owners associati d Gations
governing condominiums, residential
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§19.25. CONCLUSION: ROLES OF EFFICIENCY AND
POLICY IN PRIVATE LAW

The previous section examined the courts’ treatment of
disputes involving persons in pre-existing legal relationships.
The conclusion was that in such disputes, as in other private
law cases, the courts are true to the principles of consent, pre-
vention, and compensation. The implication was that the courts
judge cases on a standard of Pareto-superiority — refusing to
impose nonconsensual loss, even to further societal goals of
efficiency and public policy.

This should be a controversial conclusion, for it has long
been the fashion to explain private law cases from a public pol-
icy standpoint. However, several additional facts suggest that
in such cases “social welfare” takes a back seat to individual
justice, and, indeed, may not be on the same bus.

First, it is difficult to find private law cases in which indi-
vidual interests are, without prior consent, sacrificed for the
benefit of a group or for the benefit of society at large." If public
policy considerations did heavily shape private law, then we
should encounter many such cases.

Second, although law-and-economics scholars have ob-
served that most legal rules are socially efficient, efficiency is
not the reason for such rules. The rules are efficient because
they are designed to enforce, stimulate, or simulate consent,
and most people act in wealth-maximizing ways (at least in mi-
crocosm). In other words, an efficient legal system is the by-
product of respect for free choice and individual autonomy.

A.2d 765 (1990) and McIntyre v. Zara, 394 S.E.2d 897 (W. Va. 1990) (phrase
“subject to future restrictions” subject to reasonableness review; if V sought
rescission, he was entitled to return of reliance interest in form of value of
improvements). :
§19.25. 'Most involve old rules of property imposed for policy pur-
poses, such as the rule that “heirs” be mentioned in a deed to convey a fee
simple, the doctrine of destructibility of contingent remainders, and the rule
against unreasonable restraints on alienation, Many of these cases are

explainable on other grounds, however, and most of the old doctrines have
been abandoned. See Chapter 9.
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port to rely on public policy,* their policy discussion usually
does not provide the rule of decision. Fither the policy lan-
guage is dictum, or it serves an evidentiary purpose. For ex-
ample, the social importance of a fact casts light on whether the
parties had an agreement and, if so, what the scope of that
agreement was. Thus, a court may hold a boilerplate clause in
a consumer contract to be unconscionable because it was writ-
ten in tiny type or its terms are technical or unexpected; usu-
ally, however, the determinative fact is that the consumer did
not consent to it.> Similarly, the warranty of habitability in
apartments and new homes, sometimes said to be a creature of
policy,® is better justified as a reflection of inferred understand-
ing. The doctrine of adverse possession has been said to reflect
society’s interest in clear titles and in the full use of land,” but
if so, that doctrine is an erratic way of furthering such policies.
Actually, the doctrine of adverse possession has assumed its
present form because it reflects the concepts of estoppel and
consensual abandonment.®

Another evidentiary use of judicial “public policy”” discus-
sions is to respond to testimony that seems perjured or clearly
mistaken.” If in Hobbs v. Massasoit Whip Co. the factory manager

“Not surprisingly, these opinions are found in law school casebooks in
disproportionate numbers. For a more primitive, and more honest, view, see
Bodcaw Lumber Co. v. Goode, 160 Ark. 48, 254 S.W. 345 (1923) (rejecting
litigants’ attempt to inject public policy in a private law dispute).

°See Dunham, Merger by Deed — Was It Ever Automatic?, 10 Ga. L.
Rev. 419, 439 (1976): In discussing why boilerplate warranty disclaimers in
contracts yield to specific stated warranties, the author states, “[TThis is not
because of ‘consumerism,” ‘contracts of adhesion,’ ‘disparity of bargaining
position,” “unconscionability,” or . . . because the buyer fits the category of a
‘protected party.” The problem is really one of determining what the parties
were bargaining about. . . .” Id. See §19.6 for a discussion of boilerplate lan-
guage in written contracts.

°E.g., Green v. Superior Court, 10 Cal. 3d 616, 517 P.2d 1168, 111 Cal.
Rptr. 704 (1974).

”Cf. Ballantine, Title by Adverse Possession, 32 Harvard L. Rev. 135 (1918).

8See §19.10 and §19.11. .

°Other purposes include (1) dealing with parties who attempted to mis-
lead others, §19.11, (2) assisting in the structuring of hypothetical bargain
§19.24, and (3) justifying punitive awards not supportable on compensatory.
grounds. The third is the only true public policy usage.
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§19.25

then American private law judging is an essen.tiall.y nonpolitical
process. Instead, it is a process in which conscientious govern-

ment agents respect the private ordering of.affairs: a remark-
able, and ultimately heroic, feat of self-restraint.
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