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demonstrating pretext, these statements sup-
port appellees’ claims about de la Cruz’s
ability to communicate effectively in English.

Finally, we note that the presence of other
Hispanics in the Adoption Unit, including
Ayala (Berman’s supervisor) and Rivera,
while not dispositive, confirms our conclusion
that appellees’ asserted non-discriminatory
reasons for de la Cruz’s transfer are not, as a
matter of law, pretextual.

B. Mixed Motive Claim

[13-15]1 De la Cruz also asserts a “mixed
motives”—one legitimate, one diseriminato-
ry—claim. In a “mixed motives” case, a
plaintiff must initially proffer evidence that
an impermissible criterion was in fact 2 “mo-
tivating” or “substantial” factor in the em-
ployment decision. Price Waterhouse .
Hopkins, 490 U.S. 228, 258, 109 S.Ct. 1775,
1794-95, 104 L.Ed.2d 268 (1989); Tyler v
Bethlehem Steel Corp.,, 958 F.2d 1176, 1181
(2d Cir.), cert. denied, 506 U.S. 826, 113 S.Ct.
82, 121 L.Ed.2d 46 (1992). This burden is
greater than the level of proof necessary to
make out a McDonnell Douglas prima facie
case. Once the plaintiff offers such evidence,
the burden shifts to the employer to demon-
strate that it would have reached the same
decision even in the absence of the impermis-
sible factor. Mt. Healthy City Sch. Dist. Bd.
of Educ. v. Doyle, 429 U.S. 274, 287, 97 S.Ct.
568, 576, 50 L.Ed.2d 471 (1977); Tyler, 958
F.2d at 1181.

De la Cruz’s proffer of evidence of an
impermissible motive is inadequate. He ar-
gues, first, that Berman’s alleged ecomment
that his problems were “cultural” and Wein-
berg’s comment that he and his new Hispanic
supervisor “will understand each other bet-
ter” are direct evidence of discrimination.
As noted, however, these alleged statements,
made in the context of a justified concern
over language skills and problems arising out
of transliteration, are not evidence of dis-
crimination. - Gf. Brown v. East Miss. Elec.
Power Ass’n, 989 F.2d 858, 861 (5th Cir.1993)
(repeated and explicit use of racial epithet
sufficient evidence of direct diserimination).
De la Cruz relies, second, upon Berman’s
alleged retaliation against him in denying
him overtime to conduct Spanish-language

orientation sessions. This claim is unsub-
stantiated. The record reveals no evidence
that de la Cruz ever formally requested over-
time, and there is some evidence that he
received overtime for conducting English-
language orientation sessions.

We therefore affirm.
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ed States District Court for the Northern
District of New York, Thomas J. McAvoy,
Chief Judge, dismissed, and plaintiffs appeal-
ed. The Court of Appeals, Miner, Circuit
Judge, held that: (1) naturalization clause did

not obligate federal government to reimburse’

state for expenditures on aliens; (2) claim
that federal government violated naturaliza-
tion clause was nonjusticiable; (3) claim that
federal immigration policy infringed on its
citizens’ right to determine spending priori-
ties of their state and local governments in
violation of guarantee clause was nonjusticia-
ble; (4) claim that federal government violat-
ed invasion clause by failing to provide pro-
tection from influx of legal and illegal aliens
was nonjusticiable; and (5) state was not
coerced by federal immigration policy into
providing social, educational, health, and cor-
rectional services in violation of the Tenth
Amendment.

Affirmed.

Van Graafeiland, Circuit Judge, éofl—
curred in result.

1. Federal Courts 794

‘When reviewing district court’s dismiss-

" al of complaint for failure to state claim,
Court of Appeals accepts facts alleged in
complaint as true.. Fed.Rules Civ.Proc.Rule
12(b)(6), 28 U.S.C.A.

2. Aliens &=39, 54.4

Federal government’s exclusive power
over immigration granted by the Naturaliza-
tion Clause did not obligate federal govern-
ment to reimburse states for their expendi-
tures on legal and illegal aliens. U.S.C.A.
Const. Art. 1, § 8, cl. 4.

3. Aliens =39

Federal government has plenary power
over immigration.

4, States &=4.16(1)

Federal government may exercise its
plenary powers even though effects of such
exercises of power may be onerous to states.

5. Constitutional Law ¢=68(1)

State’s claim that federal government
violated naturalization clause by not provid-

ing reimbursement for expenditures made
because of federal government’s failed immi-
gration policy was nonjusticiable under politi-
cal question doetrine; there were no judicially
discoverable and manageable standards for
resolving whether federal government’s im-
migration policy was failure. U.S.C.A.
Const. Art. 1, § 8, cL 4.

6. Constitutional Law <=68(1)

State’s claim that federal immigration
policy infringed on its citizens’ right to deter-
mine spending priorities of their state and
local governments in violation of guarantee
clause was nonjusticiable political question.
U.S.C.A. Const. Art. 4, § 4.

7. Constitutional Law <=68(1)

State’s claim that federal government
violated invasion clause by failing to protect
it from influx of legal and illegal aliens was
nonjusticiable, as matter of foreign policy.
U.S.C.A. Const. Art. 4, § 4.

8. States &4

For state to be afforded protections of
invasion clause, it must be exposed to armed
hostility from another political entity, such as
another state or foreign country that is in-
tending to overthrow the state’s government.
U.S.C.A. Const. Art. 4, § 4.

9. States ¢4.16(3)

New York State was not coerced by
federal immigration policy into providing so-
cial, educational, health, and correctional ser-
vices in violation of the Tenth Amendment;
emergency medical care requirement applied
because New York State chose to participate
in federal Medicaid program; education to
illegal immigrant children requirement was
derived from Constitution, and thus could not
violate Tenth Amendment; and state’s obli-
gation to incarcerate illegal aliens-stemmed
from its own law and not from any federal
mandate. U.S.C.A. Const.Amend. 10.

10. States ¢=4.16(1)

Tenth Amendment does not permit
states to avoid constitutional requirements.
U.S.C.A. Const.Amend. 10.
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11. Administrative Law and Procedure
701
Aliens &54.3(1)

Decisions relating to immigration control
are discretionary matters, precluded from ju-
dicial review by Administrative Procedure
Act. 5US.CA. § 701(a)@).

12. Aliens &=54.3(1)

Determination whether Immigration and
Naturalization Act (INS) adequately con-
trolled immigration into New York State, and
whether revenues should have been directed
to that problem rather than at other projects
considered priorities by the INS was strictly
discretionary matter, not subject to judicial
review. Immigration and Nationality Act,
§ 103(a), 8 U.S.C.A. § 1103(a).

Appeal from a judgment entered in the
United States District Court for the North-
ern District of New York (McAvoy, C.J.)
granting defendants’ motion to dismiss, the
distriet court having found that plaintiffs’
complaint seeking financial support from the
federal government to compensate New York
State and its subdivisions for costs associated
with the eduecation, confinement, health, and

welfare of legal and illegal aliens failed to-

state claims for relief under the Naturaliza-
tion Clause, the Guarantee Clause, the Inva-
sion Clause, the Tenth Amendment, and the
Administrative Procedure Act.
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Before: VAN GRAAFEILAND, MINER
and CABRANES, Cireuit Judges.

MINER, Circuit Judge:

Plaintiffs-appellants New York State Sena-
tors Frank Padavan, Charles D. Cook, Jo-
seph R. Holland, Serphin R. Maltese, John J.
Marchi, Michael J. Tully, Jr., and Dale M.
Volker, along with Rensselaer, Nassau, and
Suffolk Counties! (together, the “plaintiffs”)
appeal from a judgment entered in the Unit-
ed States District Court for the Northern
District of New York (McAvoy, C.J.) grant-
ing the motion of defendants-appellees Unit-
ed States of America e¢f al. (the “federal
government”) to dismiss the plaintiffs’ com-
plaint pursuant to Fed.R.Civ.P. 12(b)6).
The district court found that the plaintiffs’
complaint seeking financial support from the
federal government to compensate New York
State and its subdivisions for costs associated
with the education, confinement, health, and
welfare of legal and illegal aliens failed to
state claims for relief under the Naturaliza-
tion Clause, the Guarantee Clause, the Inva-
sion Clause, the Tenth Amendment, and the
Administrative Procedure Act. We assume,
without deciding, that these plaintiffs have
the requisite standing to bring this action
and, for the reasons that follow, we affirm
the judgment of the district court.

BACKGROUND

[11 When reviewing a district court’s dis-
missal of a complaint for failure to state a
claim, we accept the facts alleged in the
complaint as true. Hariford Fire Ins. Co. v.
California, 509 U.S. 764, ——, 113 S. Ct.
2891, 2895, 125 L.Ed.2d 612 (1993); Gant v.
Wallingford Bd. of Educ., 69 F.3d 669, 670
(2d Cir.1995). According to the complaint in
this case, the federal government has failed
to control illegal immigration, and this failure
has had serious financial consequences for
New York State. The plaintiffs assert that
there are over 530,000 illegal aliens residing

of all counties in New York State.
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in New York and at least 50,000 entering the
state every year. The plaintiffs claim that,
in 1993, the cost to New York State and its
subdivisions of providing services to legal
and illegal immigrants amounted to $5.6 bil-
lion.

Based on the foregoing, the plaintiffs plead
seven causes of action, claiming that the fed-
eral government has violated various statuto-
ry and constitutional provisions in carrying
out its immigration policy. Plaintiffs allege
that the federal government has violated:
the Naturalization Clause (Counts I and II);
the Guaranty Clause (Counts IIT and IV);
the Invasion Clause (Count V); the Tenth
Amendment (Count VI); and the Immigra-
tion and Naturalization Act (“INA”) (Count
VII). As relief, the plaintiffs principally seek
monetary support from the federal govern-
ment to compensate New York State and its
subdivisions for the expenditures it has been
constrained to make as a result of the federal
government’s immigration policy.

At an April 10, 1995 hearing on the federal
government’s motion to dismiss, the district
court found that Counts I through V and
Count VII raised nonjusticiable political
questions and failed to state claims upon
which relief could be granted. As to Count
VI, the district eourt did not decide whether
the claim was justiciable, but found that it
failed to state a claim upon which relief could
be granted. By Order dated April 18, 1995,
the district court dismissed the plaintiffs’
complaint. This appeal followed.

DISCUSSION

We review de novo a grant of a motion to
dismiss pursuant to Fed.R.Civ.P. 12(b)(6).
Allen v. WestPoint—Pepperell, Inc., 945 F.2d
40, 44 (2d Cir.1991). “[A] complaint should
not be dismissed for failure to state a claim
unless it appears beyond doubt that the
plaintiff can prove no set of facts in support
of his claim which would entitle him to re-
lief.” Hughes v. Rowe, 449 U.S. 5, 10, 101
S.Ct. 173, 176, 66 1..Ed.2d 163 (1980).

1. Naturalization Clause

[21 In the first two counts of their com-
plaint, the plaintiffs allege two causes of ac-
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tion predicated on the Naturalization Clause.
The Naturalization Clause, in relevant part,
states that “Congress shall have Power ...
To establish an uniform Rule of Naturaliza-
tion.” U.S. Const. art. I, § 8 In Count I,
the plaintiffs claim that, because the Natural-
ization Clause grants the federal government
exclusive power over immigration, the Natu-
ralization Clause requires the federal govern-
ment to reimburse New York State for any
costs that it has incurred as a consequence of
the federal government’s immigration policy.
In Count II, the plaintiffs contend that, be-
cause the federal government has failed to
control illegal immigration and has failed to
reimburse New York State for any expenses
the state has paid as a result of its failed
immigration policy, the federal government

has violated the Naturalization Clause.

a. C’ount I

[31 It is unchallenged that the federal
government has plenary power over immi-
gration. The Supreme Court has stated that
“[t]he authority to control immigration ... is
vested solely in the Federal government,”
Truax v. Raich, 239 U.S. 33, 42, 36 S.Ct. 7,
11, 60 L.Ed. 131 (1915), and that the formula-
tion of “[plolicies pertaining to the entry of
aliens and their right to remain here ... is
entrusted exclusively to Congress,” Galvan .
Press, 347 U.S. 522, 531, 74 S.Ct. 7317, 743, 98
L.Ed. 911 (1954). From these well-estab-
lished principles, the plaintiffs draw the novel
conclusion that the federal government is
obligated to reimburse New York State for
expenditures that it has made on legal and
illegal aliens. We think that this contention
is without merit.

[4] First, there is no constitutional or
statutory support for the plaintiffs’ conten-
tion. Moreover, the plaintiffs cannot point to
any caselaw to support their proposition. In-
deed, constitutional principles enunciated by
the Supreme Court support a different con-
clusion. As far back as McCulloch v. Mary-
land, 17 U.S. (4 Wheat.) 316, 4 L.Ed. 579
(1819), the Supreme Court has held that the
federal government may exercise its plenary
powers even though the effects of such exer-
cises of power may be onerous to the states.
See id. at 427 (“It is of the very essence of
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supremacy, to remove all obstacles to its
action within its own sphere, and so to modi-
fy every power vested in subordinate govern-
ments, as to exempt its own operations from
their own influence.”). Such prineiples con-
tinue to apply. See Garcia v. San Antonio
Metro. Transit Auth., 469 U.S. 528, 549, 105
S.Ct. 1005, 1016-17, 83 L.Ed.2d 1016 (1985)
(“Interference with the power of the States
was no constitutional eriterion of the power
of Congress. If the power was ... given,
[Congress] might exercise it, although it
[may] interfere with the laws, or even the
Constitution of the States.” (citation omit-
ted)).

The plaintiffs’ only argument—outside of
their broad assertion that the federal govern-
ment’s plenary power over immigration re-
quires it to reimburse New York State—is
that the immigration power is unique among
federal powers and that this, coupled with
various federal statutory and constitutional
mandates requiring expenditures for or on
behalf of aliens by New York State, gives
rise to a duty by the federal government to
reimburse New York State. Although the
immigration power may be unique, there is
no statutory or constitutional provision for
reimbursement, nor is there any caselaw au-

_thority that supports it. Accordingly, Count
I was properly dismissed by the district
court.

b Count IT

[5] In Count II, the plaintiffs contend
that, because the federal government has
plenary power over immigration and because
it has failed to control immigration, the fed-
eral government has violated the Naturaliza-
tion Clause by not reimbursing New York
State for expenditures that it has had to
make as a result of the federal government’s
failed immigration policy. We think that
Count IT-was properly dismissed by the dis-
trict court as nonjusticiable.

In determining whether an issue is nonjus-
ticiable under the political question doctrine,
we apply the analysis set forth by the Su-
preme Court in Baker v. Carr, 369 U.S. 186,
82 8.Ct. 691, 7 L.Ed.2d 663 (1962). In Bak-
er, the Court stated:

Prominent on the surface of any case held
to involve a political question is found a
textually demonstrable constitutional com-
mitment of the issue to a coordinate politi-
cal department; or a lack of judicially dis-
coverable and manageable standards for
resolving it; or the impossibility of decid-
ing without an initial policy determination
of a kind clearly for nonjudicial discretion;
or the impossibility of a court’s undertak-
ing independent resolution without ex-
pressing lack of the respect due coordinate
branches of government; or an unusual
need for unquestioning adherence to a po-
litical decision already made; or the poten-
tiality of embarrassment from multifarious
pronouncements by various departments
on one question.
Id. at 217, 82 S.Ct. at 710. Applying the
factors set forth in the Baker analysis, it is
evident that Count II presents a nonjusticia-
ble question. First, as the district court
properly found, it cannot be disputed seri-
ously that there is “a textually demonstrable
constitutional commitment” of naturalization
and immigration to Congress. See U.S.
Const. art. I, § 8. Because of this textual
commitment, “the power over aliens is of a
political character and therefore subject
only to narrow judicial review.” Fiallo v.
Bell, 430 U.S. 787, 792, 97 S.Ct. 1473, 1478,
52 L.Ed.2d 50 (1977) (citation omitted). In
addition, there is “a lack of judicially discov-
erable and manageable standards for resolv-
ing” whether the federal government’s im-
migration policy is a failure. Because the
question whether immigration control is a
failure is largely a matter of opinion, it like-
ly would be impossible for this court to
reach a conclusion on the matter. Further-
more, this court’s adjudication of questions
as to the success or failure of the federal
government’s immigration policy poses a
grave risk of national embarrassment and
clearly is something better left to the elect-
ed branches -of our national government.
For these reasons, Count IT was properly
dismissed as nonjusticiable.

2. Guarantee Clause

[61 Counts III and IV of the plaintiffs’
complaint are predicated on the Guarantee
Clause. The Guarantee Clause provides:
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“The United States shall guarantee to every
State in this Union a Republican Form of
Government.” U.S. Const. art. IV, § 4. The
plaintiffs argue that the federal immigration
policy infringes on the right of the citizens of
New York to determine, through their repre-
sentatives, the spending priorities of their
state and local governments, and therefore
that it violates the Guarantee Clause. We
disagree.

The Supreme Court traditionally has held
that claims brought under the Guarantee
Clause are nonjusticiable political questions.
See Colegrove v. Green, 328 U.S. 549, 556, 66
S.Ct. 1198, 1201, 90 L.Ed. 1432 (1946) (hold-
ing that a “[v]iolation of the great guaranty
of a republican form of government in States
cannot be challenged in the courts”); see also
City of Rome v. United States, 446 U.S. 156,
182 n. 17, 100 S.Ct. 1548, 1564 n. 17, 64
L.Ed2d 119 (1980); Pacific States Tel. &
Tel. Co. v. Oregon, 223 U.S. 118, 32 S.Ct. 224,
56 L.Ed. 377 (1912). . While it is possible that
“perhaps not all claims under the Guarantee
Clause present nonjusticiable political ques-
tions,” see New York v. United States, 505
U.S. 144, 185, 112 S.Ct. 2408, 2433, 120
L.Ed.2d 120 (1992), there is no basis for us to
say that the plaintiffs here have presented a
justiciable claim. Furthermore, nothing in
their complaint indicates in any way that
federal immigration policies are depriving
New York State of a republican form of
government. '

3. Invasion Clause

[71 In Count V, the plaintiffs contend
that the federal government violated the In-
vasion Clause ? because the influx of legal
and illegal aliens into New York State repre-
sents an “invasion,” and the federal govern-
ment has failed to protect New York State
from this invasion. We think that this count
was properly dismissed by the district court.

[81 Assuming, arguendo, that the plain-
tiffs’ Invasion Clause claim is justiciable, the
claim still must be dismissed for failure to
state a claim upon which relief can be grant-
ed. In order for a state to be afforded the

2. The Invasion Clause states: “The United States
... shall protect each of [the states] against Inva-
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protections of the Invasion Clause, it must be
exposed to armed hostility from another po-
litical entity, such as another state or foreign
country that is intending to overthrow the
state’s government. See The Federalist No.
43 (James Madison) (stating that the reason
for the Invasion Clause is to protect the
states from “foreign hostility” and from “am-
bitious or vindictive enterprises” on the part
of other states or foreign nations). Clearly,
New York State is not being subjected to the
sort of hostility contemplated by the Fram-
ers.

In any event, the plaintiffs’ Invasion
Clause claim is nonjusticiable. The protec-
tion of the states from “invasion” involves
matters of foreign policy and defense, which
are issues that the courts have been reluc-
tant to consider. See, e.g., Barclays Bank
PLC v. Franchise Tax Bd., — U.S. ——,
———-——, 114 S.Ct. 2268, 2284-85, 129
L.Ed.2d 244 (1994); Chicago & S. Air Lines
v. Waterman S.S., 333 U.S. 103, 111, 68 S.Ct.
431, 436, 92 L.Ed. 568 (1948).

4. Tenth Amendment

[9]1 In Count VI of their complaint, the
plaintiffs contend that the federal immigra-
tion policy has coerced New York State into
providing social, educational, health, and cor-
rectional services in violation of the Tenth
Amendment. The Tenth Amendment pro-
vides: “The powers not delegated to the
United States by the Constitution, nor pro-
hibited by it to the States, are reserved to
the States respectively, or to the people.”
U.S. Const. amend. X. The Supreme Court
has interpreted the Tenth Amendment as
prohibiting Congress from “simply ‘comman-
dee[ring] the legislative processes of the
States by directly compelling them to enact
and enforce a federal regulatory program.’”
New York, 505 U.S. at 161, 112 S.Ct. at 2420
(quoting Hodel v. Virginia Surface Mining
& Reclamation Assn, Inc., 452 U.S. 264, 288,
101 S.Ct. 2352, 2366, 69 L.Ed.2d 1 (1981)).

The plaintiffs allege that “they are re-
quired to implement federal mandates by,

sion.” U.S. Const. art. 1V, § 4.
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among other things, the restrictions placed
on the form of legislation that they may
enact.” - As examples, the plaintiffs point to
the fact that New York State may not refuse
to provide emergency medical care to illegal
aliens, and that, under Plyler v. Doe, 457
U.S. 202, 102 S.Ct. 2382, 72 L.Ed.2d 786
(1982)2 New York State may not deny an
education to immigrant children, including
illegal aliens. Furthermore, the plaintiffs
claim that New York State is forced to ex-
pend funds to incarcerate illegal immigrants.
We think that the plaintiffs’ claims are base-
less because the federal government is not
“commandeering” New York State into pro-
viding these services.

For instance, as to the plaintiffs’ claim that
they must provide emergency medical ser-
vices to illegal immigrants, this is only true
because New York State participates in the
federal Medicaid program. Medicaid is a
voluntary program in which states are free to
choose whether to participate. Wilder ».
Virginia Hosp. Ass’n, 496 U.S. 498, 502, 110
S.Ct. 2510, 2513-14, 110 L.Ed.2d 455 (1990).
If New York chose not to participate, there
would be no federal regulation requiring the
state to provide medical services to illegal
aliens.

[10]1 In addition, the requirement that
states provide education to illegal immigrant
children is derived from the Constitution and
therefore cannot violate the Tenth Amend-
ment. The purpose of the Tenth Amend-
ment is to limit Congress from usurping
power that was reserved to the states. See,
e.g., New York, 505 U.S. at 156-57, 112 S.Ct.
at 2417-18. The Tenth Amendment does not
permit states to avoid constitutional require-
ments. See Puerto Rico v. Branstad, 483
US. 219, 228, 107 S.Ct. 2802, 2808, 97
L.Ed.2d 187 (1987) (holding that, “[blecause
the duty is directly imposed upon the States
by the Constitution itself, there can be no
need to weigh the performance of the federal
obligation against the powers reserved to the
States under the Tenth Amendment”). Fi-
nally, while it may be true that New York
State spends a large sum of money on the

3. In Plyler, the Supreme Court held that a Texas
statute that discriminated in public education on
the basis of illegal alienage violated the Equal

incarceration of illegal immigrants convicted
of state felonies, the state’s obligation to
incarcerate illegal aliens stems from its own
laws, and not from any federal mandate.
For these reasons, the district court properly
dismissed the plaintiffs’ Tenth Amendment
claim.

5. Administrative Procedure Act

In their final Count, the plaintiffs contend
that the Immigration and Naturalization Ser-
vice (“INS”) has failed to carry out its “duty
to control and guard the boundaries and
borders of the United States” as required by
the INA, 8 US.C. § 1103. The plaintiffs
argue that, under the Administrative Proce-
dure Act (“APA”), this failure is arbitrary,
capricious, and an abuse of diseretion. See 5
U.S.C. § 706(2¥A). We think that judicial
review of this matter is precluded and that
the count was properly dismissed by the
distriet court.

[11] Decisions relating to immigration
control are discretionary matters, and the
APA precludes judicial review of matters
“committed to agency discretion by law.” 5
US.C. § 701(a)2). The Supreme Court in
Heckler v. Chaney, 470 U.S. 821, 105 S.Ct.
1649, 84 L.Fd.2d 714 (1985) held that, under
§ 701(a)2), judicial review is precluded “if
the statute is drawn so that a court would
have no meaningful standard against which
to judge the agency’s exercise of discretion.”
Id. at 830, 105 S.Ct. at 1655.

[12] In the present case, in determining
the merits of the plaintiffs’ claim, we would
have to consider whether the INS adequately
has controlled immigration into New York
State, and whether revenues should have
been directed to that problem rather than at
other projects considered priorities by the
INS. Because this is strictly a discretionary
matter, the plaintiffs’ claim is not reviewable
by this court. See 8 U.S.C. § 1103(a) (“[The
Attorney General] shall have the power and
duty to control and guard the boundaries and
borders of the United States against illegal
entry of aliens and shall, in [her] discretion,

Protection Clause of the Fourteenth Amendment.
See 457 U.S. at 230, 102 S.Ct. at 2401-02.
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appoint for that purpose such number of
employees of the Service as to [her] shall
appear necessary and proper.”). For these
reasons, we think that the district court
properly dismissed Count VII.

CONCLUSION

In view of the foregoing, we affirm the
judgment of the district court dismissing the
complaint for failure to state a claim.

VAN GRAAFEILAND, Circuit Judge,
concurring in result:

Because I believe that my colleague’s opin-
ion establishes some unnecessarily broad le-
gal principles that we might find difficult to
distinguish in future cases, I am content to
concur in the result. I do so.
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David TONNESEN, Plaintiff-Appellant,
v.

YONKERS CONTRACTING COMPANY,
INC. and Weeks Marine Inc., a Joint
Venture, Defendants—Appellees.

No. 581, Docket 95-7439.

United States Court of Appeals,
Second Circuit.

Argued Dec. 1, 1995.
Decided April 19, 1996.

A worker who was a member of a dock-
working gang and who was injured by a
wooden building form that swung free while
suspended on a barge, brought action under
the Jones Act and the Longshore and Har-
bor Workers’ Compensation Act (LHWCA).
Employer moved for summary judgment.
The United States District Court for the
Eastern District of New York, Joanna Sey-
bert, J., 847 F.Supp. 12, granted summary
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judgment. Worker appealed. The Court of
Appeals, Parker, District Judge, sitting by
designation, held that: (1) summary judg-
ment on the “vessel in navigation” question
under the Jones Act is appropriate only
when the facts and law will reasonably sup-
port but one conclusion, and (2) genuine is-
sues of material fact existed, precluding sum-
mary judgment, on whether a barge that had
been rendered immobile at a bridge con-
struction site was a “vessel in navigation.”

Reversed and remanded.

1. Seamen ¢&=2

Worker’s entitlement o “seaman” status
and hence to protection of Jones Act de-
pends, in part, on his relationship to “vessel
in navigation.” Jones Aect, 46 App.U.S.C.A.
§ 688(a).

2. Seamen =2

Courts are to determine exactly which
maritime workers are entitled to Jones Act’s
special protection for “any seaman” injured
“in the course of his employment.” Jones
Act, 46 App.U.S.C.A. § 688(a).

3. Seamen &2

Prerequisite to seaman status and, thus,
to recovery under Jones Act is existence of
“vessel in navigation.” Jones Act, 46 App.
U.S.CA. § 688(2).

4. Seamen &2
Shipping &=1.

Term “vessel in navigation,”. as used to
determine whether injured worker is entitled
to seaman status under Jones Act, is incapa-
ble of precise definition. Jones Act, 46 App.
US.CA. § 688(a).

5. Federal Civil Procedure ¢=2512
Seamen ¢=29(5.16)

Issue of seaman status under Jones Act
is fact specific and, thus, is ordinarily ques-
tion for jury; summary judgment on “vessel
in navigation” question is appropriate only
when facts and law will reasonably support
but one conclusion. Jones Act, 46 App.
U.S.C.A. § 688(a).





