
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

16 

* * * * * * * * * * * * * * * * * ) 

THE STATE OF MON TANA, 
ex . rel. STANLEY C. BURGER, 

Petitioner , 

vs. 

~ 
) 
) 
) 
) 
) 

FORREST H. ANDERSON, as Governor ) 
of t he State of Montana , ) 

) 

No. 12310 

I LED 
SE 181972 

:Jl.omu.1 .:/ Yoarneg. 
CLERK OF SUPREME COURT 

ADDENDUM TO PETITION FOR REHEA~l!N« MONTANA 

) 
) 

* * * * * * * * * * * * * * * * * 

Respond ent . 

COMES NOW, the Petitioner, Stanley C. Burger, and as an 

Addendum t o his Petition for Rehearing on file in this Court, 

se ts forth addit i onal ·matters not previously presented to 

this Cour t , which matters are deemed relevant and important 

for the determination of the extremely important issue be-

fore this Court. 

17 1. THE MAJORITY OPINION IS IN CONFLICT WITH ARTICLE III, 

18 SECTION 29, OF THE MONTANA CONSTITUTION AND THE CONTROL-

19 LING DECISION IN STATE V. TOOKER, TO WHICH THE A'ITENTION 

20 OF nus COURT WAS NOT DIRECTED. 

21 The majority opinion has conc luded that it was pennis-

22 sible for t he Gover ,1or of Montana to declare that the new 

23 proposed Constitution was adopted at the election held on 

24 June 6, 1972, aithough the new proposed Constitution dld not 

25 receive an affirmative vote by a majority of the electors 

26 

27 

28 

29 

80 

81 

82 

voting at the election. Article III, Section 29, of the 

Montana Constitution, to which the attention of this Court 

has not previously been directed, provides: 

"The provisions of this Constitution are mandatory 
and prohibitory , unless bv express words they are 
dee la red to be otherwise. r, 

The majority opinion in this case is, by construction, 

declaring that the specific requirement found in Article XIX 
' 
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h d revl.·si"ons, alterations, or amend-
Section 8, t at any propose 

ments to the Constitution shall not take effect "unless so 

submitted and approved by a majority of the electors voting 

at the election" is not mandatory, but that such revisions, 

5 alterations, or amendments may become effective "by a majo-

6 rity of the total number of electors casting valid ballots on 

7 the question of approval or rejection of the proJ1'l>sed 1972 

8 Montana Constitution." (See Page 14 of majority opinion.) 

9 To arrive at its position, the majority relies on what it 

10 terms a philosophy of government stated in the Tinkel and 

11 ~cases involving bond issue for county courthouses. But 

12 those cases fail to g ive any consideration to the philosophy 

18 expressed in Article III, Section 29, which philosophy bas 

14 been thoroughly explained in the long line of cases stemming 
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from the earlier decision of State ex. rel. Woods v. Tooker. 

We may note that the philosophy of government expressed in 

Tinkel and Morse has not been followed in any subsequent 

decision by our Courts, whereas the philosophy expressed in 

Article III, Section 29, and in the Tooker case has been con­

tinuously followed in many decisions. 

This action of construing a constitutional provision as 

being merely directory, as indicated by the majority, and not 

mandatory , was rejected by the Montana Supreme Court in the 

case of State ex. rel. Woods v. Tooker, 15 Mont. 8, 37 P. 840, 

25 L.R . A. 560 (1894). In the Tooker case 
' the question pre-

sented was whether a . cons titutional amendment which had been 

proposed and voted on by the ele t c ors at a general election (1892) 

was, in fact, approved and rmde part of the C t" ons itution, 
under Article XIX s ' ection 9, of the Montana Constitution. 
The facts showed h t at the proposed amendment h ad only been 
published by the s ecretary of State in th e newspapers for 
two weeks pri t h or o t e election, and Section 9 provided for 
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held that the provision 

was .... mandatory and not directory, and further held tha t 

the amendment was not adopted, nor was it effective. The 

unanimous opinion, written by Justice DeWitt, stated as 

follows: 

''We can~ot better introduce this consideration than 
by quoting f~om Judge Cooley, whose language we find 
cited, an~ his doctrine largely followed, by the 
C?urts which ~ave.treated the subject of the construc-
7ion of constitutional provisions. Judge Cooley says: 
But the courts tread upon very dangerous ground when 
t~ey venture to apply the rules which distinguish 
directory and mandatory statutes to the provisions 
of a constitution .. constitutions do not usually 
undertake to prescribe mere rules of proceeding, 
except when such rules are looked upon as essential 
to the thing to be done; and they must then be 
regarded in the light of limitations upon the power 
to be exercised. It is the province of an instrument 
of this solemn and permanent character to establish 
those fundamental maxims and fix those unvarying rules 
by which all departments of the government must at all 
times shape their conduct; and, if it descents to 
prescribing mere rules of order in unessential matters, 
it is lowering the proper dignity of such an instrument, 
and usurping the proper province of ordinary legisla­
tion. We are not, therefore, to expect to find in a 
constitution provisions which the people, in adopting 
it, have not regarded as of high importance and worthy 
to be embraced in an instrument which, for a time at 
least, is to control alike the government and the 
governed, and to form a standard by which is to be 
measured the power which can be exercised, a s well by 
the delegate, as by the sovereign people thems e lves. 
If directions are given respecting the time s or modes 
of proceeding in which a power should be exercised, 
there is at least a strong presumption that the people 
designed it should be exercised in that time and mode 
only· and we impute to the people a wa nt of due appre­
ciation of the purpose and proper provinc e of such an 
instrument when we infer that such direc t ors are 
given to any other end. Especially when , as has been 
already said, it is but fair to pre sume that the 
people in their constitution have exp res s ed themselves 
in careful and measured terms, corres pondi ng wit~ the 
immense importance of the power.d e l egat~ d , and ~ith a 
view to leave as little as poss i ble t o 1mplicat1on. 
There are some case s , however, wher e t he doctrine of 
directory statutes ha s be en app l i ed t o c on~titu t i ~nal 
provisions; but they ar e so plainly at var1~nce with 
the welght of author ity upon t he precise po ints con­
sidered t ha t we feel warran ted in saying t hat t he . 
· dic iai dec isi ons as t hey now sta nd, do not sa nc~1on 
{~e ap l ica t ion.' (Cooley ' s C on stitution~l Limitations, 
4 h dp 94 95 ) 'A nd we concur fully i n what was 
;ide by 'Mr. 1 Justice Emmot , in speaking of t his v ry 

8 i i on t hat ' it will be found, upon full.c onsi­
pr ov ~ ' b di'ff1' ult to tr at any onst1tutional 
dera t i on, to 
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provision as merely directory, and not imperative . '' 
(Page 99 . ) 

At another plac e in the same work this distin ­
guish7d authority on c ons t itu tional law says: 'Bu t 
the wil~ of the people t o this end (that is, ame nding 
a constitution) 7a n only be expressed in the legiti ­
ma~e modes b~ whic h such a ? od y politic can act, and 
which must either be prescribed by the constitution 
whose revision or amendment is sought· or by an act 
of the legislative department of the ~tate which 
alone would be authorized to speak for the' people 
upon this subject, and t o point out a mode for the 
e~pression of their will in the absence of any provi­
sion for amendment or revision contained in the con­
stitution itself.' (~30, Page 39.) 

In another place in the same work we find the 
following language: 'The fact is this: that whatever 
constitutional provision can be looked upon as direc ­
tory merely is very likely to be treated by the 
legislature as if it was devoid even of moral obli ­
gation, and to be, therefore, habitually disregarded. 
To say that a provision is directory seems, with many 
peraons, to be equivalent to say that it is not law 
at all. That this ought not to be so must be conceded; 
that it is so we have abundant reason and good authority 
for saying. If, therefore, a constitutional provision 
is to be enforced at all it must be treated as msnda­
tory. And, if the legislature habitually disregard it, 
it seems to us that there is all the more urgent neces­
sity that the courts should enforce it. And it also 
seems to us that there are few evils which can be 
inflicted by a strict adherence to the law so great as 
that which is done by an habitual disregard, by any 
department of the government, of a plain requirement 
of tha nstrument from which is derives its authority, 
and which ought therefore, to be scrupulously observed 
and obeyed.' (§iso, Page 183.)" 

The Court went on to say: 

"It seems to us that the rule which gives to the 
courts and other departments of the government a 
discretionary power to treat a constitutional provi­
sion as directory, and to obey it or not, at their 
pleasure, is fraught with great danger to the govern~ 
ment. We can conceive of no greater danger ~o co~sti­
tutional government, and to the rig~ts and ~ibert ies 
of the people, than the doctrine whic~ permits a loos7, 
latitudinous discretionary construction of the organic 
law 'We are' taught by the constitution itself that those 
who.administer this government are divided into three 
co-ordinate departments; each of these can only ~ct 
within its own limited sphere, and they, respectively, 
are the servants of the sovere ign power, th~ peopl7. 
There is no power above the peop le . Ther7 is no d~s­
cretionary power granted in the constitution.for either 
of theee departments, nor for all of them u~ited, to 
exercise a discretionary expansion and flexible p~w7r 
a ainst its r igid limitation~, eve~ though such limita­
t~ons were imposed by improvident Jea lou~ y .. If abuse 
exist 6 by reason of defects in the consti~ution, present 
or prospective, the true source of aut horitr, the 
people, have the power, and doubtless the wisdom and 
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idea, is the sa f and nly d 
Dwarris on Statute , 6 .) . 
Upon the weight of auth ri 
t~e soundest of r as ns, w n lud 
s1on of the constitution und r 
other provision of ur n ti u 
and can in no ase b r a r d d a 
be obeyed or not, within th di 
all of the departm nt unit d 
(Hunt v. State, 22 T x. App. 
Opinion of the Justi s, 6 Cu 
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9 null and void, setting forth th r as on in 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

20 

21 

12 

28 

M 

25 

• 
rT 

18 

• 
80 

11 

• 

"In 
and 
the 

The Cour then noted: 

"lf 
state 
period 
may no 
fo ll 
ment 
by 

-~-

m ndm n 

1 w,: 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

or the requirement that the r 
the ayes and noes of each hp oposed amendment, with 
full on thei r respective . ousel, ?shall be entered in 

t . J ourna s If one r . men is none s s en tial wh . · equire-
to say what is essentialya~~ ~~t a~other~ And who is 
rules are such distinctions to ~t is n~t. And by what 
does not itself make them Th ~ made. The constitution 
ment made no distinc Lion . in t~ rame7s of tha t instru-
made them all mandator . : e requirements. They 
nullify th . y, and, if a court commences to 

where the.~~~r~o~~~~sc~~~~~!~r~~t!~~~ew~td~0~~~ know 
or where it would draw the line which the constit ~~d, 
says s ha 11 no t be drawn . " u ion 

The Court finally concluded: 

''We ~ave felt wholly satisfied that the omission to 
publ1~h t~e pr?posed amendment, as required by the 
cons~1tut1on, is fatal to its adoption; but we have 
considered the question at perhaps some length and 
have quote~ f7om the ~uthor~ties with much lib~rality, 
because this is the first time that such a question of 
construction has been before us. We cannot but be of 
opinion, with Judge Cooley, that we would be treading 
upon extremely dsngerous ground were we to hold that a 
solemn constitutional provision was simply directory 
and nonessential when we face the express mandatory 
language of the provision, and also the additional 
and separate connnand of the constitution· that the 
provision is mandatory. The command of the constitu­
tion is in no uncertain voice. We cannot misunder­
stand it. We cannot do other than render to it the 
obedience which our duty demands. It provides that 
an amendment may be adopted by certain methods. 
These methods were not employed. Another method was 
resorted to. That method accomplished nothing. The 
amendment was not adopted." 

The rules set forth in the Tooker case have been repeat-

21 edly followed: Palmer v. City of Hele na, 19 Mont. 61 at 68, 
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47 P. 209 (on municipal bond issue); Durfee v. Harper, 22 

Mont. 354 at 363, 56 P. 582 (on calling in of District J udges 

where amendment to the Constitution was not in journals of 

bl ) In re Weston, 28 Mont. 207 at 211, legislative assem y ; 

d . · of District Judges); 72 P. 512 (on extending juris iction 

M1.tchell, 97 Mont. 429, 35 P. 2d 110 at 113 
~T~i~p~t~o~n::.-v.:...:..·~· o=.;~~~ 

Syllabi 1 and 2 
. t co publish amendment in on requiremen 

113 ~on t . 343, 126 P. 2d 823 house jou rrall: ~S~t~a~c~e=--~·;___R_e~g_a~n, 

l i ., f va l id i t of in itiative ac t regarding 
(on the qu 

Sherif ; the Court stating at Page 26 of 
qualificat ion ..,. 

11 ince t he pr o i sions 
the Pacifi c ita tion und er Sylla bus 30 : 
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of the Constitution are 
conclusive upon the l . l . 

. eg1s at1ve 
power, the people under their 

reserved initiati 
no less sub. . ve power are 

Ject to it tha · h 
n is t e legislature' and cit' 

State ex r 1 E ' 1ng 
. e . vans v. Stewart, 53 Mont. 18 161 p 309 

Syllabus 15, and State ex rel W d ' . 
. oo s v. Tooker, Vaughn & 

Ragsdale Co. v. State Board, 109 Mont. 52 
' 96 P · 2d 420 at 424 

Syllabi 18 to 20 (involving 1' 
icense fees on chain stores 

which this Court misuses in . 
its majority opinion at Page 9); 

State v. Bottomly, 148 P. 2d 545, 116 Mont. 96 (the 
particu-

lar value of this case is h 
t e preservation of the dissenting 

opinion of the Brief of Distr1'ct Court J d u ge Leiper); State 

· v · Murray, 354 P. 2d 552 at . 556 to 558 Syllabi 4 and 5, 137 

Mont· 568 (concerning the problems of publication of proposed 

14 amendment to the Constitution). With this lengthy precedence, 

15 our current Court will surely wish to reconsider the conclu-

16 sion of the majority opinion which allows for the passage of 

17 the proposed Constitution without compliance with the mandate 

18 of the Constitution that such revisions, alterations, or amend-

19 ments to the Constitution can be adopted only with the approval 

20 of "a majority of the electors voting at the election". The 

21 provision of Article XIX, Section 8, of the Montana Constitu-

22 tion was not merely directory, but it was mandatory, and this 

SI Court has no power or discretion under the Montana Constitution 
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to change the requirement. As indicated in the Tooker case, 

h to change the voting require-only the people have t e power 

f the current majority of this Court, ment. By the opinion o 
'd d i'n Section 8, 1 f Montana as provi e the will of the peop e 0 ' 

Constitution, has been circumvented. 
of Article XIX of the 1889 

R ectfully submitVYte~p~ 
~SH~ · · ~~A . , I 

Ed~/ei y, r. 

f or Petitioner Attorn eys 
Stanley C. Burger 
208 Ea s t Main Street 

Montana 59715 Bozeman, 
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