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IN THE SUPREME COURT OF THE STATE OF MONTANA 

NO . 12310 

THE STATE OF MONTANA, ex l W 
and STANLEY C. BURGER, re . ILLIAM F . CAS HMORE, M. D., 

Re lators, 

-vs-

FORREST H. ANDERSON , as Governor of the State 
of Montana, 

MEMORANDUM IN SUPPORT OF 

OBJECTIONS TO PETITIONS 

Introduction 

Respondent . 

F 
SE P 11 1972 LEr 

:Jlz omuJ J. JGa,.,, If 
CLERK OF SUPREME GOU 

STATE OF MONTANA 

17 Upon examination of the two petitions for r ehearing 

18 by relators , respondent is convinced that r e lators do no t 

19 fairly raise any matters which would justify a r ehearing 

20 under Rule 34, Montana Rules of Appellate Procedure . The 
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effect of relators~ petitions is to take the opini on of 

the court , quote portions of that opinion, and rei t e r ate 

the same argument made in the ir brie fs and oral arg uments 

prior to the submission of this c aus e . 

Respondent, there for e , urges that t he pe t itions fo r 

rehearing be summarily de nie d . 

I. 

THE SUPREME COU RT OF MONTANA HAS NOT AMENDED 
THE MONTANA CONSTITUTION BY INTERPRETATI ON 

o n p a ges l - 5 of hi s petition , r e lator Burge r s eek s 

to have thi s co urt grant a r e he aring because the c ourt has 

ame nded t h e con s titution by inte r p r e tation . 
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A review of the court ' s discussion of Article XIX , 

section 8 , Constitution of Montana , shows that rather 

than amending the constitution , the court has adhered 

closely to clearly established principles of interpreta­

tion . 

On page 9 of the opinion , this court indicates the 

rules of statutory construction it applies to the Montana 

8 Constitution . Those rules are : 1. The intent of the 

9 framers is paramount; 2 . To determine intent , resort is 

10 first made to the plain meaning of the words used; 3. To 

11 construe an instrument the court's function is to ascertai 

12 and declare what is in terms or substance contained 
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~3 

therein ; 4 . "A statute must be read and considered in 

its entirety and the legislative intent may not be deter­

mined from the wording of any particular section or 

sentence , but on l y f r om a consideration of the who l e ." 

(Emphasis suppl ied) 

Relator seeks review because the court's language 

on page 10 indicates that a literal construction of the 

· t the election" would seem to phrase "electors voting a 

support his position . The court, however, clearl y indi -

Phrase viewed in the light of the total cated that the 

. at most ambiguous. constitutional provision was 

l' s ambiguous, this court certainly As the phrase 

. b applying an interpre ­does not amend the constitution y 

natural right . tation which gives preference to a 

(Opinion , P· 10.) 

Relator ' s statemen 
is not ambiguous t that the phrase 

the court found on page 15 of its 
based on the language of 

that the language found in 
. · an overlooks the fact op1n1 

tion that relator's 
based on an assump 

pages 14-17 is This court 
of the phrase is correct. 

interpretation 
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stated on page 14 that : 

2 

3 

4 

; 

"Even under relaters' interpretation of the 
constitutional requirement in question which 
we expressl reject, relaters still cannot 
prevail . " (Emphasis supplied) 

II. 

6 THE COURT'S OPI Io· IS ·oT I. CO.FLICT 
WITH FORTY- SECO D LEGISLATIVE ASSE.1BLY 

7 156 10 T. 416 , 481 P . 2d 330 . 

8 The language quoted and discussed by relater Burger 

9 on pages 5 - 8 of hi s petition is dicta and refers to the 

10 language found in Chapter 65, s e ction 1 , Laws of 1969, 

11 not Article XIX, section 8, Constitution of Montana, and 

12 is not in point in the controversy at bar . 
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The issues in Forty - Second Legislative As s embly v . 

Lennon, supra , concerned t he qualification s of delegates 

to the constitutional conve_ntion, not whether the framers 

of the constitution had a multip le - issue ballot where 

contingent alternative issues we re submitted to the 

electors in addition to the question of approval or 

rejection of the proposed constitut ion. 

Assuming the dicta in the Lennon case is in point, 

the matter of a multiple - issue ballot has been thoroughly 

discussed in the briefs of the partie s to this lawsuit 

and the Lennon dicta does not s pe ak to any intent of the 

framers that more than one issue would be voted on in a 

· for a constitutional r evi s ion . separate election 

reassertl·on of the question of extra ­
As to relator ' s 

We believe the court is correct in 
ordinary majorities, 

f the Montana Constitution that, 
its interpretation o 

absent a clear intent by the framers, an extraordinary 

constitutional philosophy expressed 
majority violates the 

26 Mont . 426 , 431 , 68 P. 859 . 
in Tinkel v . Griffin , 

Second Legislative Assembly v . 
The case of ~F~o~rjt)Y~~~~~~!.=..:~::.=-=...:..:::._.:..:::~~--"~~ 

- 3-



Lenn n, supra, did nots ea· to the extr or i ry ori y 

2 principle and is not therefore controllin . 

3 III . 

4 

5 

6 

THE 0 R HA 
S A EMEKT 

OT 0 ERLO KED PRE- ELE TIO' 
0 THE ELE TOR OF 10'T 

Relator Burger alleges that t hi s o rt has overloo·e 

7 representations made to the ele tors of 1ontana rior to 

8 the election on the proposed con stitution be aus e the 

9 court makes n o mention of those representation s. 

10 In raising this matter, relator i s sim ly repeating 

11 facts alleged in the brief of intervenors, and s ubmitte 
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to this court . In its order dated June 22, 19 , ba s ed 

partially on the ex parte representations made by r elator , 

this court said : 

"Upon consideration of the allegations contain ­
ed in the pleadings, t he exhibits append ed 
thereto, and the ex parte oral pres en tations 
before this Court, it would appear t h at the mat ­
ters raised thereby are to s ecure interpre ta ­
tions of provisions of our present constitution 
in light of its wording and under p r ecedents 
established in the case law of 1ontana and other 
states of the Union, and, further, that no fact 
questions arise which would r equire the taking 
of testimony, and in such a si tuation a n adver­
sary hearing before this court is all that 
would be required to present the legal issue 
for determination." 

In the opinion, this court stated : 

"The facts speak for thems e lve s and onl 
questions remain for our determination . " 
inion , p . 7 . 

legal 
Op -

t Of relater Burger concerning representa­
The argumen 

tions made to the electors of Montana does not con ern 

facts that 

presence or 

legis la tors 

are material to the decision of the curt . 

absence of statements or understandings of 

The 

Or 
individual constitutional convention dele­

the intent of the fr m rs in 
gates has no materiality to 

onstitution of 'lontan . 
drafting s ection 8, Article XIX , 
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After relater has sought this forum alleging the 

2 absence of factual questions , equity would not allow the 

3 raising of questions of fact even if the facts were 

4 material. 

5 IV . 

6 THE COURT HAS NOT OVERLOOKED THE DIFFERENCE IN THE 
LANGUAGE IN THE THREE DIFFERENT ELECTION PROCEEDINGS 

7 FOUND IN SECTIONS 8 AND 9 OF ARTICLE XI X, 
CONSTITUTION OF MONTANA 

8 

9 Relator Burger , in raising this question, does not 

10 raise a question of law that has not heretofore been argue 

11 before this court. The interpretation given by the court 

12 concerning the meaning of the language found in Article 

13 XIX, sections 8 and 9, Constitution of Montana, supra, on 

14 page 11 of its opinion, shows that this question has been 

15 given fair consideration by this court. 

16 v. 

17 THE COURT HAS NOT ALLOWED MEMBERS OF THE STATE BOARD OF 
CANVASSERS TO IMPEACH THEIR OWN CANVASS BY AFFIDAVIT 
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While relaters have failed to show why this court 

could not use the affidavits signed by the secretary of 

state and the state board of canvassers in its opinion, 

the issue is not material as the affidavits were not used 

by the court in arriving at its decision. 

The court stated on page 7 of its opinion: 

"Neither do we consider the pleading c~nflict 
raised by the Attorney General concerning th~ 
meaning and effect of the Secretary of State s 
certification of the 'total number of electors 
voting' germane . " 

the Court of the affidavits of the All discussion by 

d the state board of canvassers are secretary of state an 

found following page 14 of the opinion . That discussion 

ht following relaters ' inter­
is dicta and merely shows t a 

t he meaning of Article XIX , pretation of 

- 5 -

s e ction 8 , 



Constitution of Montana , relaters still would not pre vai l. 

2 Thus relator's conjecture that the manner of count 

3 used by the court on pages 14-17 of its opinion is inac-

4 curate, is simply not material to the holding o f the court 

5 VI. 

6 THE COURT HAS NOT OVERLOOKED A LINE OF CASES 
AND CONTROLLING DECISIONS IN ARRIVING 

7 AT ITS DECISION IN THIS CAUSE. 

8 

9 Relator Cashmore states that, because the court did 

10 not refer to the California bonding cases in its opinion, 

11 and that because the dissenters did not refe r to the 

12 cases, they were overlooked. Relator cannot mere l y , 

13 through using the phraseology of appellate rule 34, 

14 reiterate his argument made prior to submission of this 

15 case. 

16 The bonding cases were cited by counsel on both s i des 

17 in their briefs. The cases were discusse d in oral argu­
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ment. The court in respons e to these case s a nd othe r 

cases from foreign jurisdictions stated : 

"We recognize that there are t wo dist~nc~ a~d 
· li'nes of authority in othe r JUrisd ic-opposing · t ' 1 · h · the same or similar constitu i ona 

tions aving 11 t d · n the 
language. Earlie~ case s are co ecl~8 2i For 
Annotation appearing at 131 A.L. R. . l Witt 

s s ee · state ex r e . 
examples of late~ case d 78 NM 682 , 437 P . 2d 
v. State Canvassing Boar , 8 i 93 N. E . 865 ; 
143; In re Tod~, 208 Ind'. ~6 65 lO l N. W. 2d 299. 
Stoliker v. Waite'. 35 9 M~~ l· t o ' indicate t he two 
These case s a~e cite d me h ~t but a r e no t relied 
conflicting li~es ~f a~~ ~~~ ~ec i s ion i n the in ­
upon or de t e rminative 1 ok t o Montana stat­
stant case . We pre fe~dt~ceoin inte r pr eting the 
ute s and case s f or gui ~ · tutional provi sions ." 
me aning of our own c ons l 

Opinion, P· 9. 
t h a t t he e arly bonding cases 

I t sho uld b e noted 
discussed i n the annotation 

by re lator are no t ed and 
cited to reconsider those 

Even if t he court were 
ci t ed above . t 

t hat the California cour s 
bon d ing cases , 

it wou ld find 
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use d t he to t al numbe r o f votes cast for the propos ition 

2 or o ffi c e rec eiving the l argest number of vote s as the 

3 test to d etermine t he extraordinary majority cle arly re -

4 quired b y stat ute . City of Pasadena v . Ch ambe rlain , 192 

5 Cal. 275 , 21 9 P . 965 (1923) . 

6 All case s rai s ed by petitioner have b een t h orough l y 

7 discussed in the b rief s submitted to this court . The 

8 fact that this court c h o se t o apply only Montana authority 

9 b e caus e o f t he split of autho r i ty in for e ign jurisd iction s 

10 cle arly mean s t hat the cases we re c onsidered and r ejec ted 

STATE 

11 as authority , not ove rlooked . 

12 CONCLUSI ON 

13 This case has had some t wen ty b r iefs s ubmitte d wh i ch 

14 explore exhaustively all aspe cts of the app l ication of 

15 Article XI X, section 8, Mon_tan a Consti tution , to t he 

16 separate election of June 6 , 19 72. Relators have not 

17 raised any matters in the ir petitions for r ehearing that 

18 were not raised by one of t he br i efs submitted t o the 

19 court. Nor have relators rai s e d a n y points of law o r 

20 facts omitted which are sufficientl y mate rial to the 

21 matter to justify i a r e h e a ting . Becaus e r e lators have not 
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raised any material object ions to the opinio n of the court 

the petitionsshould be denie d . 

DATED this """ 

By : 

day of Se pte mber , 1972 . 

Respe ctfully submitte d , 

ROBERT L . WOODAHL 
Attorney Genera l 
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I THE SUPRE1E COURT OF THE S TATE OF ~OTA A 

_ Q . 1 2 310 

STATE OF lO TANA , ex rel. WILLI A1' F . CASffiORE , L . D . , 
STA LEY C . BURGER , 

Rela ters, 

- vs -

FORREST H. A DERSO , as Governor of t he State o f 1onta n a, 

Respondent . 

CERT I FICATE OF SERVICE 

I hereby certify that I s e r ved t he a ttached Objec tion s 

to Petitions for Rehearing and Memo r andum In Support of 

Objections to Petitions upon c ounsel of record by mai l i ng 

a true copy thereof this date in a n envelope with pos t a ge 

prepaid addressed to: 

Joseph P . Monaghan 
2218 Elm Street 
Butte, Montana 59701 

Hibbs, Sweeney, Colbe r g & Koes s ler 
P . O . Box 1321 
Billings, Montana 59101 

Douglas Y. Freeman 
Courthouse 
Hardin , Montana 59 0 34 

Marshall G. Candee 
P . 0. Box 617 
Libby, Montana 599 2 3 

A . w. Scribner 
Power Block Building 
Helena , Montana 59601 

Gerald J. Neely 
2822 Fi rst Ave nue Nor th 
Billings , Montana 59 1 01 

Jerome T . Loendo r f 
Profe ssional Bui l ding 
Helena , Montana 59601 

c . w. Leaphart , Jr . 
Montana Club Building 
He l e n a , Monta na 59601 
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ana S. Dowling 
519 North Rodney 
Helena, Montana 59601 

D. Patrick McKittrick 
1713 Tenth Avenue South 
Great Falls, Montana 59401 

Lawrence Eck 
310 North Higgins 
Missoula, Montana 59801 

Franklin S. Longan 
Securities Building 
Billings, _Montana 59101 

John Layne III 
1301 University Avenue 
Helena, Montana 59601 

Clayton R. Herron 
P. 0. Box 783 
Helena, Montana 59601 

Donald C. Robinson 
Silver Bow Block 
Butte, Montana 59701 

William F. Meisburger 
Courthouse 
Forsyth, Montana 59327 

Robert L. Kelleher 
2108 Grand Avenue 
Billings, Montana 59103 

Calvin A. Calton 
P. o. Box 1178 
Billings, Montana 59101 

Forrest H. Anderson 
Governor of the State o f Montan a 
Helena, Montana 59601 

Keller, Reynolds and Drake 
South Annex, Power Block 
Helena, Montana 59601 

Morrow, Nash & Se divy 
208 East Main Stree t 
Bozeman, Montana 59 71 5 

DATED this \\~ day of September , 1972 . 

ROBERT L. WOODAHL 
Attorney General 

By : _\,J\~\\~ 
WILLIAM N. JBEN 
Assistant Attorney General 
Off ice of the Attorney General 
state Capitol 
Helena , Montana 
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