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THE STATE OF MONTANA 
ex . rel. STANLEY C. BURGER, 

Petitioner, 

vs. 

) 
) 
) 
) 
) 
) 
) No . 12310 
) 

FORREST H. ANDERSON, as Governor) 
of the State of Montana, ) 

Respondent. 
) 
) 
) 

* * * * * * * * * * * * * * * * * 
PETITION FOR REHEARING -

COMES NOW, the Petitioner, Stanley C. Burger, and petitions 

this Court for a rehearing o.n the above entitled n1atter and deci­

sion of this Court, delivered on August 18, 1972, on the follow­

ing grounds. 

1. THE MAJORITY OPINION HAS OVERLOOKED THE DECISIVE QUESTION 

OF WHETHER THE SUPREME COURT OF MONTANA HAS AUTHORITY TO AMEND 

THE MONTANA CONSTITUTION BY INTERPRETA TION. 

The majority opinion, at Page l ' , conc ludes that: 

"Accordingly, we bold "approval by the maj ority of 
electors voting at th e election' as used in Article 
XIX Section 8 of the Montana Constitution means 
app;oval by a ~ajority of the total number ?f 
electors casting valid ballots on the question of 
approval or rejection of the.prop osed 1972 Montana 
Constitution. We hold that it does no t refer to or 
include those electors who failed t o express an 
opinion by a vote on that issue." 

The traditional rule, regarding the place of the Court, in 

h State Constitution, as stated in Knight v. 
matters dealing wit a 

Shelton, 134 Fed . 423, (E .D. Ark . ' 1905 ) is: 

· · · the language used, there 
"If there is no ambiguity in t follow the 
. thing to construe and Courts mus is no . . " 
letter of the Constitution. 

Rankin v. Lo ve , 232 P . 2d 998, 1000, 
Our Montana Court , in 

Mo t 184 put it this way: 
n . ' 

.b . lity of this Court to 
"It is the du t y an~ r e ~~o~~~ ~onstitut ion ~s written, 
ascertain Lhe meaning bt r ac t from, ne i t her to 

dd to no r t o su neither to a . 11 

delete nor t o d istort. 
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admitted, on Page 10: 

"Applying thes e rules to the quoted const itutional 
language, a literal consLruction would seem to 
support relators." 

7 one" or "voting on the proposed Constitution". Applying a literal 

What the Court is saying is that "voting at the election" 

plainly means "voting at the election " and not "voti ng on issue 

8 construction to constitutional phrases is nothing new to this 

9 Court. For example, in the recent decision of Fort y-Second 
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Legislative Assembl y v. Lemmon, 156 Mont. 416, 481 P. 2d 330, 335, 

this Court construed the phrase "elected in the same manner" under 

Section 8 of the same Articl e XIX of the Montana Constitution. 

There the Court stated: 

"We hold that the phrase 'elected in the same manner' 
means exactly what it says." 

In this case, however, having so concluded the plain, literal 

meaning of the phrase "voting at the election", the majority 

in an apparent search for ambiguity in opinion then goes further 

election" by asking the question "But the phrase "voting at the 

The maJ·ority opinion recites: voting on what?'' 

. 1 1 age does not exactly answer "The constitutiona angu f the language of the 
this. However, the ~ubtstanctheaot i't refers to voting 

· · indica es · · entire provision . f the proposed constitution, 
on approval or rejectio~ o that the quot ed language 
and it is to that qu~sti~n lutely nothing to indicate 
is directed . Theredi~ a ~od a multiple issue ballo~ d 
that the framers ha in minive issues would be s~brnitte 
wherein continge~t a~~~~~~~ to the primary 9ues~i on of 
to the elector~ in.a f the prop osed c onstituti~n h t 
approval or reJectihonto an be said fo r relators is t a 

lf The best t a c h read in connec-~~!e qu~ted langua~e i~o~~~t~~~~~n:le~ro~is ion r~~ating 
tion wi~h ~he e~t~~: proposed consti t ution to t 
to submission o 

electors." the election" 
"electors voting at t hat the phrase 

To sa " and t hereby of "voting on what the question 
a nswt r h English language, . 1 disregard t e t o s imp Y 

does not 
· is am h i ).!. , . l t y , creates an 

Mo nta na, and the laws of 

. i t y opinion. the r ecognition of t he maJo r 
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·~n 'e l ector ' i s a p ers on possessing the legal quali­
fica t i ons tha t entitle him to vote. State ex. rel. 
Lang v . Fu r nis h , 48 ~ont. 2 13 P. 297 . The word 
1voting 1 mea ns the affirmative act of marking one's 
ballot properly and depositing it in the ballot box 
in conformi ty wit h the election laws. Goodell v. 
Judith Basin Coun t y , 70 Mont . 22 2 , 22 P. 1110· 
Mad dox v . Board o f State Ca nvassers , 116 Mont . 217, 
149 P. 2d 112. Thus ' e l ectors voting in the election' 
within the meani ng of Ar ticle XIX , Section of the 
Montana Constitution mea ns those persons entitled to 
vote who ca s t a prope r ly ma r ked ba llot which is counted 
in the elect i on . Elec t ors cas ting blank ba llots, 
unintelligible ball o ts , foul e d , void, or illegal 
bal lots are not i nc l u ded as ' e lector s voting in the 
elec t ion' becaus e the ir ba l l ots are not entitled to 
be counted i n the e l ection . " 

Therefore, the phras e "electo rs voting at t he election" means 

sirnp l~ unde r Mon t ana law , persons pos sessing the lega l qualifica -

t ions t hat en t i tl e them to vote, who mark t heir ba l lot properly I 

and deposit t hem in the ba llot box i n conf i rmity with the elect ion 

l aws , just so l ong a s they do not turn i n a blank , uninte l ligible, I 

f ouled, void or illegal bal l ot. The r e i s no el ec tion law in 

Montana that requires t he pers on to vote on each a nd every issue 

or candidiate on t he ballot . App l y ing this def init ion to this 

case, to de t e rmine whe ther t he fi r st iss ue on the ba llot , be ing 

the proposed basic Constitut ion, was adopc ed under Art ic le XIX, 

Section 8, requir es t he Court to c ount the t o t al numbe r of elec -

tors who validl y voted on one or more of t he i ssues at t he elec ­

tion, and one-half (~) p lus one (1 ) must have voted for I ssue 

Number 1 or it fail ed. 
Sinc e the question of "voting on what? " i s , in effec t, 

answered by the legal defini t i ons of "elector" and "voting " 

there is no reas on or ri ght for the majority opi nion to come up 

tha t t he phras e "voting at the ele tion " 
with the c onc l us i on 

reall y mea n:- "v)tin 1 Or re J·ec ion of che prop os ed on approva 

~h n the ma j or ity opini on do s t his, it, in fact , 
Const itution". 

b J·udicial interpr cation , and ch 
amends th Cons Litut i on v 

- 3-
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the Constitution is the legisla-

2 ture , with the approval of the people Of Montana , under Article 

8 XIX , Section 9 of the Montana Constitution . The Court should be 

4 reminded that the original authority for the framing of a Consti -

5 tution by the State of Montana was an authority granted by Con -

6 gress of the United States under authority of the United States 

7 Constitution . The existing Constitution was so approved. Revi-

8 sions, alterations and amendments were required to be made by a 

9 majority of electors voting at the election . Montana has no 

10 authority to revise or alter its Constitution other than as was 

11 approved by Congress of the United States. Therefore, under 

12 Federal law, this Court cannot change by interpretation the words 

13 u sed in the Constitution adopted in 1889. Further, the majority 

14 opinion's inconsistency of claiming an ambiguity exists, in the 

15 phrase in question, on Page 10, and then coming back on Page 15, 

16 and clearly recognizing that the words u s ed in the phrase have a 

17 clear, definite and unambiguous meaning, should not be allowed 
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to stand on such an important decision such as this one. It is 

respectfully submitte t at t e JUS ices d h h · t' who participated in the 

majority opinion will want to reconsider th e i~ holdings in that 

the Op inion is based on inconsistent premises, opinion wherein 

a resul t, the Court usurps the power of the and wherein, as 

and the people of Montana, to amend their Constitu­legislature 

ti on. 

h . C t that t o co nclud e It is further pointed out to t is our ' 

that " voting at the election" means "voting on approval o r re j ec-

d Constitution" is to add and impl y languag e tion of the propose ' 

This Court has recently, i n the c ase not in the Constjtution. 

of State ex . rel. Kvaalen v. Graybill, S t . Rept. 29, Page 3 13 , 

J 1 14 re f used to i mply 496 p . 2d 1 L , ' 

Section 8 of Ar ti l~ XIX of the Mo nta na 

it tional c onv n t i on r he power to const u 

- 4 -
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Const itution gave th e 
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1 expend public funds therefor . The same justices who refused to 

2 imply language that didn't exist in the Kvaalen case are the same 

3 justices who now have determined to imply language from Section 8 

4 that does not exist. Perhaps the majority will want to reconsider 

5 this inconsistency. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

2. THE MAJORITY OPINION IS IN CONFLICT WITH A CONTROLLING 

DECISION, FORTY-SECOND LEGISLATIVE ASSEMBLY V. LENNON, 156 MJNT. 

416, 427, 481 P. 2d 330, TO WHICH THE ATTENTION OF THE COURT WAS 

NOT DIRECTED. 

(a) Multiple Issues 

On Page 10 of the opinion, the majority founds its conclu­

sions that "voting at the election" does not mean what it says, 

by stating: 

"There is absolutely nothing to indicate that the 
framers had in mind a multiple issue ballot wherein 
contingent alternative issues would be submitted to 
the electors in addition to the primary question of 
approval or rejection of the proposed Constitution 
itself." 

18 On February 22, 1971, the same three justices who signed the 

19 majority opinion in this case, signed the opinion in the Forty-

20 Second Legislative Assembly of the State of Montana, and Frank 

21 Murray, Secretary of State of the State of Montana v. Joseph L. 

22 Lennon, Clerk and Recorder of Cascade County, Montana, 156 Mont. 

23 416, 481 P . 2d 330, 338 . The Lennon case was a declaratory judg-

24 ment action brought by the legislature and the Secretary of State 

25 seeking determination of certain legal rights concerning the 

26 calling, election of delegates, and implementation of the consti­

'Z7 tutional convention, which convention went on to submit the ballot 

28 at the election on June 6, 1972, all of which is the subject of 

29 this case. I n determining some of the questions rais ed in the 

30 Lennon case, rhis Court was required to thorough l y analyze Article 

Sl XIX, Section 8, [ ·the Montana Constitution, which same Section 8 

81 is in issu in this case. At the conclusion of the Lenno n 

- 5-
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6 

7 

8 

9 

10 

11 

is Court ruled, as follows: 

"~ further observation, albeit unsolicited, is that 
since the referendum uses the language 'revise alter 
or amend the constitution' it must have been c ~ntem- ' 
plated that the work o~ t~e.convention might be partial 
07 total and that the individual parts might be sub­
mitted to the peopl . Therefore, each Article might be 
separately submitted." 

Thus, in the Lennon case, this Court f ound that the framers 

of the language of Article XIX, Section 8 of the Montana Constitu-

tion, "revisions, alterations, or amendments to the Constitu tion" 

contemplated that a constitutional convention could submit to the 

electors an issue-by-issue ballot to vote on concerning whatever 

revisions, alterations, or amendments to the Constitution were 

12 being proposed. The framers . did not idly use the plural of the 

13 words. Obviously, the constitutional convention took the Supreme 

14 Court at its word, and it did submit a multiple issue ballot to 

15 the electors on June 6, 1972. The fact that three of the issues 

16 were contingent upon the passage of the first issue does not alter 

17 the fact that the multiple issues could be and were su bmitted to 

18 the electors. The same result must follow even if the Constitu-

19 

20 

21 

22 

23 

24 

25 

26 
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2.8 

29 
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tion was submitted item by item, or article by article, whether 

any one item · or article was contingent upon any other item or 

article. 

For the majority opinion, · · i·n thi"s case, to now take a posi-

· f the Lennon decision, to the effect tion completely opposite rom 

f the Constitution did not contemplate a multiple that the framers o 

h t the rule of law of stare issue ballot, would do great arm o 

1 . f "d e in the Courts. . . ot to mention the pub ic con i enc decisis, n 

maJ·ority of this Court simply f orgot the Perhaps the current 

i i and what it stated therein, as this decision was Lennon dee s on 

attention of the Court by any of the twenty not brought to the 

it is submitted that, in legal briefs filed herein. However, 

considering the Lennon 

wish to reconside r its 

decision, the majority of this Court will 

position as s ta ted on Page 10 of the 

- 6 -



1 majority opinion in this case. As there is nothing ambiguous 

2 about the phrase in Section 8 concerning the approval "by a majo-

8 rity of the electors voting at the election", this Court would 

4 have no right or power to interpret the phrase, and give it any 

5 other meaning than what it literally says, thereby leaving as the 

6 sole issue for the Court to determine the issue of whether one-

7 half (~) plus one (1) of the electors who voted at the election, 

8 voted for Issue Number 1. 

9 (b) Extraordinary majority 

10 Referring again to this Court's holding in the Lennon case, 

11 that the framers of the Constitution contemplated multiple issue 

12 ballots, there can be no dou.bt that the framers also contemplated 

13 that when multiple issues were submitted to the electors, in fact, 

14 passage of each issue might require an extraordinary majority. 

15 This will occur because invariably, some of the electors will not 

16 vote on all of the issues, for various reasons, and, therefore, 

17 even though a majority of those voting on a specific issue might 

18 vote for the specific issue, it would not carry unless it was 

19 approved by a majority of those electors who voted at the election 

20 by casting a valid ballot. The effect of an extraordinary majo-

21 rity opinion at Page 12, that electors who abstain from voting on 

22 one of the issues, tend to help defeat the issue. However, the 

23 policy of adopting the extraordinary majority on multiple issue 

24 elections by the use of the language, "voting at the election" 

25 when altering, revising or amending our Constitution was the 

26 policy of the people of Montana when they adopted the Cons titution 

27 in 1889. Whether this was a good or bad policy is not now the 

28 issue before the Court . 

29 In this same regard, this Court's holding in the Lennon case 

80 is consistent with the polic y and philosophy of government, as 

81 

82 

Ourt On Pages 13-14 of the opinion, in quoting 
recited b y thi s 

from the case of Tinkel v. Griffin, 26 Mont . 426 , 68 P. 859. 

- 7-



1 That policy is simply that extraordinary majority requirements are 

2 given support b the Courts when the language of the Constitution 

3 clearly indicates such a purpose. Here, since the Lennon case, 

4 the Court has concluded tha t the Constitution contemplated mu ltiple 

5 issue elections, and sinc e the phras e "electors voting at the 

6 election" has clear and definite me aning under Montana law, such 

7 purpose is beyond cavil. Therefore, in order for this Court to 

8 determine whether the first issue on the ballot was approved, it 

9 must determine the count of the total number of electors who valid 

10 ly voted on one or more of the issues at the election, and then, 

11 by simple mathematics, compute one-half (~) plus one (1) of that 

12 total, and if the total of those who voted fo r Issue No . 1 is not 

13 more than that figure, Issue No. 1 must fail. Under the figu res 

14 of the State Canvass Board, certified to by the Secretary of State, 

15 Issue No. 1 failed by 2,386 votes. (237,600 divided by 2 

16 118,800 + 1 = 118,801. 118,801 - 116,415 = 2,386). 

17 In summary, after reviewing the unanimous decision of this 

18 Court in the Lennon case, decided onl y one year ago, it is submit-

19 ted that the participants in the majorit y opinions in this case 

20 should consider changing their position, stated on Page 14 of the 

21 opinion, that ''We are simply not satisfied that the f ramers of 

22 our Constitution intended to require more than a simple majority 

23 vote on approval of the proposed Constitution". As the framers 

24 of the Constitution contemplated multiple issue ballots, when 

25 they used the language "revisions, alterations, and a mendments", 

26 and as the framers of the Constitution used the language, "elec-

27 tors voting at the election" as the criteria for adoption of each 

28 revision, alteration or amendment , whic h language is unambiguou~ 

29 under the Montana law, this Court should be satisfied that the 

80 framers of our Constitution intended the approval of each issue, 

81 no matter what, must be tested by the number of electors who 

81 voted a valid ballot at the election. 

I 



1 3. THE MAJORITY OPINION HAS OVERLOOKED THE FACTS THAT THE 

2 ELECTORS OF MONTANA WERE LEAD TO BELIEVE THAT "VOTING AT THE 

3 ELECTION" MEANT WHAT IT LITERALLY SAYS. 

4 The majority opinion makes no mention of, so it apparentl y 

5 has overlooked, the various representations made to the electors 

6 that an issue would fail, including the first issue of voting for 

7 or against the proposed Constitution, unless the issue received a 

8 majority vote of all those voting at the election. First of all, 

9 the Montana Legislature enacted Section 17, Chapter 296 of the 

10 Session Laws of 1971, which is a public law, and published for all 

11 to read, whereby Subsection (9) reads: 

12 "If a majority of the eiectors voting at the special 
election shall vote for the proposals of the convention 

13 the governor shall · by his proclamation declare the 
proposals to have been adopted by the people of Mon-

14 tana. '' 

15 Next, the electors were faced with the explanation contained 

16 in the supplement, entitled "The Proposed 1972 Constitution for 

17 the State of Montana" published in all newspapers throughout the 

18 State of Montana, a copy of which was a ttached to Affidavit of 

19 R. W. Harris. On Page 10, the authors, four of whom were dele-
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gates to the constitutional convention, stated: 

"There is also a special considerati on peculiar to 
the Montana situation. Article XIX, Section 8 of 
the 1889 Constitution requires that an y item the 
convention submits to the people can be adopted 
only by a majority of the electors voting at the 
election. We know that as they go down the ballot 
voters fail to vote in increasing numbers on each 
subsequent item .. ~onsequentlyi the likeli~oo~ of 
a ro osition failin for the ack of a ma orLt 
o t ose votLng in t e e ection Lncreases wit t e 
addition of each item on the ballot." (emphasis 
supplied) 

The supplement closed with paragraphs containing the follow­

ing words, directed to the voter: 

p sed Constitution fails, your vote on 
e a sures--the make -up of t he legislatu re, 

the death p enalty--will not count 
a u tomatically fail i f the proposed 

"If t h t pr 
the o t her 
gambli g, n 
because th 
Constitutio is re j ected. Sec ond, your vote on 

- 9-
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2 

8 

th 1 thr e qu stions will not count unless each 
is decided by a majority of those voting in the 
election. If you fail to vot e on any item~ you 
will aid in lts defeat. 11 (emphasis supp lie ) 

4 The constitutional conv e ntion delegates will probably try to 

5 disown this newspaper representation, but they offered no proof 

6 that they did anything to alter or correct the repre s entation, 

? prior to the election. Either they agreed with the interpreta-

8 tion o~ they participated in the misrepresentation b y remaining 

9 silent. 

10 If there is any doubt by this Court that the members of the 

11 constitutional convention understood that "electors voting at the 

12 election" meant what it said, the Court should direct its atten-

13 tion to the comparable section in the new Constitution, Article 

14 

15 

16 

17 

18 

19 

20 

21 

22 

28 

24 

26 

26 

27 

18 

• 
80 

81 
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XIV, Section 7, which reads: 

"The convention shall meet after the election of the 
delegates and prepare such revisions, alterations, or 
amendments to the constitution as may be demeed neces­
sary. They shall be submitted to the qualified electors 
for ratification or rejection as a whole or in separate 
articles or amendments as determined by the convention 
at an election appointed by the convention for the pur­
pose not less than two months after adjournment. Unless 
so submitted and approved by a majoritv of the electors 
voting thereon, no such revision, alteration or amend-
ment shall take effect." ' 

Thus, we see the convention determined to change the language of 

"electors voting at the election", as appears in the old Constitu -

tion, to "electors voting thereon", so t hat there is no longer any 

need of determining how many electors vot e d on the particular 

issues. 

Finally, the electors of the .state were presented with a n 

official ballot. In explaining to the e lector how the election 

would work, the constitutional convention a u thors placed t he 

following in•truction on the center of t he ballot, a nd ou t lined 

it in black · 

"The prop d :onstitution will include a bicameral 
(two hous legi s lature unless a maj~rity of those 

i i th i election vote for a unicameral (one 
vot ng n 2 " 
hous ) l egi 1 cure in Issue . 

-10 -



2 the constitutional delegates knew and recognized that the phrase 

8 in Section 8 "majority of the electors voting at the election" 

4 meant that each issue on th e ballot could be enacted onl if it 

5 received the affirmative vote fo r by a majority of those who cast 

6 a valid ballot at the election. It is submitted that the majorit y 

7 of the Court, after looking over these omitted facts and issues, 

8 should agree with these interpretations. However, if the majority 

9 of the Court determines to follow its current opinion of the lan-

10 guage used, then at least the Court should grant relief to all the 

11 electors who labored under the representations made to them by 

12 the State Legislature and the constitutional convention, and upon 

13 which they relied in not voting on some of the issues. This 

14 relief should be that the Court declare this election to be void, 

15 and direct a new election with proper representations made to the 

16 electors as to what effect each vote or non-vote on each issue 

17 1 will have. Justice to the people of Montana demands no less! 

18 4. THE COURT HAS OVERLOOKED THE FACT THAT THE IJ\NGUAGE IN 

19 

20 

21 

22 

23 

24 

25 

26 
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SECTION 8 AND 9 OF ARTICLE XIX, ON THE THREE DIFFERENT ELECTION 

PROCEEDINGS MUST REFER TO THE CRITERIA FOR ADOPTION, TIIBREBY 

EVIDENCING THE INTENT OF THE FRAMERS. 

The majority opinion, on Pages 10-11, after erroneously con-

. t the election" was eluding that the phrase "electors voting a 

Went On to suggest that the language used by the ambiguous, 

framers in the three different elections contemplated in Sections 

8 and 9 of Article XIX is no evidence of any differing intent by 

those Sect ions as to the criteria for adoption or the framers of 

b determined in the three elections. passage of the issues to e 

The three elect ions and the language used are as follows: 

1 ~ a call for a convention, the . call is ad opted 
Section 8 . on th e question shall 
"If a ma j 1 it v o f those voting. . 11 
declare i n f a~o r of such constitution. 

Section 8. As a result of a c onstitut i onal convention, 

-11-
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proposing revlstons, alterations, or amendments, "unless 
so submitted an d approved by a majority of the electors 
voting at the election, no such revision, alteration or 
amendment sha 11 tak f feet. " 

Section 9 . Concerning constitutional amendments sub­
mitted to the electors, " and such as are approved by 
a majority of those voting thereon shall become part 
of the cons t i tu tion." 

Now, i f the language "voting on the question" and "voting at 

7 the election" and "voting thereon" is not evidence of the intent 

8 of the framers as to the type of majority needed to adopt or 

9 pprove a proposal, what language would the majority ever look to 

10 to determine the intent of the f ramers? These language differences 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

re more than the result of "inherent constitutional differences in 

elections themselves, which, in turn, requires different lan­

uage", as concluded by the majority opinion on Page 11. 

To begin with, in calling a constitutional convention, Sec -

tion 8 recites that: 

"The legislative assembly may at an~ time, by a vote 
of two-thirds of the members electe to each house, 
submit to the electors of the state the questio n 
whether there shall be a convention to revise, alter, 
or amend this constitution." 

The majority opinion suggests that this call is normally held at 

a general election, and, thus, the phrase requiring a "majority 

of those voting on the question" was employed only to distinguish 

the constitutional referendum question from other general election 

23 issues . (See Page 11 of opinion) However, since the call may be 

24 submitted "at any time" and not just at a general election, how 

25 could one conclude that the language "voting on the question" was 

26 · h b th call i' ssue and "general elec-used only to distinguis etween e 

27 tion issues"? Isn ' t it more reasonable to conclude that the lan-

28 Used to give direction as to what percentage of electors guage was 

29 must vot~ for t~e all, in order to determine if the call passed ? 

80 

81 

• 

Secondl v, t t ~jorit opinion recites, at Page 11, the 

following : 

"The languag · of Section 8, that we must construe---
1 t . at the election ' 'a majorit y n f the ec tors vo ing 

-1 2-



5 

6 

9 

10 

Of co·rse s ate ·e c c: t e _act tha 

reads: 

for 

t:o 
a 
and 

t • e . I 

ec o 

nsaid c "\ie ti shall eet \l.·it in t ree oonths after 
such electi aad prepare c re ·isi ns, alterati ~s 
or ameadmeGts to the conscit t·o as ma b e deerne' 
necessar . .. a~d nless so sub itted and appro ed 
majorit f the electors ti g ac che electio. 
such revisio3, a teratio r amen e n t shall ta e 
effect . (emphasis supplied ) 

11 Thus, from the la guage ' revisions, a lteratioas or a me nd e s 

12 it is clear, as t is Court pre iousl concluded in 

13 case, that multiple issues were c nte~lated at the spec i al e ec -

14 tion b the framers of Section 8 . Therefore, there is a ' ee 0 

15 differentiate between' the various issues . This is t e v er 

16 

1 

reason the language approved b a ajorit f the e lee t rs ,. ting 

at the election" becomes important in determining w ich ss es are 

18 approved and which are not . 

19 In sumnary, che premises upo w ic c he majorit; opi i 3 

20 atte-.>ted to determine that the difference in the langi..:age sed 

21 in the three elections was no evidence of a differing intent n 

22 the part of the framers, but onl the res lt of dif.::erenc es in 

23 the elections themselves, simpl do oc stand the t est · cer aa ­

M sound logic or reasoning. The differe . ce in Che l a guage sea 

25 in the three elections can onl ' indicace a differing 

26 the part of the framers when it ca e to che appro al r a 

r1 of the various issues involved in t e three different e ect · s. 

18 

19 

• 
11 

• 
33 

lbia, the majorit ~· opinion overlo ed. 

5. TH.E '41\JORlTY OPL'IO• RAS 0 '"ERLOO~D T HE FA 

COURT IS TO ALiD-
:tE ~'iBERS OF TiiE - . _E BOARD OF :-o 

IMPF.ACH TiiE R Ooi _:. •. ~:A _ 
BY !ERE AF~ IDA . 

NOT HAVE THE ~O ~T 
E 

BEFORE 1 

AS TO 1l:IE TOTA _;u!'{BER OF ELEGTO 

- 13-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

''Accordingly , the figure of 237 , 600 l a b e l ed ' tota l 
number of electo rs vo tin g a t the election ' on he 
Secretary of S t ate' s Ce r tific a te is demon s t rably 
incorrect, a nd the disputable statutory presumption 
of correctness of such figure (Section 93 - 1301- 7 ) 15)) 
must yield to the facts . " 

The majority opinion arr ived a t this conclusion fro reading 

tbe affidavits of t he S tate Ca nvassing Board a nd the Secretary of 

S tate all of which claimed that " the phrase 'tota l number of I 
electors voting' as used in the canvas s a nd certificate, refers. 

to the total number of electors a ppear ing at the polls and receLv ­

ing ballots, plus the number of electors receiving a nd returning 

12 absentee bal lot s. " All the a ffid avits give the Cou r t no clu e as 

13 to how the State Ca nvassin g Board claims to ha ve come b y this 

14 wisdom, it c an only b e s urmised that the af fid a v its were based on 

15 assumptions that the County Canvassing Boards arr ived at their 

16 figures of "'umber of Electors Voting" as appears on the County 

17 forms, from directions given to them in the letter fro the 

18 Secretary of State dated June 2, 1972. I n that l etter, the 

19 Secretary of State requests that the Coun t y canvassers arrive a t 

20 the figure of ''Number of Electors Voti ng" by enter ing "The total 

21 number of votes cast taken from your poll book" . The majority 

22 opinion has overlooked the fact that a poll book is not a mere 

23 registration book . A poll book is defined in Section 23 - 3610, 

24 R. C. H. , 1947, as follows : 

25 

26 

rt 

• 
29 

80 

81 

• 

''Each precinct shall keep a list of persons 
and the name of e a ch person who votes ~hall 
in it and numbered in the order o f v oting . 
is known as the poll book." 

voting 
be e n tered 
This list 

As the majority opinion recogn ized , on Page 15 of the 

opinion: 
"Th d 'voting' means the af firma tive a ct of marking 
ne~.v~:llot properl y and deposi~ i ng it i~ the ballot 

~ox in c onfonnity with the election laws. 

by def in it ion , the poll book carri e s only t he l i st of 
Thus, 

- 14 -



1 electors who have affirmatively acted by 

2 properly and depositing it in the ballot box in conformity with 

3 the election laws. In effect, the poll book carries only a net 

4 figure, and not a gross figure, as concluded by the affidavits 

5 of the State Canvassing Board. Thus, the majority opinion has 

6 overlooked, and the Court should conclude that the affidavits 

7 are wrong and unsupported, and the Court should conclude that 

8 the County Canvassers' figures of "Number of Electors Voting" are 

9 correct. 237,600 electors properly voted at the election, and 

10 this Court has received no valid evidence to the contrary. In 

11 support of this, the affidavits of the County Clerk and Recorder 

12 of Gallatin and Big Horn Counties, have been filed in this matter, 

13 copies of which are attached as Exhibits "A" and "B" to this 

14 Petition. The Court will note that in both instances, these 

15 

16 

17 

18 

19 

20 

21 

22 

28 

24 

25 

26 

f!I 

2.8 

29 

80 

81 

• 

County Clerk and Recorders did just what the law requires, and 

submitted a poll book net figure of 11,658, in the case of Galla­

tin County, and 2,717 in the case of Big Horn Count y , as the 

"Number of Electors Voting". 

In suumary, the Secretary of State's Certificate is demon-

strably correct, and this Court must presume it to remain correct, 

unless and until facts were presented to the Court showing other-

wise. 
did Cast a valid ba llot at the election. 

237,600 electors 
opinion concludes on Page 16 of the opinion 

(b) The majority 

that it can make a determination of the correc t 
that it feels 

at the election, by total number of electors voting 
figure on the 

of the official canvass, county by 
looking at the printed report 

county, thus 
t or recanvass of 

avoiding the necessit y of a recoun 

of June 2, 1972. 
The majority opinion holds: 

the election 
tal number of elec tors who cast 

"If we Lakr the to unted on the issue rec~iving h 
balloCI rhal w r~ ~Le this shou ld a pproxim~te ~ e 
the lar~est L~~ael~cto~s voting in the elect ion . 
total num 

The majorit y opinio 

that at leas 230,298 electors 
then reasons 

-1 5-



1. 1be majority finally reasons that another 290 more 

3 electors cast valid ballots because it finds that in 18 of the 56 

4 counties, the gambling issue , Issue No. 3, received that many more 

5 valid votes that did the first issue. However, the majori ty opin-

6 ion has overlooked the fundamental rules of mathematics in arriv-

7 ing at its conclusion that only 230,588 electors vot ed at t he 

8 election. 

9 Some elementary examples prepared by prominent statisticians 

10 should serve to point out to the majority its errors in mathe -

11 matics. 

12 Let us consider the foliowing hypothetical example: 

13 Suppose there are only two counties, A and B, and the elec-

14 tion returns are reported as below: 

15 

16 County Constitution Legislature Gambling Death Penalty 

17 A 

18 B 

19 

2 

1 

0 

1 

0 

2 

0 

1 

Using the procedure on which the majority opinion's decision 

l.•t is determined that there were four (4) electors was based, 

(2) in County A because the constitutional issue voting; two ' 

received the highest total vote, and two (2) in County B, because 

eded the constitutional vote by one (1). the gambling vote exce 

d There were two (2) In County A the facts are evi ent: 

h are several possibilities But, in County B t ere electors voting. 

listed below allowing 
for at least two (2) and as many as f i ve (5) 

electors voti ng . 

(In 

omission t 

,·hart, X denot es a vote, and 0 denotes an he f 1llaw l ng ~ 

vol e o ~ the issue.) 

-1 6-



1 POSSIBILITY 1 

2 Voter Number 

1 

2 · 

Constitution Le islature 

x x 3 

4 

5 

6 

TOTALS 

0 

1 

0 

1 

7 POSSIBILITY 2 

8 Voter Number Constitution Le is la tu re 

9 1 x x 

10 2 0 

11 3 0 

12 TOTALS 

0 

0 

1 1 

13 

14 

15 POSSIBILITY 3 

16 Voter Number Constitution Legislature 

17 1 x 0 

18 2 x 

19 3 0 

20 4 0 

21 

22 

TOTALS 1 

28 POSSIBILITY 4 

24 Voter Number 

25 1 

26 2 

27 3 

4 

5 

Constitution Legislature 

x 0 

0 x 

0 0 

0 28 

29 

80 

81 

TOTAL. 

0 

0 

1 

• 
-17-

Gamblin 

x 

x 

2 

Gamblin 

· X 

x 

0 

2 

Gambling 

x 
0 

x 

0 

2 

x 

0 

1 

Dea th Penal 

0 

0 

x 

1 

I 
I 

De a th Pff>ajry I 
0 

0 

0 

x 

1 



r possible voting patterns. 
2 sider just Possibility 1 with only two (2) electors voting. There 8 are four (4) possible voting patterns. 
4 1) xx xx 2 ) x x x 0 3) x 0 x x 
5 0 0 x 0 0 0 x x 0 x x 0 
6 

7 
4) 0 x xx 5) x 0 x 0 6) 0 x x 0 

8 
x 0 x 0 0 x x x x 0 x x 

9 7) 0 0 x x 8) 0 0 x 0 
10 xx x 0 x x x x 
11 NOTE: 5, 6, 7 and 8 are identical to 4, 3, 2 and 1 respectively 

12 in voting pattern. Therefor~, we count only four (4) voting 

13 

14 

15 

16 

patterns. 

When there are three (3) electors, as in Possibility 2, it 

is possible to find ten (10) voting patterns. 



1 When there are four (4) elec t ors as in Possibility 3 Lt i 

2 possible t o find five (5) voting patte r ns . 

3 1) x 0 x 0 2) 0 x 0 ) 

4 0 x 0 0 x x 0 ) 

5 0 0 x 0 0 0 x 

6 0 0 0 x 0 0 0 x 

7 
I 4 ) x 0 0 0 5) x 0 0 0 

8 I 0 x x 0 0 x 0 0 
9 I 0 0 x 0 0 0 x 0 

10 

11 l 0 0 0 x 0 x ' 

12 And when there are fi e . 5 el t r 

13 then, f cours th r i nl} n 

14 'fhu s, in thi simple n 

15 determining the number f 

16 in nl four ( ) f the tw er: 

1'; ther w rds, th maj rit· 

n a premise whi h. at b~ 

19 chance f a ura y . 

~ for the elect rs an 

11 A se nd e ample p in n te 

themati s pra ti ed in 

certified t rre 

for Big H rn C u ty. 

The f 11 wing t ble e r 

er 

(Agai , 

• failure t 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

?a 

24 

25 

26 

Z7 

28 

29 

80 

81 

• 
33 

possible to find five (5) voting patterns. 
1) x 0 x 0 2) 0 0 x 0 3) 0 0 x 0 

0 x 0 0 x x 0 0 0 x 0 0 
0 0 x 0 0 0 x 0 0 0 x 0 
0 0 0 x 0 0 0 x x 0 0 x 

4) x 0 0 0 5) x 0 0 0 

0 x x 0 0 x 0 0 

0 0 x 0 0 0 x 0 

0 0 0 x 0 0 x x 

And when there are five . (5) electors, as in Possibility 4, 

then, of course, there is only one (1) vo ting pattern. 

Thus, in this simple example the majority opinion 's method of 

determining the number of electors vo ti ng would hav e bee n correct 

in only four (4) of the twenty possibl e voting patterns. In 

other words, the majority opinion has chosen to base its decision 

on a premise which, at best, has only a twenty per cent (20%) 

chance of accuracy. Does Lhe majorit y consider that good enough 

for the electors and citizens of Montana ? 
i 
I 

A second example pointing up the inaccuracy of the attempted I 
mathematics practiced in the majority opinion is based on the 

figures certified to as correct by the State Board of Canvassers 

for Big Horn County. 

The following table presents a pos sib le voting pattern for 

the reported balloting in Big Horn County and arrives at a number 

of electors voting at the election, which is in agreeme nt with 

the majorirv opinion's method. From the Canvass returns 2,620 

d f Or against issue one (1 ) and another Big Horn electo r~ vote or 

d for issue three ( 3) the gambling issue. 6 more el• , r" vole ' 

(Again, an X re s a vole on th e i ssue, and an 0 denotes a 

to Vot e <rn the issue; failure 
the first co lumn conta ins a hypo -

h voted in a hypothetical pattern.) 
thetical total ot persons w o 
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1 

2 

3 

4 

9 

Possible 
Voting 
Pattern 

2' 6 

76 

58 

6 

TOTAL 
CA ASS 
FIGURES 

Constitution Legislature 

0 

x 0 

0 0 

2,62 0 2 ) 86 

Gambling 

x 

x 

x 

x 

2,626 

Death 
Penalty 

x 

0 

0 

2,562 

Cuurulati.ve 
Tota! of 
Electors 

Voting 
2,486 

2 56 2 

2 620 

2 626 

10 Tiiere is a number of o ther possible voting patterns which 

11 could result in the same number of electors voting (2 ,626 ) . 

12 However, it is also po ?ible to find a large number of voting 

13 patterns which result in other totals of electors voting. The 

14 table below gives one of the possi ble voting patteras whic h would 

15 provide for the number of electors voting to be that numbe r 

16 (2 ,717 ) reported by the County Clerk in Big Ho rn County, which 

17 

18 

19 

20 

21 

22 

~ 

24 

25 

26 

27 

28 

29 

80 

11 

pattern is also consistent with the t otal vo tes cast on the fou r 

issues, c ertified t o bv the Sec retar y o - - ta te. as 

Cumulative 
Possible Total of 
Voting Death Elec tors 
Pattern Constitu tion Legislature Gamb ling Penalty Voting 

2,486 x x x x 2,486 

76 0 0 x x 2 ,562 

43 x 0 x 0 2,605 

91 x 0 0 0 2,696 

21 0 0 x 0 2 ,717 

TOTAL 
CANVASS 

2,620 2,486 2,626 2 , 56 . 
FIGURES 

it did' 
In " imma r 

i t is poss ible that using the premise 

h be corr c t i n concluding from 
i 11 Ln i on mig t that the tnt1j or iv 

the State Cdnva ss 
626 1 tors v ted in Big ~ epnrt that only 2 , 

-20-



1 Horn County. However, here is a large nu: ber 0£ ot er 

2 pattern possibili ies which are jus as li el 0 ave een he 

3 correct total number of elector acing includ· g h to al of 

4 2,717, as certified to by the Cler and Recorder of Bi Horn 

5 County . Are not the electo~s and citize ns of ~ntana en it ed to 

6 more than a mere chance guess by the uprerne Court a 

7 the c orrect total umber of electors who voted? 

what was 

8 One final example . 

9 The following table presents one possible voting pattern 

10 which would corr espond with the total number of electors voting 

11 as r eported by the Secretary of State. 

12 

13 

14 

(Aga in, an X denotes a yote on the particular issue, and an 

0 d e not e s a failure of the elector to vote on that issue . ) 

Possible 
15 Votin g Death 

Penalt y 

Cumulative 
Total of 
Electors 
Voting 

16 

17 

18 

19 

20 

21 

2'l 

28 

24 

25 

26 

2'1 

2.8 

29 

80 

81 

• 

Pattern Constitut i on Legis l a tu r e Ga mbling 

217 ,684 x x x x 217,684 

7,072 0 0 x x 224,756 

3 ,139 x 0 x 0 227,895 

9,475 x 0 0 0 237,370 

230 0 0 x 0 237 , 600 

TOTAL ELECTORS 
VOTING ON PAR-
TICULAR ISSUE 
IN ACCORD WITH 
CANVASS 

230,298 217 ,684 228,125 224,756 

h under this on e and hundre d s of t housands of 
Thus, we see tat 

t he el e ctors of Montana could have voted, 
o ther vo ting pat te rns , 

ld c orres pond with th e figure arrived at 
t he t otals of whi r h wou 

c , sin'o!. ard. Is t h is Court really r eady to 
by the Sta te a 

conclude that t ' ' 
O

E Montana v o Led differently? 
ele< , ors 

if 
how d i ffer1 1tl · ? so, 

_ ? l -

And, 



2 the majority opinion's attempt to determine the pattern of how 

3 the electors of Montana voted at the e l ection is nothing mor e 

4 than a guess, and the probability of the gue ss being correct i s 

5 exceedingly poor. Only a recount and recanva s s of the vote s wil l 

6 ever really show how the electors of Montana did vote. If the 

7 majority opinion belive s t hat the Aff idavit s , devoid of f acts as 

8 they may be, still creat e a question o f fact to be determined, 

9 then this Court must ord e r a recount, as requested by the dis-

10 senting justices. 

11 IR CONCLUSION, it should be quite clear, f rom a study of this 

12 Petition for Rehear i ng, that . the authors o f the majority opinion 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

?.8 

24 

25 

26 

2'1 

f.8 

29 

80 

81 

• 

in this case have overlooked a controlling decision and numerous 

facts and issuea which make untena bl e the current maj ority holding 

that "approval by a majority of electors voting a t t he election" 

doesn 1 t mean what it says. · Rather, the pa rticipants in the majo-

rity opinion should, in good faith to th e rule s of law , determine 

) can be deemed approved only i f the number that Issue No. One (1 

of electors who vote d f or Issue No . One ( 1 ) exceeds by one or 

number of electors who cas t valid ballots more votes the total 

at the election. 

t . f . ed t ha t the State Boa rd of f State cer i i The Secretary o h 1 t. 
. d that 237,600 e l ectors voted at t ee ec i on. 

Canvassers determine . 
ma ke its determi na t ion sufficient for the Cou rt t o 

This should be i· f the Court feels 
d However, was not approve . 

that the issue 1 of 237 ,600, then 
the validity of t he tota 

a question of there is 
the di s s ent i ng op inion, order a ld as set f orth in the Court shou , 
t o determi ne exac t l y , once and 

C nty precincts f the OU 
recanvass o e lec t or s who vo ted . Ce r tainly ' the 

for all, the l J l 8 1 ~ umb e r of d 

majori ty 0 l 1 --. n 

If, f or 

to cont i nu mine 

., r r one ous 
. mus t be correc te . mathematics 

a majority of 
~a~ on, 

t hi s Court should deter -

£ elec tors ma j ority o 
L O hold t hat "a ppr ova 1 by a 
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mean what it says, t h e n , at 

2 least, the majori t of the Court shou l d orde r t he e l ec t ion to be 

3 declared void f o r t he r e as on of the misrepre s entations made to the 

4 electors of Montan a by the embe r s of both t he Legis l a ture and 

5 constitutional c onve n tion tha t e l ectors d id no t ha ve to vo t e 

6 

7 

against Issue umbe r One ( 1) i n o r de r to he l p t o defea t i t . 

The Constitu tion o f Monta na is t he fundamen t al doc ument of 

8 goverment for the peopl e o f t his state . It is th e hea rt of our 

9 free societ y . Under the laws of Mon tana, as the y now exist, and 

10 the facts before this Court, the members of t his Cou rt ca nno t 

11 allow the current majority opinion t o sta nd in its c urrent form 

12 and direction. 

13 The three justices comprising th e majorit y opi nion may find 

14 it difficult to think of changing their minds, by allowing a 

15 rehearing, and subsequent change in the contents of the decision 

16 of this Court. However, it is this Court's sworn dut y to uphold 

17 the law. Its goal is to seek truth and justice, under the law. 

18 Until each justice is sure that he has found truth and justice in 

19 this case, he should be willing and able to change his mind. A 

20 

21 

22 

Z3 

24 

25 

26 

27 

28 

29 

80 

81 

• 

matter that may not have been called to the attention of this 

Court is that a newspaper reporter for the Great Falls Tribune, 

reported on the front page of the issue of July 18, 1972 , the da y 

l.· n this case, that it was the consen s us of the after oral argument 
the constitutional convention t ha t t he Court 

lawyer delegates to 

On this issue along political lines, and he lined up 
would vote 

the way the opinions came out. 
this Court just 

Re gard l ess of 

this publicity, this Court must 
base its determination s o le ly 

;n the maJ· ority opinion errors ... 
upon the correct law . With the 

d t herein, clearly p o111 t e ou 
, i n ion . 

now S hould gra n t a re hea r ­this Court 

ing and am id i t 

In summar ' h i Court should 
P · tion fo r Rehear_/ gr a n t t his eti 

ing because : 

- 23 -



2 this Court has no authority to amend the Montana Constitution by 

3 interpretation because, in fact, this Court's interpretation of 

4 the phrase "voting at the e l ection" disregards the unambiguous, 

5 plain meaning of the words in the Constitution. "Electors voting 

6 at the election" means, und e r previously recognized definitions 

7 of this Court, "persons poss e ssing the leg a 1 qualifications that 

8 entitle them to vote, who mark their ballot properly and deposit 

9 it in the ballot box in conformity with the election laws". The 

10 Court should uphold the literal meaning of this phrase, and not 

11 now change its meaning by interpreting it to mean "electors voting / 

12 on the Constitution". 

13 (2) The majority opinion of this Court is in conflict with a 

14 prior controlling decision of this Court, Forty-Second Legislative 

15 Assembly v. Lennon, wherein this same Court found that the framers 

16 of the Constitution contemplated multiple issue ballots. Having 

17 

18 

19 

20 

21 

2'2 

23 

24 

25 

26 

~ 

28 

29 

80 

81 

• 

contemplated multiple issue ballots, the framers and the people I 
who voted to adopt the 1889 Constitution made it clear that before 

any revisions, or alterations of that Constitution could be 

adopted, each issue must receive a positive vote by a majority of 

the electors who voted at the election. Since the constitutional 

issue did not receive such a vote at the June 6th election, the 

issue was not adopted under Montana law. 

(3) The majority 
of the Court has overlooked t he f act t hat if 

the 
· t to be judged by the numbe r of 

constitutional issue is no 
valid ballot at the e lection, then th e e l ec-

electors who vote a 
misrepres ented to them, no t only 

tors of Montana had the facts . . 
b b the cons titu ti onal conve n-

Le islature o f Montana, ut y . 
by the g upplement and the very 

tion, all 
f sta t utes, newspap e r s ' 

. w v '", . the 
Of t hi s mi srepresentat ion , 

l'nd er a l l 
ballot the ~ Vl { t 

electors 

declare the e lec 

. f d this Court should 
1 d to reli e an 

nd are en tit e 
'd a nd direct anot he r e l ection t o 

t.on t o be voi ' 

- ? L.i. -



9 

10 

11 

12 

13 

14 

15 

16 

(4) The majority opinion has overlooked the facts that the 

language in Sections 8 and 9 of Article XIX of the Montana Consti-

tution, on the three different election proceedings stated therei~ 

is further evidence to show that the framers intended the adoption 

of any revisions, alterations or amendment s to be governed by the 

criteria of the number of electors who voted a valid ballot at 

the election. The language was not the result of "inherent con­

stitutional differences in the elections themselves, which, in 

turn, requires different language." 

(5) The majority opinion has overlooked the fact that if the 

Court is to allow the members of the State Board of Canvassers, 

being the Governor, the Secretary of State, and the Treasurer, to 

impeach the truth of their own canvass, by the insufficient 

affidavits they presented, the Court then does not have the facts 

before it to make a valid determination of how many electors voted 

17 at the election. It is demonstrated that the mathematics attemp-

18 ted by the Court to arrive at the figure of 230,588 is in reality 

19 a mere chance guess, and the chances of the guess being correct 

20 are exceedingly poor. Further, however, mathematically the figure 

21 of 237 ,600 could be the correct total, as demonstrated on Page 21 

22 of this Petition. Thus, if the Court is to now believe that the 

23 

24 

25 

26 

rT 

28 

• 
80 

11 

• 

Canvassers did not correctly perform their duties 
State Board of 

the first time they purportedly canvassed the votes, then the 

the 
citizens and electors of Montana are to ever really 

only way 
know how many electors voted at the election is for the Court . to 

order a recount and recanvass 

Only then will Montanans know 

>r wa• not approved really wa1 

election on ufte r- . l 7 2 . 

down through the County precincts. 

whether the proposed Constitution . 

by the electors voting at the 

Respectfully submitted, 

MORROW, NASH .& s~orv: . p~~ 
w wJ. ~,/~ , ~· · r . '1 (i t 
, / ....,.....~ en • ."vrk BY:· .., old '='r St·a';;'\e~ . ~urger Attorne ys or 

208 East Main Stre5§71S 
Bozeman, Montana 
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2 Petition f or Reheari ng . 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

~ 

24 

25 

26 

rt 

28 

• 
80 

11 

• 

Hardin~, Monta na 

HIBBS, SWEENEY , COLBERG & KOESSLER 
P. 0 . Box 1321 
Billings, Montana 
Attorneys for Intervenors Dave M. 
Manning, Clyde Hawks, Carl M. sm· 
Walter Hope, Jess J. Blankenship 
and Herber t J. Klindt 

..,,,_ 
BY: §\,, f 
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I 

2 I hereby certify that I served the for going Petition for 

3 Rehearing upon couns el of record by mailing a true copy thereo 

4 this date in an envel op e with posta ge prepaid addressed ' to: 

5 Joseph P. Monaghan 
2218 Elm Street 

6 

7 

8\ 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

80 

81 

• 

Butte, Montana 59701 

Marshall G. Candee 
P. 0. Box 617 
Libby, Montana 599 23 

A. W. Scribner 
Power Block Bldg. 
Helena, Montana 5960 

Gerald J. Neely 
2822 First Ave. North 
Billings, Montana 

J erorne T. Loendor·f 
Professional Building 
Helena, Montana 59601 

C. W. Leaphart, Jr. 
Montana Club Building 
Helena, Montana 59601 

Diana S. Dowling 
519 N. Rodney 
Helena, Montana 59601 

D. Patrick McKittrick 
1713 - 10th Ave. South 
Great Falls, Montana 

Lawrence Eck 
310 N. Higgins 
Missoula, Montana 59801 

Franklin S. L~ng~n 
Securities Building 
Billings, Montana 

John Layne 37d 
1301 University A~g601 
Helena, Montana 

Clayton R. Herron 
P. 0. Box 783 59601 
Helena, Montana 

ld C Rob i nso n 
Dona . Block 
Silb ~ r Bow 59701 
But te, Mon tana 

. F Meisburger Wi l li am · 
Cour t hous e 59 127 

h Montana Fo r sy t ' 
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2 I hereby certify hat I served the foregoing Petition for 

3 Rehearing upon couns e l of reco rd by mailing a true copy thereof 

4 this date in an envelope wi t h postage prepaid addressed · t o : 

5 Joseph P. Monaghan 
2218 Elm Street 

6 Butte, Monta na 597 01 

7 Marshall G. Can dee 
P . 0. Box 617 

8 \ Libby , Montana 59923 

9 

10 

11 I 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

80 

81 

• 

A. W. Scribner 
Power Block Bldg . 
Helena, Montana 5960 

Gerald J. Neely 
2822 First Ave. North 
Billings, Montana 

Jerome T. Loendorf 
Professional Building 
Helena, Montana 59601 

C. W. Leaphart, Jr. 
Montana Club Building 
Helena, Montana 59601 

Diana s. Dowling 
519 N. Rodney 
Helena, Montana 59601 

D Patrick McKittrick 
lll3 - 10th Ave. South 
Great Falls, Montana 

Lawrence.Ee~ 
310 N. Higgins a 59801 
Missoula, Montan 

k l. S Longan 
Fran .i~ ·Building 
Securities 
Billings, Montana 

John Layne 3:d Ave. 
1301 University 59601 
Helena, Montana 

R Herron 
~labto~ox.783 59601 

• • Montana Helena, 
Robinson 

Donald c. Block . 
Silbe r sow a 5970l Mon tan sutt e, 

. F !"1 eisburger 
Wi lllarn . ?7 
CourthOUS~ontana 59 ' ­
forsyth, 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

80 

81 

81 

5910'3 

Robert L. Woodahl 
Attorney General 
Helena, Montana 59601 

Ca l vin A. Calton 
P . 0. Box 117 8 
Bil l ings, Montana 

Forrest H. Anderson 
Governo r of the State of Montana 
Helena, Monta na 

Keller , Reynolds and Drake 
South Annex Power Block 
Helena , Mon t ana 

Dated this '"!::- day of September , 19 72. - --

MORROW, 
( 

p. c. 

by ........... ~.;,..1...,....µ:~....o:~""-~~~~-
20 

C. Burger 
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1 

2 

3 

4 

5 
IN THE SUPREME COURT OF THE STATE OF MONTANA 

6 
THE STATE OF MONTANA ex rel 
WILLIAM F. CAS HMORE , M D . d 7 8 , · . , an 

TANLEY C. BURGER 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 1230 9 

8 

9 

10 

11 

12 

, 

Relators, 

vs. 

FORREST H. ANDERSON, as Governor 
of the State of Montana, 

Respondent. 

AFF I DAVI T OF R. W. HARRIS 

13 STATE OF MONTANA * * * * * 

14 County of Yellowstone 
ss. 

of lawful age, being first d uly s wor n , on 
15 R. w. HARRIS, 

16 oath deposes and say s: 

17 He is and now, during the year 1 9 72 he was, the Circulation 
l 8 Manager of Th · e Billings Gazette, a newspaper of general circulation, 
19 printed and published at Billings, y 11 e owstone County, Montana. 
20 

On and before May 21, 1972, The Billings Gazette, for 

21 compensation, printed the supplement which is entitled "The Proposed 

22 1972 Constitution for the State of Montana", a true and correct 

23 copy of which is to this affidavit annexed, and it, The Billing s 

24 Gazette, shipped by freight a sufficient number of the copies o f 

25 said supplement and for circulation to the following named news-

26 papers which are regularly published in Montana, to-wit: Bozeman 

27 Daily Chronicle, Bozeman, Montana; Montana Standard, Butte, Montana; 

28 Dillon Daily Tribune-Examiner, Dillon, Montana; Great Falls 

29 Tribune, Great Falls, Montana; Daily Ravalli Republican, Hamilton, 

3e Montana; Havre Daily News, Havre, Montana; Helena Independent 



1 Record, Helena, Montana ; 
Kalispell Inter Lake , Kalispell, Montana ; 

2 Lewistown Daily News, Lewistown, Montana ; 
Livingston Enterprise , 

3 Livingston , Montana ; Mi les City Star, Miles City , Montana ; and 

4 Mi ssoula Missoulian, Missoula, Montana . 

5 
And on May 21, 1972, The Billings Gazette included a 

6 copy of said supplement with each copy of its regular Sunday edition 

7 of The Billings Gazette, a newspaper, which was given distribution 

8 to each purchaser and subscriber of said May 21, 1972, issue of 

9 the said newspaper. 

10 

11 

12 

13 Subscribed and sworn to before me this 

14 July, 1972. 

15 

16 

17 (NOTARIAL SEAL) 

1.8 

19 

20 

21 

22 

23 

lo day of 

Montana 
Montana 
August 21, 1972 
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