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ARGUMENT 

The 1969 Montana L e g i s l a t u r e  recognized t h e  need f o r  

upda t ing  ou r  1889 C o n s t i t u t i o n  and p l aced  t h e  q u e s t i o n  o f  a  

C o n s t i t u t i o n a l  Convention on t h e  November 1970 e l e c t i o n  b a l l o t .  

The people  of Montana concurred i n  t h i s  need, and t h e  i s s u e  

w a s  passed by an  overwhelming m a j o r i t y  of  133,482 t o  71,643. 

The 1971 L e g i s l a t u r e  t hen  passed t h e  e n a b l i n g  Act e s t a b l i s h i n g  

t h e  C o n s t i t u t i o n a l  Convention and 1 0 0  d e l e g a t e s  were e l e c t e d  

on November 7 ,  1971. I t  i s  c l e a r  t h a t  bo th  t h e  L e g i s l a t u r e  

and t h e  people  of  t h i s  s t a t e  recognize  t h e  many d e f i c i e n c i e s  

i n  t h e  1889 C o n s t i t u t i o n  and t h e  need f o r  a new document t o  

m e e t  t h e  demands of a  modern Montana. 

The Montana S tudent  P r e s i d e n t s  A s s o c i a t i o n  h a s  

unanimously r e s o l v e d  t h a t  " t h e  Montana C o n s t i t u t i o n  framed i n  

1889 impai r s  e f f e c t i v e  s t a t e  and l o c a l  government; t h a t  t h e r e  

w a s  need f o r  s u b s t a n t i a l  r e v i s i o n  and improvement of  t h e  Mon- 

t a n a  C o n s t i t u t i o n ;  and t h a t  t h e  changes needed i n  t h e  Montana 

C o n s t i t u t i o n  could  n o t  be  accomplished adequa te ly  through t h e  

p r e s e n t  amendment p rocess" .  A f t e r  s t u d y i n g  t h e  proposed Con- 

s t i t u t i o n ,  t h e  people  o f  Montana vo ted  on t h e  new document i n  

t h e  June 6 ,  1 9 7 2  s p e c i a l  e l e c t i o n  wi th  116,415 v o t i n g  f o r  t h e  

app rova l  t h e r e o f  and 113,883 v o t i n g  a g a i n s t .  

E r i c  Hoffe r ,  i n  h i s  t r e a t i s e  The Ordeal  o f  Change, 

p r e d i c t e d  t h i s  a c t i o n  when he s t a t e d :  



" I t  i s  my impress ion t h a t  no one r e a l l y  
l i k e s  t h e  new. W e  a r e  a f r a i d  o f  it. I t  
i s  n o t  on ly  a s  Dostoyevsky p u t  it t h a t  
' t a k i n g  a  new s t e p ,  u t t e r i n g  a  new word 
i s  what people  f e a r  most . '  Even i n  s l i g h t  
t h i n g s  t h e  expe r i ence  of  t h e  new i s  r a r e l y  
w i thou t  some s t i r r i n g  of  fo reboding ."  

The q u e s t i o n  b e f o r e  t h i s  c o u r t  i s  whether t h e  pro- 

posed C o n s t i t u t i o n  was "approved by a  m a j o r i t y  o f  t h e  e l e c t o r s  

v o t i n g  a t  t h e  e l e c t i o n "  a s  r e q u i r e d  by Sec t ion  8 ,  A r t i c l e  X I X  

of t h e  p r e s e n t  Montana C o n s t i t u t i o n .  It i s  undisputed  t h a t  

more e l e c t o r s  vo ted  i n  f avo r  of t h e  new document t h a n  a g a i n s t  

it. The R e l a t o r s  a rgue ,  however, t h a t  t h e  o f f i c i a l  f i g u r e s  of 

t h e  S t a t e  Board of Canvassers  show t h a t  237,688 e l e c t o r s  vo ted  

a t  t h e  e l e c t i o n  on June 6, 1972, and, because on ly  116,415 

e l e c t o r s  vo ted  i n  favor  o f  t h e  C o n s t i t u t i o n ,  t h e  new document 

f a i l e d  t o  r e c e i v e  t h e  approva l  r e q u i r e d  i n  A r t i c l e  X I X ,  Sec- 

t i o n  8 ,  of  t h e  1889 C o n s t i t u t i o n .  

It i s  submi t ted  t h a t  t h e  R e l a t o r s '  c o n t e n t i o n  i s  

un tenab le  e i t h e r  on t h e  grounds of  e x i s t i n g  ca se  a u t h o r i t y  o r  

p r i n c i p l e s  of sound l o g i c .  A s  j u d i c i a l  d e c i s i o n s  i n  o t h e r  

s t a t e s  o f  t h e  Union c o n s t i t u t e  secondary a u t h o r i t y ,  t h i s  c o u r t  

should f i r s t  t u r n  t o  p receden t s  i n  Montana. 

A r t i c l e  X I I I ,  Sec t ion  5 ,  o f  t h e  1889 Montana Cons t i -  

t u t i o n  c o n t a i n s  l e g a l l y  i d e n t i c a l  language t o  t h a t  a t  i s s u e  i n  

t h e  p r e s e n t  case .  The a d d i t i o n a l  word " t h e r e o f "  found i n  t h a t  



s e c t i o n  is  of no i n t e r p r e t a t i v e  s i g n i f i c a n c e .  The Montana 

Supreme Court  i n  c o n s t r u c t i o n  of t h a t  language i n  T i n k l e  v. 

G r i f f i n ,  2 6  Mont. 426, 68  Pac. 859, 861, dec ided  i n  1902, 

on ly  12 y e a r s  a f t e r  t h e  adopt ion  of  t h e  C o n s t i t u t i o n ,  exa- 

mines t h e  1889 document f o r  i t s  i n t e r p r e t a t i o n  o f  t h e  same 

language d e a l i n g  wi th  bond i s s u e s  and i n  rev iewing  t h e  

d r a f t e r s  ' i n t e n t ,  t h e  Cour t  s t a t e d :  

"The e v i d e n t  meaning o f  t h e  C o n s t i t u t i o n  i s  
t h a t  t h e  approva l  must be t h e  r e s u l t  o f  a n  
exp res s ion  of  a  m a j o r i t y  o f  t h o s e  vo t ing .  
The e x p r e s s i o n  ' t h e  m a j o r i t y  of  t h e  e l e c t o r s  
t he reon  v o t i n g  a t  an  e l e c t i o n " ,  e t c . ,  c l e a r l y  
means a  m a j o r i t y  of  t h o s e  who v o t e  and n o t  a  
m a j o r i t y  o f  a l l  t h e  e l e c t o r s  of  t h e  Coui~ ty ,  
o r  of t h o s e  who vo te  on any o t h e r  i s s u e  a t  
t h e  same o r  some o t h e r  t ime ."  

This  was a f f i r m e d  i n  Morse v. G r a n i t e  County, 

4 4  Mont. 78, 1 1 9  Pac. 286, 291, which s t a t e d :  

" I n  t h e  c a s e  of  T ink le  v. G r i f f i n ,  26 Mont. 
426, 68 Pac. 859, t h i s  c o u r t ,  c o n s t r u i n g  
t h e  p r o v i s i o n  o f  t h e  C o n s t i t u t i o n ,  s u p r a ,  
s a i d :  'The e v i d e n t  meaning of  t h e  Cons t i t u -  
t i o n  i s  t h a t  t h e  approva l  must be t h e  r e s u l t  
of  an  e x p r e s s i o n  of  a  m a j o r i t y  o f  t h o s e  
vo t ing .  The e x p r e s s i o n  ' m a j o r i t y  of t h e  
e l e c t o r s  t h e r e o f  v o t i n g  a t  an  e l e c t i o n , '  e t c . ,  
c l e a r l y  means a m a j o r i t y  o f  t h o s e  who v o t e ,  
and n o t  a  m a j o r i t y  of a l l  t h e  e l e c t o r s  o f  
t h e  county,  o r  o f  t h o s e  who v o t e  upon any 
o t h e r  i s s u e  a t  t h e  same o r  some o t h e r  t i m e . '  
Th is  conc lus ion  was reached because t h e  
language employed i n d i c a t e d  t h a t  t h e  conven- 
t i o n  had adopted t h e  t heo ry  t h a t  t h e  c o n t r o l  
of  p u b l i c  a f f a i r s  must be regarded  a s  belong- 
i n g  t o  t h o s e  e l e c t o r s  who t a k e  a  s u f f i c i e n t  
i n t e r e s t  i n  them t o  g i v e  e x p r e s s i o n  t o  t h e i r  
views a t  t h e  ba l lo t -box . "  



P r i o r  d e c i s i o n s  of  t h i s  Court  a l s o  suppor t  t h e  adop- 

t i o n  o f  t h e  new C o n s t i t u t i o n  i n  h o l d i n g  t h a t  it i s  a m a j o r i t y  

o f  t h o s e  who e x p r e s s  t h e i r  op in ions  a t  t h e  e l e c t i o n  who d e t e r -  

mine i t s  r e s u l t  and t h a t  t h o s e  who do n o t  f e e l  q u a l i f i e d  

should n o t  be t h e  ones t o  de te rmine  i t s  outcome. I n  S t a t e  e x  

re1 Wolff v. Guerkirk ,  111 Mont. t h e  

Montana Supreme Cour t  s t a t e s :  

" I t  i s  o u r  op in ion  t h a t  a  v o t e r  a t  t h e  p o l l s ,  
un l e s s  he vo te  f o r  some person  ( o r  on some 
i s s u e ) ,  i s  n o t  v o t i n g  a t  a l l .  The b a l l o t  
c a s t ,  which does  n o t  e x p r e s s  t h e  p r e f e r e n c e  
o f  t h e  v o t e r  f o r  some person  ( o r  on some 
i s s u e )  t o  t h e  o f f i c e  i s  a  n u l l i t y ,  can n o t  
be  counted and can  n o t  be given any e f f e c t  
i n  de te rmin ing  t h e  r e s u l t  of  t h e  e l e c t i o n  a s  
t o  t h a t  o f f  ice ( o r  i s s u e )  . " (Pa ren theses  
added) 

This r ea son ing  i s  i n  keeping wi th  t h e  admonit ion o f  

Theodore Rooseve l t ,  a s  g iven when he spoke t o  t h e  f ramers  o f  

a new Ohio C o n s t i t u t i o n  i n  1912, wherein he  s t a t e d :  

"We have no h i g h e r  du ty  t han  t o  promote t h e  
e f f i c i e n c y  o f  t h e  i n d i v i d u a l .  " 

F u r t h e r  i n  t h a t  speech,  Roosevel t  s t a t e d :  

"I no less empha t i ca l ly  p r o t e s t  a g a i n s t  any 
theo ry  t h a t  would make t h e  c o n s t i t u t i o n  a  
means o f  t h w a r t i n g  i n s t e a d  of  s e c u r i n g  t h e  
a b s o l u t e  r i g h t  o f  t h e  people  t o  r u l e  them- 
s e l v e s  and t o  p rov ide  f o r  t h e i r  s o c i a l  and 
i n d u s t r i a l  w e l l  be ing ."  

The Montana S tuden t  P r e s i d e n t s  Assoc i a t i on  f e e l s  

t h a t  t h e  sound r ea son ing  expressed  i n  t h e  T ink le  c a s e  should  



c o n t r o l  an  i s s u e  o f  t h i s  importance t o  a l l  o f  t h e  people  o f  

Montana. I n  t h a t  ca se ,  it i s  s t a t e d :  

"It i s  t h e  t heo ry  of o u r  Government t h a t  
t h o s e  e l e c t o r s  c o n t r o l  p u b l i c  a f f a i r s  who 
t a k e  a  s u f f i c i e n t  i n t e r e s t  t h e r e i n  t o  g i v e  
exp res s ion  t o  t h o s e  views. Those who re- 
f r a i n  from such exp res s ion  a r e  deemed t o  
y i e l d  acquiescence ."  T i n k l e  a t  431. 

I n  f avo rab ly  c i t i n g  a  Kentucky c a s e ,  t h e  Cour t  con- 

t i nued :  

" I t  has  n o t  been a p o l i c y  of o u r  Government, 
i n  o r d e r  t o  a s c e r t a i n  t h e  wishes  of  t h e  
people ,  t o  count  t h o s e  who do n o t  t a k e  s u f f i -  
c i e n t  i n t e r e s t  i n  i t s  a f f a i r s  t o  vo te  upon 
q u e s t i o n s  submi t ted  t o  them. I t  i s  t h e  
m a j o r i t y  o f  t h o s e  who a r e  a l i v e  and a c t i v e ,  
and exp res s  t h e i r  op in ion ,  who d i r e c t  t h e  
a f f a i r s  o f  t h e  government, n o t  t h o s e  who 
a r e  s i l e n t  and e x p r e s s  no op in ion  i n  t h e  
manner provided by law, i f  t hey  have any. 
Before r each ing  a  conc lus ion  t h a t  t h o s e  who 
framed our  fundamental law in t ended  t o  change 
a w e l l - s e t t l e d  p o l i c y  by a l l o w i n g  t h e  v o t e r s  
who a r e  s i l e n t  and expressed  no op in ion  on a  
p u b l i c  q u e s t i o n  t o  be counted,  t h e  same a s  
t h e  one who t a k e s  an i n t e r e s t  i n  and v o t e s  
upon it, we should be  s a t i s f i e d  t h a t  t h e  
language used c l e a r l y  i n d i c a t e s  such a 
purpose.  'I 

Thus ho ld ing ,  t h e  Montana Supreme Court  adopted t h e  

r u l e  t h a t  a  m a j o r i t y  of  t h o s e  e l e c t o r s  v o t i n g  meant a  m a j o r i t y  

o f  t h o s e  who expres s  an  op in ion  and t h u s  suppor t  t h e  adopt ion  

of t h e  new C o n s t i t u t i o n .  It should be  emphasized t h a t  t h e  

language i n t e r p r e t e d  i n  t h e s e  c a s e s  was l e g a l l y  i n  p o i n t  w i t h  

t h a t  a t  i s s u e  i n  t h e  p r e s e n t  case .  W e  submit  t h a t  t h i s  



primary a u t h o r i t y  from t h e  h i g h e s t  c o u r t  of  Montana should be 

fol lowed i n  t h e  con t rove r sy  a t  hand. A s  J u s t i c e  Parke wro te  

i n  Mirehouse v. Renne l l ,  1 C1.  & F. 527, 546 (1883) : 

"Our common-law system c o n s i s t s  i n  t h e  apply-  
i n g  t o  new combinat ions  of  c i rcumstances  
t h o s e  r u l e s  of law which w e  d e r i v e  from 
l e g a l  p r i n c i p l e s  and j u d i c i a l  p recedents ;  and 
f o r  t h e  sake  o f  a t t a i n i n g  un i fo rmi ty ,  con- 
s i s t e n c y  and c e r t a i n t y ,  we must app ly  t h o s e  
r u l e s ,  where t h e y  a r e  n o t  p l a i n l y  unreason- 
a b l e  and inconvenien t ,  t o  a l l  c a s e s  which 
arise; and we a r e  n o t  a t  l i b e r t y  t o  r e j e c t  
them, and t o  abandon a l l  analogy t o  them, i n  
t h o s e  t o  which t h e y  have n o t  y e t  been jud i -  
c i a l l y  a p p l i e d ,  because we t h i n k  t h a t  t h e  
r u l e s  a r e  n o t  a s  convenien t  and r ea sonab le  
a s  we o u r s e l v e s  could  have dev ised ."  

Moreover, t h e  fundamental d o c t r i n e  se t  f o r t h  i n  t h e  

T ink le  and Morse d e c i s i o n s  i s  emphasized by R.C.M. ,  1947, 

349-119, which s tates t h a t :  "The l a w  h e l p s  t h e  v i g i l a n t ,  be- 

f o r e  t h o s e  who s l e e p  i n  t h e i r  r i g h t s . "  To count  t h o s e  i n d i v i -  

d u a l s  who s igned  t h e  p o l l  book as v o t i n g  a g a i n s t  t h e  proposed 

c o n s t i t u t i o n  would n o t  be t o  h e l p  t h e  v i g i l a n t ,  b u t  t o  a i d  

t h o s e  who were s o  p a s s i v e  a s  n o t  t o  e x e r c i s e  t h e i r  r i g h t  t o  

v o t e  one way o r  t h e  o t h e r  on t h i s  impor tan t  i s s u e  b e f o r e  t h e  

e l e c t o r a t e .  

A s  Chief  J u s t i c e  Marshal  remarked i n  Cohens v. 

V i r g i n i a ,  6 Wheat 264, 389, 5  L ed  2 5 7 ,  287: 

"The people  made t h e  c o n s t i t u t i o n ,  and t h e  
people  can unmake it. I t  i s  t h e  c r e a t u r e  
of  t h e i r  w i l l ,  and l i v e s  on ly  by t h e i r  w i l l . "  



W e  submit  t h a t  t h e  ho ld ings  o f  t h i s  Court  i n  T i n k l e  

and Morse should be  fol lowed i n  t h e  p r e s e n t  c a s e  f o r  t h e  

fo l lowing  reasons .  F i r s t ,  a t  t h e  t ime T ink le  v. G r i f f i n  was 

dec ided ,  t h e  1889 C o n s t i t u t i o n  was o n l y  twelve y e a r s  o l d  and 

t h e  Supreme Cour t  j u s t i c e s  were f a m i l i a r  w i th  t h e  o r i g i n a l  con- 

ven t ion  and t h e  i n t e n t i o n  o f  t h e  f ramers .  Secondly, t h e  Cour t  

i n  T ink le  was w e l l  aware t h a t  t h e  dec ided  c a s e s  were i n  con- 

f l i c t ,  b u t  f e l t  t h a t  t h e i r  ho ld ing  gave " e f f e c t  t o  t h e  c l e a r  

i n t e n t i o n  of t h e  C o n s t i t u t i o n . "  Thi rd ,  t h e  d e c i s i o n  was based 

on t h e  sound fundamental p o l i c y  t h a t  t h e  a f f a i r s  o f  government 

should  n o t  be l e f t  t o  t h o s e  who a r e  s o  i n d i f f e r e n t  o r  n e g l i -  

gen t  t h a t  t hey  do n o t  a f f i r m a t i v e l y  exp res s  themselves  on 

impor tan t  p u b l i c  i s s u e s  and t h a t  t h o s e  who do n o t  p a r t i c i p a t e  

" a r e  deemed t o  y i e l d  acquiescence."  I t  i s  u n f a i r  t o  t h o s e  

who do exp res s  t h e i r  op in ions  p o s i t i v e l y  t o  be c o n t r o l l e d  by 

t h o s e  who do no t .  Four th ,  t h e  o r i g i n a l  d e c i s i o n  by t h i s  

Court  i n  1902 has  n o t  on ly  been fol lowed i.n subsequent  c a s e s ,  

b u t  has  been r e l i e d  upon f o r  t h e  l a s t  70  y e a r s  by t h e  people  

of  t h i s  s t a t e .  Cons is tency  o f  i n t e r p r e t a t i o n ,  p a r t i c u l a r l y  

of a  C o n s t i t u t i o n ,  p rov ides  t h e  s t a b i l i t y  which i s  s o  essen-  

t i a l  t o  sound government. W e  submit  t h a t  p r o v i s i o n s  i n  a  

c o n s t i t u t i o n  should n o t  be  h e l d  t o  mean one t h i n g  a t  one t i m e  

and something d i f f e r e n t  a t  a  l a t e r  t ime,  u n l e s s  t h e  p rev ious  

i n t e r p r e t a t i o n  was n e c e s s a r i l y  absurd o r  u n j u s t .  I n  1 9 0 2 ,  



t h e  Court  found no ambigui ty  i n  t h e  language and found t h e  

i n t e n t i o n  of t h e  f ramers  p e r f e c t l y  c l e a r .  There i s  no th ing  

which has  t r a n s p i r e d  s i n c e  t h a t  t i m e  which would draw i n t o  

q u e s t i o n  t h e  l o g i c  of t h e  c o u r t ' s  r ea son ing .  I t  would seem 

somewhat pa radox ica l  i f  t h i s  same language is  i n t e r p r e t e d  

more r e s t r i c t i v e l y  i n  1972 than  it was some 70 years  e a r l i e r .  

I n  a d d i t i o n ,  t h e  f i g u r e  o f  237,688 who a l l e g e d l y  

were " v o t i n g  a t  t h e  e l e c t i o n "  o n l y  r e p r e s e n t s  t h e  number of  

e l e c t o r s  s i g n i n g  a  p o l l  r e g i s t e r .  This  f i g u r e  does  n o t  t a k e  

i n t o  account  unmarked o r  voided v a l l o t s .  There i s  c o n s i d e r -  

a b l e  evidence t h a t  many people  were n o t  a l lowed t o  e n t e r  t h e  

p o l l i n g  booth wi thou t  s i g n i n g  t h e  p o l l  book, y e t  t h e s e  people  

may have been i n t e r e s t e d  i n  o n l y  a  l e g i s l a t i v e  c a n d i d a t e ,  a 

bond i s s u e ,  o r  some o t h e r  s i d e  i s s u e  p u t  b e f o r e  t h e  people .  

W e  f e e l  t h a t  t h o s e  i n d i v i d u a l s  s i g n i n g  t h e  p o l l  book, b u t  n o t  

v o t i n g  on t h e  main i s s u e  concerning passage of  t h e  c o n s t i t u -  

t i o n  i t s e l f ,  f a l l  i n t o  two c a t e g o r i e s :  

1. Those who s imply s igned  t h e  book because t h e y  

w e r e  t o l d  t o  do s o ,  o r  asked i f  t hey  wanted t o  and y e t  d i d  n o t  

v o t e  one way o r  t h e  o t h e r  on t h e  main i s s u e  o r  any o f  t h e  s i d e  

i s s u e s .  These i n d i v i d u a l s  c l e a r l y  f a l l  w i t h i n  t h e  language 

o f  T ink le  i n  terms of b e i n g  "deemed t o  y i e l d  acquiescence ."  

2. Those i n d i v i d u a l s  who s igned  t h e  p o l l  book and 

vo ted  on one o f  t h e  s i d e  i s s u e s  i nc luded  on t h e  c o n s t i t u t i o n a l  

convent ion b a l l o t ,  b u t  y e t  n e g l e c t i n g  t o  v o t e  on t h e  main 



i s s u e .  These i n d i v i d u a l s  might a l s o  be deemed t o  acqu ie s -  

cence,  b u t  more than  t h a t .  To g i v e  e f f e c t  t o  t h e i r  exp res -  

s i o n  on t h e  s i d e  i s s u e s ,  on which t h e y  have some f e e l i n g ,  t h e  

c o n s t i t u t i o n  would have t o  be d e c l a r e d  a s  passed.  

I n  h i s  opening add res s  t o  t h e  C o n s t i t u t i o n a l  Con- . 

ven t ion  i n  Wovernber 1 9  71, Governor Anderson po in t ed  o u t  t h a t  

a new document w a s  needed t o  approach modern problems i n  

Montana and t h a t  w e  should  work toward r e v e r s i n g  t h e  outward 

flow of young people  whom we educa t e ,  t r a i n  and t h e n  who a r e  

fo rced  t o  seek  employment i n  o t h e r  s t a t e s .  I n  h i s  opening 

remarks i n  January ,  P r e s i d e n t  Leo G r a y b i l l  s t a t e d  t h a t  t h e  

young people  o f  Montana were t h e  s t a t e ' s  g r e a t e s t  r e s o u r c e  

and t h a t  by t h e  adop t ion  o f  a new C o n s t i t u t i o n  w e  cou ld  p re -  

s e r v e  and promote t h e  p a r t i c i p a t i o n  o f  young people  i n  Mon- 

t a n a  ' s government. 

During t h e  f i r s t  weeks o f  t h e  C o n s t i t u t i o n a l  Conven- 

t i o n ,  d e l e g a t e  James C. Ga r l i ng ton  asked f e l l ow d e l e g a t e s  t o  

j o i n  t h e  young i n  s eek ing  new approaches  t o  o l d  problems and 

n o t  t o  resist  change f o r  r e s i s t a n c e ' s  sake.  I n  t h e  c l o s i n g  

days  he  concluded t h a t  t h e  Convention d i d  ach ieve  t h e  g o a l s  

he had o u t l i n e d  and c a l l e d  t h e  new C o n s t i t u t i o n  t h e  g i f t  t o  

t h e  young t h a t  it i s  i n  o u r  power t o  give .  

The Montana S tudent  P r e s i d e n t s  Assoc i a t i on ,  through 

a r e s o l u t i o n  unanimously adopted on May 2 0 ,  1972, unanimously 



endorsed t h e  propsed Montana C o n s t i t u t i o n  a s  "h igh ly  s u p e r i o r  

t o  ou r  p r e s e n t  a n t i q u a t e d  document". The f u l l  t e x t  o f  t h i s  

r e s o l u t i o n  i s  a t t a c h e d  h e r e t o  a s  E x h i b i t  A. The Montana 

S tudent  P r e s i d e n t s  Assoc i a t i on  r e p r e s e n t s  over 3 0 , 0 0 0  young 

people  th roughout  t h e  s t a t e  who a r e  a c t i v e l y  p a r t i c i p a t i n g  i n  

improving Montana government and who f e e l  t h a t  t h e  adop t ion  o f  

t h e  new C o n s t i t u t i o n  i s  proper  under t h e  above c i t e d  Montana 

Supreme Court  d e c i s i o n s  and t h e  r ea son ing  con ta ined  t h e r e i n .  

We submit  t h a t  a d e c i s i o n  upholding t h e  proposed Montana Con- 

s t i t u t i o n  i s  c o n s i s t e n t  w i th  t h e  modern t r e n d  of  encouraging 

p o s i t i v e  p a r t i c i p a t i n g  i n  governmental a f f a i r s  by t h o s e  who 

have a f f i r m a t i v e  o p i n i o n s  t o  exp res s .  This  modern t r e n d  o f  

broadening t h e  p o l i t i c a l  base  i s  mani fes ted  by t h e  r e c e n t  

lowering o f  t h e  v o t i n g  age  t o  18 y e a r s .  The e l e c t i o n  o f  Con- 

s t i t u t i o n a l  Convention d e l e g a t e s  provided t h e  f i r s t  opportun-  

i t y  f o r  18-year-old c i t i z e n s  t o  exp res s  t h e i r  o p i n i o n s  on 

i s s u e s  of  p u b l i c  importance.  It would be f r u s t r a t i n g  f o r  

young people  t o  see t h a t  t h o s e  who a f f i r m a t i v e l y  e x p r e s s  

t h e i r  op in ions  on a  matter o f  g rave  p u b l i c  concern can be 

thwar ted  by t h o s e  who are s o  p a s s i v e  a s  t o  remain s i l e n t .  

This  would appear  t o  be  an undemocratic d i s en f r anch i semen t  

f o r  t h o s e  who c l e a r l y  expressed  t h e i r  approva l  o f  t h e  new 

document. 



The Montana v o t e r s  who expressed  t h e i r  op in ion  on 
4. 

' t h e  new document c l e a r l y  favored it, and it i s  submi t ted  t h a t  

a l l  o f  Montana would b e n e f i t  from t h e  adopt ion  of t h e  new 

C o n s t i t u t i o n .  

I t  might be s a i d  of  t h e  p a r t i c i p a t i o n  of  t h e  Montana 

S tuden t  P r e s i d e n t s  Assoc i a t i on  t h a t  t h e  du ty  t o  s t a t e  and t o  

defend what we conceive t o  be t h e  t r u e  p r i n c i p l e s  o f  t h e  

C o n s t i t u t i o n  under which w e  are h e r e  assembled should  have 

f a l l e n  i n t o  o t h e r  and a b l e r  hands. We cou ld  have wished t h a t  

it should  have been executed  by t h o s e  whose c h a r a c t e r  and 

expe r i ence  g i v e  weight and i n f l u e n c e  t o  t h e i r  o p i n i o n s ,  such 

as  canno t  p o s s i b l y  belong t o  u s .  But, S i r s ,  we have met t h e  

occas ion ,  n o t  sought  it, and have proceeded wi th  s t u d i e d  

p l a i n n e s s  and a s  much p r e c i s i o n  a s  p o s s i b l e .  (Daniel  Webs te r ' s  

i n t r o d u c t i o n  t o  h i s  r e f u t a t i o n  of John C. Calhoun 's  d o c t r i n e  

o f  n u l l i f i c a t i o n .  ) 

THEREFORE, w e  ask  t h i s  Cour t  t o  deny t h e  a p p l i c a t i o n  

and a l t e r n a t i v e  w r i t s  sought  and d i smis s  t h i s  cause .  

R e s p e c t f u l l y  submitted* 

Counsel f o r  Montana S tudent  
P r e s i d e n t s  Assoc i a t i on  



E X H I B I T  A 

MONTANA STUDENT PRESIDENTS' ASSOCIATION RESOLUTION 

RE: ENDORSEMENT OF PROPOSED MONTANA CONSTITUTION 

WHEREAS, t h e  Montana S tuden t  P r e s i d e n t s '  Associa-  

t i o n  concluded t h a t  t h e  Montana C o n s t i t u t i o n  framed i n  1889 

impa i r s  e f f e c t i v e  s t a t e  and l o c a l  government; t h a t  t h e r e  was 

need f o r  s u b s t a n t i a l  r e v i s i o n  and improvement of  t h e  Montana 

C o n s t i t u t i o n ;  and t h a t  t h e  changes needed i n  t h e  Montana Con- 

s t i t u t i o n  cou ld  n o t  be accomplished adequa te ly  through t h e  

p r e s e n t  amendment p roces s ,  and 

WHEREAS, t h e  Montana S tuden t  P r e s i d e n t s '  A s s o c i a t i o n  

concluded t h a t  t h e  c a l l e d  C o n s t i t u t i o n a l  Convention a f f o r d e d  

t h e  m o s t  f e a s i b l e  and d e s i r a b l e  method of  accomplishing c o m -  

p rehens ive  r e v i s i o n ,  and 

WHEREAS, ou r  a c t i v i t i e s  i n  s t a t e  and l o c a l  govern- 

ment have convinced us  t h a t  t h e  1889 document p r e s e n t s  o b s t a -  

cles t o  e f f e c t i v e  governmen t i n  t h e  20th  Century,  and 

WHEREAS, o u r  o r g a n i z a t i o n  f e e l s  t h a t  t h e  Cons t i t u -  

t i o n a l  Convention d r a f t e d  a  proposed C o n s t i t u t i o n  t h a t  i s  

h i g h l y  s u p e r i o r  t o  ou r  p r e s e n t  a n t i q u a t e d  document; 

NOW, THEREFORE, BE IT RESOLVED BY THE MONTANA 

STUDENT PRESIDENTS' ASSOCIATION: 



That it go on r e c o r d  a s  endor s ing  t h e  proposed Con- 

s t i t u t i o n  t o  be vo ted  upon on June 6, and 

BE I T  FURTHER RESOLVED, t h a t  t h e  members o f  t h e  

Montana S tuden t  P r e s i d e n t s '  Assoc i a t i on  t a k e  an a c t i v e  p a r t  i n  

promoting t h e  proposed C o n s t i t u t i o n  by urg ing  t h e  s t u d e n t s  i n  

t h e  s t a t e  o f  Montana t o  vo te  f avo rab ly  on June 6, 1 9 7 2  f o r  t h e  

proposed Montana C o n s t i t u t i o n .  



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  I se rved  t h e  foregoing  Amicus 

Cur iae  Br ie f  f o r  t h e  Montana S tudent  P r e s i d e n t s  ' Assoc ia t ion  

t h i s  d a t e  pursuant  t o  t h e  o r d e r  o f  t h i s  Court .  

d Dated t h i s  / - day o f  J u l y ,  1972. 
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