
I N  THE SUPREME COURT 

OF THE STATE OF MONTANA 

No'. 12309 

THE STATE OF MONTANA, e x  r e l .  
WILLIAM F. CASHMORE, M . D . ,  and 
STANLEY C.  BURGER, 

R e l a t o r s ,  

FORREST H .  ANDERSON, a s  Governor 
of  t h e  S t a t e  of  Montana, 

I Respondent. 

CLERKOF SUPREME COU T. 
STATE OF MONTANA P 

BRIEF OF AMICUS CURIAE, 
MONTANA LEAGUE OF WOMEN VOTERS 

The R e l a t o r s  i n  t h e  above e n t i t l e d  a c t i o n  a l l e g e  

t h a t  t h e  proposed c o n s t i t u t i o n  of  1972 was n o t  p rope r ly  

adopted,  a s  r e q u i r e d  by Sec t ion  8 ,  A r t i c l e  X I X ,  of t h e  

Montana C o n s t i t u t i o n ,  which r e q u i r e s  t h e  proposed c o n s t i t u  

t i o n  t o  be  "approved by a  ma jo r i t y  of  t h e  e l e c t o r s  vo t ing  

a t  t h e  e l e c t i o n . "  

The " C e r t i f i c a t e  o f  Abs t r ac t  of Votes" i s s u e d  by Fran 

Murray, S e c r e t a r y  of S t a t e ,  on June 2 0 ,  1972, shows t h a t  

26 be a  ma jo r i t y .  The c e r t i f i c a t e  a l s o  shows t h e  number of  ~ 
27 ' vo te s  c a s t  f o r  and a g a i n s t  t h e  t h r e e  s e p a r a t e  p r o p o s i t i o n s  

22 I 116,415 e l e c t o r s  voted FOR t h e  proposed c o n s t i t u t i o n  

23 and t h a t  113,883 e l e c t o r s  voted AGAINST t h e  proposed con- 

28 appear ing  on t h e  same b a l l o t  and a l s o  s t a t e s :  "To ta l  I 

29 number of e l e c t o r s  vo t ing  -- 237,600. " 
30 Re la to r s  contend t h a t  it was necessary t o  have a  

24 

I 31 majo r i t y  of  237,600 ( a t  l e a s t  118,801) vo te  FOR t h e  pro- ' 
posed c o n s t i t u t i o n  f o r  it t o  be p rope r ly  adopted and of 

I 

s t i t u t i o n ,  making a  t o t a l  o f  230,298 vo t ing  f o r  o r  
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25 1 a g a i n s t  t h e  proposed c o n s t i t u t i o n ,  of which 115.150 would 



I 1 I any f o r c e  o r  e f f e c t .  

2 I A s  amicus c u r i a e ,  t h e  League of Women Voters  of  
1 

3 1 Montana b e l i e v e s  t h a t  t h e  proposed c o n s t i t u t i o n  has  been 

4 , approved by a  m a j o r i t y  of t h e  e l e c t o r s  vo t ing  a t  t h e  
I 5 e l e c t i o n ,  a s  proclaimed by Governor F o r r e s t  H .  Anderson. 

6 I n  suppor t  of t h a t  b e l i e f ,  we hereby submit t h a t :  

7 I I .  The f i g u r e  237,600, a s  shown on t h e  c e r t i f i c a t e  

8 of  a b s t r a c t  of  vo t e s  a s  t h e  " t o t a l  number of  e l e c t o r s  I 
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v o t i n g , "  shows t h e  t o t a l  number of e l e c t o r s  " p a r t i c i p a t i n g "  
I 

i n  t h e  e l e c t i o n  b u t  n o t  n e c e s s a r i l y  vo t ing  and,  a s  shown 1 
on t h e  f ace  of t h e  a b s t r a c t ,  c e r t a i n l y  n o t  t h e  number 

v o t i n g  " f o r "  o r  " a g a i n s t "  t h e  proposed c o n s t i t u t i o n .  

11. The term "a  ma jo r i t y  of t h e  e l e c t o r s  v o t i n g  

a t  t h e  e l e c t i o n "  means a  "major i ty  of t h e  e l e c t o r s  v o t i n g  

on t h e  ques t ion  a t  t h e  e l e c t i o n . "  I 
111. To al low nonvoters  t o  be counted d e f e a t s  t h e  

"one man--one vo te"  p r i n c i p l e  p r e v a l e n t  i n  t h e s e  United 

S t a t e s  because,  i n  e f f e c t ,  i t  d i l u t e s  t h e  " f o r "  vo te .  

I V .  Those who f a i l e d  t o  vo te  " f o r "  o r  " a g a i n s t "  

t h e  proposed c o n s t i t u t i o n  should be cons idered  a s  acquiescC 

i n g  i n  t h e  r e s u l t  of  t h e  ma jo r i t y  who d i d  s o  vo te .  

I n  suppor t  o f  t h e  fou r  p rev ious  c o n t e n t i o n s ,  w e  c i t e  

t h e  fo l lowing:  

I. 

Sec t ion  23-3606, R.C.M. 1947, i n  subparagraph (3 )  

t h e r e o f ,  p rov ides  t h a t  an e l e c t o r  vo t e s  on a  c o n s t i t u -  

t i o n a l  amendment submit ted t o  t h e  people by marking an 

X i n  t h e  a p p l i c a b l e  square  i n d i c a t i n g  h i s  vo t e  e i t h e r  f o r  

o r  a g a i n s t  t h e  proposed c o n s t i t u t i o n .  Subsect ion ( 5 )  

t he reo f  p rov ides  t h a t  a f t e r  t h e  v o t e r  has prepared h i s  

b a l l o t ,  he r e t u r n s  it t o  t h e  e l e c t i o n  judge. (Sec t ion  
I 

23-3605 (11) , R.C.M. 1 9 4 7 ,  p rov ides  t h a t  he r e t u r n  it t o  

-2-  



such judge even i f  e n t i r e l y  b lank . )  The v o t e r ' s  name i s  

announced and recorded i n  t h e  p o l l  book and h i s  b a l l o t  

p laced  i n  t h e  b a l l o t  box (Sec t ion  23-3606 ( 5 )  and ( 6 )  , 
R.C.M. 1947) .  I t  i s  c l e a r  then t h a t  t h e  b a l l o t  box con- 

t a i n s  b l ank ,  p a r t i a l l y  b l ank ,  a s  w e l l  a s  i n v a l i d  b a l l o t s .  

Sec t ions  23-4002, 23-4003 and 23-4004, R.C.M. 1947 

7 (canvass  of  v o t e s ) ,  r ead  a s  fo l lows:  I 
"23-4002. Method of  canvass.  (1) The 
canvass s h a l l  begin  by a comparison of 
t h e  pol lbooks and t h e  c o r r e c t i o n  of  any 
mis takes  u n t i l  they  agree .  

( 2 )  The e l e c t i o n  judges s h a l l  t a k e  
b a l l o t s  unopened o u t  of t h e  box t o  d e t e r -  
mine whether each b a l l o t  i s  s i n g l e .  

( 3 )  They s h a l l  count t h e  b a l l o t s  t o  
ensure  t h a t  t h e  number of b a l l o t s  c o r r e s -  
ponds wi th  t h e  number of names on t h e  
pol lbooks.  

( 4 )  A b a l l o t  which i s  no t  endorsed by 
t h e  o f f i c i a l  stamp i s  void and s h a l l  n o t  
be counted. A b a l l o t  o r  p a r t  of a b a l l o t  
i s  void and s h a l l  no t  be counted i f  t h e  
e l e c t o r ' s  choice  cannot be determined.  
I f  p a r t  of a b a l l o t  i s  s u f f i c i e n t l y  p l a i n  
t o  determine t h e  e l e c t o r ' s  i n t e n t i o n ,  t h e  
e l e c t i o n  judges s h a l l  count t h a t  p a r t .  

( 5 )  I f  two ( 2 )  o r  more b a l l o t s  a r e  
fo lded  toge the r  t o  look l i k e  a s i n g l e  
b a l l o t ,  they  s h a l l  be  l a i d  a s i d e  u n t i l  
t h e  count  i s  complete. The e l e c t i o n  judges 
s h a l l  compare t h e  count  wi th  t h e  pol lbooks 
and i f  a ma jo r i t y  b e l i e v e  t h a t  t h e  ba l -  
l o t s  fo lded  toge the r  were voted by one (1) 
e l e c t o r ,  they  must be r e j e c t e d ;  o therwise  
they must be counted. 

( 6 )  I f  t h e  b a l l o t s  exceed t h e  number 
of  names on t h e  pol lbooks they s h a l l  be 
p laced  i n  t h e  box, and one (1) of  t h e  
e l e c t i o n  judges s h a l l  p u b l i c l y  draw from 
t h e  box and des t roy  unopened b a l l o t s  equa l  
t o  t h e  excess .  The e l e c t i o n  judges s h a l l  
r eco rd  i n  t h e  pollbooks t h e  number of  
b a l l o t s  des t royed ."  

"23-4003. Counting ba l lo t s - -po l lbooks .  
(1) When t h e  b a l l o t s  and p o l l  l i s t s  
a g r e e ,  t h e  e l e c t i o n  judges s h a l l  count  and 
determine t h e  vo tes  c a s t  f o r  each person.  

( 2 )  I n  count ing ,  t h e  b a l l o t s  s h a l l  be  
opened s i n g l y  by one (1) of  t h e  e l e c t i o n  
judges and t h e  c o n t e n t s  read aloud t o  t h e  
o t h e r  judges. 

(3 )  A s  t h e  b a l l o t s  a r e  r ead ,  each c l e r k  
must w r i t e  on a t a l l y  s h e e t  t h e  name of 
every person voted f o r  and t h e  o f f i c e ,  and 
keep t a l l i e s  of t h e  number of  vo tes  f o r  
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each person.  
( 4 )  The t a l l y  s h e e t s  s h a l l  be compared 

and t h e i r  c o r r e c t n e s s  a s c e r t a i n e d ,  and t h e  
c l e r k s ,  under t h e  supe rv i s ion  of t h e  e l e c -  
t i o n  judges,  s h a l l  immediately w r i t e  i n  t h e  
pol lbooks : 

( a )  The names of  a l l  persons who r e -  
ce ived  v o t e s ;  

( b )  The o f f i c e s  f o r  which they r ece ived  
vo te s  ; 

( c )  T o t a l  vo t e s  r ece ived  by each per-  
son a s  shown by t h e  t a l l y  s h e e t s .  

( 5 )  A b a l l o t  o r  v o t e  r e j e c t e d  by t h e  
e l e c t i o n  judges s h a l l  n o t  be inc luded  i n  
t h e  count .  " 

"23-4004. Marking r e j e c t e d  b a l l o t s .  A 
b a l l o t  r e j e c t e d  f o r  i l l e g a l i t y  s h a l l  be 
marked by t h e  e l e c t i o n  judges ,  by w r i t i n g  
a c r o s s  t h e  f ace  'Re j ec t ed  on t h e  ground of  

, '  f i l l i n g  t h e  blank wi th  a  b r i e f  
s t a t emen t  of t he  reasons  f o r  t h e  r e j e c t i o n .  
The s t a t emen t  s h a l l  be  da ted  and s igned  by 
a  ma jo r i t y  of t h e  judges." 

A c l o s e  read ing  of t h e s e  s t a t u t e s  shows t h a t  even I 
I 
1 

though an e l e c t o r  appears  a t  t h e  p o l l i n g  p l a c e ,  t h e  b a l l o t  
15 i ! 

I he has  depos i t ed  i n  t h e  b a l l o t  box w i l l  n o t  be counted 1 16 1 I 

I i f  he  f a i l s  t o  exp res s  h i s  p re fe rence  o r  i s  void.  Yet 
I7 I 

h i s  name remains on t h e  pol lbooks.  I 

18 ~ I 
I The ca se  of S t a t e  v .  C i t y  of Miami Beach (1971) ,  257 

19 i - 
I S. (2d)  25, was concerned wi th  a  c o n s t i t u t i o n a l  p rov i s ion  

20 
1 r e q u i r i n g  ma jo r i t y  approval  of  a  bond i s s u e  by vo te  of 

21 > 

i 
1 e l e c t o r s .  A t  t h e  e l e c t i o n  i n  q u e s t i o n ,  t h e  bond i s s u e  

22 I I I and o t h e r  p r o p o s i t i o n s  were on t h e  b a l l o t .  5,847 v o t e r s  
23 

appeared a t  t h e  p o l l s ,  b u t  only  3,528 voted on t h e  bond I 
24 1 I 

i s s u e .  Presumably those  n o t  vo t ing  on t h e  bond i s s u e  
25 I 

voted on o t h e r  i s s u e s  on t h e  b a l l o t .  The s t a t e  of  F l o r i d a  
26 1 
27 1 opposed t h e  v a l i d a t i o n  of t h e  bond i s s u e ,  a rgu ing  t h a t  a  

ma jo r i t y  of t h o s e  p a r t i c i p a t i n g  i n  t h e  e l e c t i o n  d i d  n o t  28 I 

approve s i n c e  t h e  vo te  was 2,851 " f o r "  t h e  bond i s s u e  29 i 

30 and 677 " a g a i n s t " ,  and 2 ,851 was n o t  h a l f  o f  t h e  5,847 ! 
I v o t e r s  e n t e r i n g  t h e  p o l l i n g  booths .  I n  holding t h a t  t h e  1 3 1 
I F l o r i d a  c o n s t i t u t i o n  r equ i r ed  a  ma jo r i t y  of t h e  vo te s  32 
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c a s t ,  n o t  a  m a j o r i t y  of t h o s e  p a r t i c i p a t i n g ,  t h e  c o u r t  1 
I 

". . . We th ink  t h a t  an a b s t e n t i o n  from 
v o t i n g ,  once i n  t h e  p o l l i n g  booth,  should 
n o t  be cons t rued  a s  a  vo te  e i t h e r  ' f o r '  o r  
' a g a i n s t '  any given p ropos i t i on .  Any one 
of  a number of d i s p a r a t e  reasons  might 
compel an e l e c t o r  t o  a b s t a i n ;  he may d e s i r e  
t o  demonstrate by h i s  p h y s i c a l  p resence  
t h a t  he i s  aware of  h i s  o b l i g a t i o n  t o  v o t e  
i n  a democrat ic  s o c i e t y ;  o r  he might have 
decided a t  t h e  l a s t  moment t h a t  he i s  un- 
f a m i l i a r  w i th  t h e  cand ida t e s  o r  i s s u e s  and 
would p r e f e r  no t  t o  vo te  r a t h e r  t han  t o  
vo te  b l i n d l y ;  o r  when m u l t i p l e  i s s u e s  o r  
cand ida t e s  a r e  involved ,  he might be  
i n t e r e s t e d  i n  v o t i n g  only  i n  c e r t a i n  r a c e s  
o r  on c e r t a i n  i s s u e s ,  wi thout  v o t i n g  on 
every  r a c e  o r  i s s u e . "  

l 2  I Likewise,  some of t h e  e l e c t o r s  appear ing a t  t h e  

14 may never  have in tended  t o  vo te  i n  t h e  s e p a r a t e  c o n s t i t u -  1 
13 

15 t i o n a l  e l e c t i o n .  Obviously,  many e l e c t o r s  chose t o  v o t e  i 
p o l l s  f o r  t h e  June 6 ,  1972, primary e l e c t i o n  i n  Montana 

16 1 on one o r  more of  t h e  s e p a r a t e  p r o p o s i t i o n s  b u t  d i d  n o t  I 
17 1 vo te  "for ' '  o r  " a g a i n s t "  t h e  proposed c o n s t i t u t i o n .  Some I 

19 ' marking o r  some o t h e r  reason.  Thus it can be seen  t h a t  

18 

20 t h e  f i g u r e  237,600 does n o t  n e c e s s a r i l y  r e p r e s e n t  t h e  

b a l l o t s  were most l i k e l y  voided f o r  i l l e g i b i l i t y ,  improper 

21 1 number of  e l e c t o r s  a c t u a l l y  c a s t i n g  l e g a l  b a l l o t s .  

23 1 A s  shown i n  t h e  b r i e f  of  Respondent, f i l e d  by Gover- ( 
24 nor  Anderson, i n  t h e  ca se  of  T ink le  v.  G r i f f i n ,  2 5  Mont. 

25 426, t h e  t e r m  "ma jo r i t y  of  t h e  e l e c t o r s  vo t ing  a t  t h e  

26 / e l e c t i o n "  h a s  been determined i n  Montana t o  mean 
"a majOrii 

27 t y  o f  t h o s e  who v o t e ,  and n o t  a  ma jo r i t y  of a l l  t h e  e l e c -  

28 t o r s  of  t h e  county,  o r  of t h o s e  who vo te  upon any o t h e r  1 
29 1 i s s u e  a t  t h e  same o r  some o t h e r  t ime ."  This  same q u e s t i o n  

30 cont inues  t o  be l i t i g a t e d  i n  o t h e r  j u r i s d i c t i o n s .  I 
I n  S t a t e  e x  r e l .  W i t t  v. S t a t e  Canvassing Board, 78  I 

32 N.M. 682, 437 P.  (2d) 143, 152,  153,  t h e  New ~ e x i c o  c o u r t  1 
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1 c o n s t r u e d  c o n s t i t u t i o n a l  language r e q u i r i n g  " a t  l e a s t  

2 t h r e e - f o u r t h s  o f  t h e  e l e c t o r s  v o t i n g  i n  t h e  whole s t a t e "  

3 t o  p a s s  c o n s t i t u t i o n a l  amendments. I n  d i s c u s s i n g  t h i s  I 
i 

4 , l anguage ,  t h e  c o u r t  s a i d :  , 
I 

"Do t h e  quoted  words r e f e r  t o  t h e  t o t a l  
number v o t i n g  a t  t h e  e l e c t i o n ,  s o  a s  t o  , 
r e q u i r e  approva l  by a t  l e a s t  t h r e e - f o u r t h s  I 

o f  t h e  l a r g e s t  number v o t i n g  on any pro-  
p o s i t i o n  submi t t ed  i n  t h e  e l e c t i o n ,  o r  do  I 

t h e y  merely r e f e r  t o  v o t e s  on t h e  p a r t i c u -  
l a r  p r o p o s i t i o n ?  . . . W e  r e c o g n i z e  it a s  I 

o u r  r e s p o n s i b i l i t y  t o  a t t e m p t  t o  a r r i v e  
a t  t h e  meaning of t h e  f r a m e r s  o f  t h e  con- 
s t i t u t i o n  and t o  g i v e  t o  t h e i r  work an  
i n t e r p r e t a t i o n  t h a t  i s  reasonab le - -no t  one I 
t h a t  i s  i l l o g i c a l  o r  incongruous .  . . . I 
I t  i s  t h u s  q u i t e  e v i d e n t  t h a t  t o  h o l d  t h a t  , 
t h r e e - f o u r t h s  o f  t h o s e  v o t i n g  a t  any g i v e n  I 

e l e c t i o n  i s  r e q u i r e d  t o  amend A r t .  V I I ,  , I 
Sec.  1, would g i v e  e f f e c t  a s  h a v i n g  c a s t  , 
n e g a t i v e  v o t e s  t o  t h o s e  v o t e r s  a t  t h e  elec- 
t i o n  who because  of  n e g l i g e n c e ,  l a c k  o f  
i n t e r e s t ,  o r  some o t h e r  unexp la ined  r e a s o n  I 

f a i l e d  t o  r e g i s t e r  t h e i r  v o t e s  on t h e  p a r -  I 
t i c u l a r  p r o p o s i t i o n .  

I 

"No l o g i c a l  r e a s o n  f o r  c o u n t i n g  a s  opposed 
t h o s e  who do n o t  e x p r e s s  t h e i r  p r e f e r e n c e  
h a s  been s u g g e s t e d . "  

18 Consequen t ly ,  t h e  Cour t  h e l d  t h a t  t h e  r e q u i r e m e n t  o f  1 
I 

19 " a t  l e a s t  t h r e e - f o u r t h s  of  t h e  e l e c t o r s  v o t i n g  i n  t h e  

20 whole s t a t e , "  was m e t  when t h e  p e r c e n t a g e  v o t i n g  on t h e  

21 p a r t i c u l a r  p r o p o s i t i o n  f a v o r e d  i t ,  n o t w i t h s t a n d i n g  t h e  I 

22 ' f a c t  t h a t  t h i s  c o n s t i t u t e d  less t h a n  t h r e e - f o u r t h s  o f  a l l  1 
23 t h o s e  v o t i n g  a t  t h e  e l e c t i o n  on some o t h e r  p r o p o s i t i o n s .  1 

i 
24 W e  acknowledge t h e  o p p o s i t e  l i n e  o f  a u t h o r i t i e s ,  w h i c i  

25 h o l d  t h a t  a  m a j o r i t y  o f  a l l  t h o s e  p a r t i c i p a t i n g  i n  an  i I 
26 1 e l e c t i o n  i s  r e q u i r e d  t o  approve a  p r o p o s i t i o n .  However, I 
27 w e  b e l i e v e  t h e  r e a s o n i n g  i n  t h e  T i n k l e  and W i t t  c a s e s  t o  I 
28 be more l o g i c a l  and f a i r  t o  t h e  i n d i v i d u a l  e l e c t o r  c a s t i n g :  

I 
29 a  l e g a l  b a l l o t .  We c i t e  t h e  f o l l o w i n g  c a s e s  a s  a l s o  hold-  

30 i n g  t h a t  a  m a j o r i t y  v o t i n g  on t h e  q u e s t i o n ,  r a t h e r  t h a n  

a  m a j o r i t y  p a r t i c i p a t i n g  i n  t h e  e l e c t i o n ,  r e q u i r e d  un- 

32 1 d e r  s t a t u t o r y  and c o n s t i t u t i o n a l  language s i m i l a r  t o  t h a t  
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1 of  Sec t ion  8 ,  A r t i c l e  X I X ,  of  t h e  Montana C o n s t i t u t i o n .  
; 

2 i Sacramento v. Goddard, 200  Cal .  143, 252 Pac. 329; 

3 H a r r i s  v. Walker (1917) ,  199 Ala. 51,  74 So. 4 0 ;  
I 

4 Brannon v. Perkey,  127 W.Va. 103,  31 S.E.(2d) 898; 

Chapel v. A l l en ,  334 Mich. 176,  54 N . W .  (2d) 209; 
5 

Tracy v. Barnes County, 69 N . D .  602, 289 N.W. 377; 
- 

6 ,  Munce v. O'Hara, 340 Pa. 209, 16 A. (2d) 532. 
I 

7 111. 

8 !  Since  t h e  reapport ionment  c a s e s ,  each o f  t h e  s t a t e s  

9 has  been concerned wi th  t h e  one man--one vo te  p r i n c i p l e  

10 , l a i d  down by t h e  United S t a t e s  Supreme Court .  We b e l i e v e  

1 1  i t h a t  i t  v i o l a t e s  t h i s  p r i n c i p l e  t o  r e q u i r e  t h a t  t o  be  

12 approved,  a  p r o p o s i t i o n  must c a r r y  a  ma jo r i t y  of  e l e c t o r s  i 
13 1 n o t  even vo t ing  on t h e  p ropos i t i on .  Under such a  scheme, 

14 more weight i s  given t o  t h e  nega t ive  v o t e r .  

I n  S t a t e  e x  r e l .  W i t t  v. S t a t e  Canvassing Board, 78 

16 N.M. 682, 437 P. (2d)  143,  150,  c i t e d  above, t h e  Court a l -  
l 

17 s o  d i scussed  a  p rov i s ion  i n  t h e  New Mexico C o n s t i t u t i o n  

18 which r equ i r ed  a  twoLth i rds  vo te  i n  each county t o  amend 

19 1 t h e  c o n s t i t u t i o n .  The Court h e l d  t h a t  because of t h e  d i s -  
I 

20 p a r i t y  i n  popu la t ions  such a  requirement was i n v a l i d  under1 

21 ' t h e  "one person one vo te"  p r i n c i p l e  and t h e  equa l  p ro tec-  ! I 
22 t i o n  c l a u s e  of  t h e  Four teen th  Amendment t o  t h e  United I 23 I S t a t e s  C o n s t i t u t i o n .  In  c i t i n g  t h e  so -ca l l ed  reappor t ion-  

24 ment c a s e s ,  s t a r t i n g  wi th  Baker v. C a r r ,  369 U.S. 186,  

25 Gary v. Sanders ,  372 U . S .  368, Reynolds v. Sims, 377 U.S. 
I 

26 1 533, WMCA, Inc .  v. Lomenzo, 377 U.S. 633, Maryland Com- 
1 

27 m i t t e e  v. Towes, 377 U.S. 656, Davis v. Mann, 377 U.S. I I 
1 

28 678, Roman v. Sencock, 377 U.S. 695, and Lucas v. For ty-  

29 Fourth  General  Assembly of  t h e  S t a t e  of Colorado,  377 I 
30 , U.S. 713 -- a l l  d e a l i n g  wi th  vo t ing  on l e g i s l a t i v e  r ep re -  / 

I 
3 1  / s e n t a t i v e s  -- t h e  Court  s a i d  it saw: 

"no r a t i o n a l  b a s i s  t o  d i s t i n g u i s h  between 1 
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v o t i n g  on r e p r e s e n t a t i v e s  i n  t h e  l e g i s l a -  
t u r e ,  and vo t ing  on c o n s t i t u t i o n a l  amend- 
ments . . . Nor can it be s a i d  t h a t  an 
equa l  vo i ce  i n  s e l e c t i o n  of t h e  l e g i s l a t u r e  
i s  of  g r e a t e r  importance t o  a  c i t i z e n  than 
e q u a l i t y  of weight  i n  express ion  of views on 
changes i n  our  b a s i s  c o n s t i t u t i o n . "  

5 ~ I V .  
I 

6 I To r e q u i r e  a  ma jo r i t y  of  a l l  e l e c t o r s  p a r t i c i p a t i n g  
I I 

7 i n  an e l e c t i o n  t o  approve a  p r o p o s i t i o n  upon which some 1 
I 

8 of  t h e  e l e c t o r s  f a i l  t o  vo te  i s  c o n t r a r y  t o  t h e  fundament-' 

9 a 1  p r i n c i p l e  t h a t  q u a l i f i e d  e l e c t o r s  who f a i l  t o  v o t e  a r e  

10 presumed t o  acquiesce  i n  t h e  express  w i l l  of  t h e  ma jo r i t y  ! 
1 1  who do. 

12 1 I n  Kuhrt v. Su l ly  County Board of Educat ion,  176 

13 , N.W. (2d) 479, i n  ho ld ing  t h a t  c e r t a i n  s t a t u t o r y  language 

l 4  ! meant a majo r i t y  of  vo tes  c a s t  r a t h e r  than a  ma jo r i t y  of 
I I 

l 5  1 t h e  e n t i r e  e l e c t o r a t e ,  t h e  Court  quoted from Cashman v. 

C i t y  Clerk of  Salem, 

l 7  t h e  Court  s a i d :  

213 Mass. 1 0 0  N . E .  5  8 ,  where 

I 
" I t  i s  a  fundamental p r i n c i p l e  of our  sys-  I 
tem of  r e p r e s e n t a t i v e  government t h a t  t h e  
w i l l  of t h e  major i ty  expressed according 
t o  law must p r e v a i l .  . . . E l e c t i o n s  must 
be  s e t t l e d  a s  a  p r a c t i c a l  mat te r  by those  I 

man i f e s t i ng  i n t e r e s t  enough t o  vo te  . . . 
apathy i s  n o t  t h e  e q u i v a l e n t  of open oppo- 
s i t i o n  . . ." 

1 I n  Munce v.  O'Hara, 340 Pa. 209, 16 A. (2d) 532, t h e  
1 

i 

24 1 Court  s a i d :  

25 "No method having a s  y e t  been dev ised  where- 
by t o  compel a complete vo te  by a l l  t h e  

26 1 v o t e r s ,  t h e  p r a c t i c a l  working of t h e  e l e c -  
t i v e  system n e c e s s a r i l y  r e q u i r e s  t h a t  t hose  I 

27 who a b s t a i n  from vo t ing  be considered a s  
acquiesc ing  i n  t h e  r e s u l t  dec l a red  by a  

28 majo r i t y  of  t hose  who e x e r c i s e  t h e  s u f f r a g e . "  

29 The League of Women Voters  of Montana i s  made up of 

30 approximately 450 members from throughout t h e  s t a t e .  i 
1 

I Women jo in  t h e  League t o  l e a r n  more about government and , 
31 1 

I 

1 how t o  a c t  c o n s t r u c t i v e l y  on governmental i s s u e s .  League 

32 i 
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I I d e c i s i o n s  a r e  made through a  democrat ic  p roces s ,  pa t t e rned1  

2 / on t h e  American system of r e p r e s e n t a t i v e  government. 1 
! 

3 : League members b e l i e v e  each v o t e r  should have equa l  

4 , oppor tun i ty  t o  p a r t i c i p a t e  and i n f l u e n c e  government. 

5 League members hope t h e  language of t h e  1889 Const i -  
I 

6  t u t i o n  w i l l  be  i n t e r p r e t e d  t o  promote t h e  w i l l  of t h e  
I 

7 m a j o r i t y  of  t h e  people  vo t ing  on t h e  proposed c o n s t i t u -  1 

8 t i o n  r a t h e r  than t o  d e f e a t  t h a t  w i l l .  We hope t h a t  t h i s  1 

9 Court  w i l l  n o t  l e t  l e g a l  t e c h n i c a l i t y  c o n t r o l  o r  d e s t r o y  
I 

10 t h e  common o rd ina ry  meaning of t h e  language dec ided  upon I 
1 1  by t h e  framers of  ou r  c o n s t i t u t i o n ,  a s  i n t e r p r e t e d  by 1 

12 T inke l  v. G r i f f i n ,  e t  a l . ,  supra .  I t  i s  i n  t h e  s p i r i t  of / 

14 by ma jo r i t y  choices .  The ma jo r i t y  of t h e  v o t e r s  o f  i 
13 t h e  League members throughout t h e  United S t a t e s  t o  ab ide  

1 

15 / Montana v o t i n g  on t h e  proposed c o n s t i t u t i o n  have chosen t o  

, 

16 ' approve it. 

17 We submit  t h a t  t h e  a p p l i c a t i o n  of Re la to r s  be d i s -  I 
18 missed and t h e  vo t ing  ma jo r i t y  allowed t o  p r e v a i l .  

19 ' i Respec t fu l ly  submi t ted ,  

20 : 
/s/ Diana S. Dowling 

Diana S. Dowling 
Attorney f o r  Montana League ' 
of  Women Voters  

24 ~ I I ,  DIANA S. DOWLING, a t t o r n e y  f o r  t h e  Montana League 1 
of  Women Vo te r s ,  i n  t h e  above e n t i t l e d  m a t t e r ,  hereby I 

25 c e r t i f y  t h a t  on t h i s  13th  day of J u l y ,  1972, I se rved  t h e  1 
foregoing  BRIEF O F  AMICUS CURIAE, LEAGUE OF WOMEN VOTERS, 

26 upon a l l  p a r t i e s  of  r eco rd ,  by d e p o s i t i n g  a  f u l l ,  t r u e  1 I and c o r r e c t  copy the reo f  i n  t h e  United S t a t e s  ma i l ,  f i r s t  
27 , c l a s s  pos tage  p r e p a i d ,  addressed t o  t h e i r  a t t o r n e y s  of 

I r eco rd  a t  t h e i r  r e s p e c t i v e  addresses .  
28 

I 
I 

/s/ Diana S. Dowling I 
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