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IN THl:; SUPREN:E COLJ~~'I' 01•' 'l'~li~ S'I'i\T.E OF' MONTANA 

THE STATE OF' lVION'.I'ANA,ex rel. 
~ILLIAM F. CASHMORE,M.D.,AND 
ST ANL~'Y C. I3LRGER, 

Relators, 
vs. 

PO?R£ST H. AND3nSON,as Governor 
of the State of Montana, 

Respondent. 

NO. 

................. ' ................................. . 
Sl1 PPLEM1~Wl.'/~L ·~RILE' OF' JOSEPH P. lV<ONAU!-IAN ATTOPtH,.Y 1-'GR"l"UN" 
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MAY IT PLEASB THE COUET : This is the fourth brief filed 

with this court opposing the proposed constitution of 

15 1972,to-wit : on0 in the Kaavalen CL!Se, one in the " PUN'' 

16 C,\SE,now on ~=,ppeal to the :.:.uprt=:me Court of tho u.S.·' brief· 

I 7 

18 

19 

20 

21 

on the question of the requisite vote to ado~t a revised 

constitution filud herei.n before the co·urt ~om>oUdutnd 

tt:e nuove ca1.:ses nnd before timely perrnjssion could uo 1 

r:rnnte d for an amicus curiae brief' tr_erc in, und tbi s one I 
I sup~)lementing the previous brj.efs. !11Ty coll8ngvoH in Bozc-1 

22 :-ntn: s~~~~<;ested th::-Jt I waive my right to claim tbJ pr·ivcJlr';[;O 
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of orul argument ~nd in as much as I huve bson ~~ffordHrt 

this ormortuni ty before in UH:' CHse urought by II J?LN II 1 I 
I 

17, 1~72 to the firm of MORROti, 

I might be. nllowed on ,Jt J.y I 

N11SH & Sl',DI VY, on thi ~:l irrJ-~ 

p8rtant question. 
I 

CONTRAST SHOWS INTENT 

Reading section 7 of Rrticle XVI of tho 1889 const:ltutlun 

we find this very pEJrt. inent language re: vote of adoption 

of its ~)revisions : " •••• provided, however, th&t no form 

of government permitted in this section shall be adopted 



or discontinued until after it is submitted to tt..o qual:i-

2 fiod electors in the territory affected and by them npprov 

3 ed." Compare this with the provision here jn question in 

4 1 t~i 3 c 1c:use : " and unless so s ubmi tte d and a;;proved by a 

5 majority of the electors voting at tho election, no such 

6 revision,alteration or omendmont shall take effect." Sec. 

7 8 of Article XIX of the 1889 constit~tion. Since nJl cit-

8 .i?ens A.re affected vitally by such drnst:ic clwnges it WIJS 

9 the intent of the f~nmers of tho 1889 constitution to not 

10 allow rt"lVisions find amendments in the fundnmental law of 
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the state to be made except by a ~cisiva rnto of tr·w 

electorate. They chose not to employ the lancuage of Art. 

XVI, Section 7 uforesaid thus evidencing thL,ir rrwnclato ln 

favor of the absolute majority as int<:~rpreted by the Sec-

retar~ of State of Montana. One need not be a practicinG 

lawyer to distinguish these two articlos of the consti tutio 1. 

I~ LACK 1 S Li\1.'1 DICTlONAHY, Fourth Edition def :i. ne s i i ru 'o11-

ows : l·ilAJORITY VOTE. Where a question is required to be I 

submitted at a certain regular election and is made to de~ 
pend 11pon "majority of votes " cost at 11

s"Lcch clection 11 
B I 

majority of all votes cast at election is mennt, and not 

22 TrJi::-:rely m:Jjority oC votes cast on th::tt particular> qve~:tion 

23 208 Ind.l6G,l93 N.E.865a 

24 

25 
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28 

Where legislative body provides that propo­
sition shall be submitted to voters and thoce 
in fnvor of proposition shall cnst affirmntivu 
vote while those opposed shall cast negative vote , 
and that " majority of' votes " given shall be 
requisite to adoption of measure, only votes to 
be counted in de-termining whether measure was 
adopted are those given on particular question 
involved. In re Todd,208 Indl6G,l93 N.E.B65a 

29 Following thls General rule of law the court in the case 

30 of In r~E DENNY, 59 N.E. 359, at pace J6l,( Cited in our 

31 preceeding brief )held:" The general nssembly enactc;d 

32 that 8. vote on the proposed amendments should be tuken at 
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the next general election. The trial court found that 

2 2L~0,03l votes were cast in favor of the edoptjon of tho 

3 -oroposs0 amendment in question. 'I'he trinl court probably 

4 rn8dG the finding from the fucts within its judiciol know-

5 lsdge. It was unnecessary for t~A parties to prove tho 

6 vote. Thj_s court takes judicial notice nr the returns made 

7 to the Seer~ tary or· 3t ate., and if tho tri nl C(;l.n·t had s tot 

8 ed a ri.ifferent number the finding would be ie;norcd, becnus 

9 this court is charged with judicial knowledge of the fact 

10 thr1t 240,031 is the correct number. From the same source 

II and with the same authenticity this court knows judicinl-

12 ly that at the same election 664,094 votes were cost for 

13 presidr-mtiul electors, 6)5,965 for f~OVernor, Hn\i )J9J,6?0 

14 votA s 01-, tho other proposed amendment. Since we know ab-

IS solutely thfit more than twice 240,031 electors of tho stat· 

16 

I 7 
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19 

20 

pm..,ticipated in the election, we hold that the proposed 

amr::ndr:Jent in quostion was rejected. " 

PROPCS~D CONSTITUTION UNCONSTITUTIONAL I 

e trust Lhls court will take judieb~ notlce of thc.foll-1 

owing which render the proposed const1tutloD unconst1tu-

2 I t :i on :1 l : l • A ~· t i c l 'J I I I S e c 2 of tho l U i ~C) C o ll ::; t j I . u t j on 
pro\ides: "TLe pcoplo of thc-1 st<ttc~ 1 t:niE--' the 

22 sole and exclusive rit,llt of t.'/' 1 ''2"r>;n0 tbernselv~.J, 
o~ a free,sovereign, and independent State, vn~ 

23 to alter und Dl>olisll their con~d:i tlltion and r·orm 
of BOVernment, whenever they muy deem it neco~s-

24 ary to tt.eir safety and happiness, n:c·ovided suc:h 
chune;;e be not repuc;nant to the constitution of 

25 the United States. " 

27 -l-;!10 deJ•:d;ion Of the f)hrase beginin~,; witrl "wheneVGrf:;hey deom 

28 :1 t necc _:sary etc. 11 is repugnant to Article i-1 Section i-1- oi' 

29 th,; u. ~:;. Constitution gauranteeing !'.every state in this 

30 un:2.on n rep11blicc:n form of govornr:wnt, ••. " At pnge 629 Of 
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Vol. ll of American Jurisprudence Undor Soc. 25 we find 

this nertinent language 

" 3 " 



REVOLUTIOIJARY CHANGES - It is universally 
conceded that tho reople are sovereign nnd 

2 thRt they have power to Adopt a Con:::ti tut:ton 
and to chango their own work at ploasure.The 

3 people must act by majorities,ilowever, nnd in 
ndopting a Constitution tho major-ity which does 

4 so hns in effect prescribed tho method by which 
the m.':l.jori ty of the people may alter or omend it. 

5 :\ '1 n tternpt by the majority to chnne;o the funda­
mentAl law in violation of tho solf Imposed re-

6 strlctions is unconstitu~ionel DDC ~evolutionnry. 

7 2. l\mong tho 130 deletions is Sec. ~:l:l of Art.III r)rovid:tng 

8 11 
Thoro 3hall nevor be in this state oi thor slavery or in-
voluntary servitude, except as punis~nont for crime, 

9 whereof tnE:l party shall have b eon duly convl c ted. 11 

10 rl'his a:;towpts to repeal-and is therefore repugnant to the 

11 Constitution of the u.s.- the identical proviso lmown as 

12 Amonr.lment 13,Sec. 1. 11 Neither slavery nor involuntary sor 

13 vitude, except as a punishment for crime, whc!.'Oof the part~ 

14 has been duly convicted, shall exist within the United 

15 3 tate s, or any place nub j ec t to their jurisdiction. 11 

16 3. r.~aking all citizens subject to militia SEH'vice ret;,·-!rd-

17 less of sex or age is repugnant to Art. I Soc.G of tho u. 

18 s. Constitution. 

19 4. Reoeal by deletion of Articles I.&II. of tho 1Bb9 con-

20 st:tutian r0garding Boundaries and milit~ry reservations 

21 is s.lso violative or Article I. Sec. 8 of the U.S. Conati-

22 tutiono 

23 V/J-\Tim RIGHT:3 THE KEY 'I'O A SINE CUn.E --···-· .... __ _ 
24 Fortifying the 11 Ivli s sour 1 Ri vcr Compact "has, it seems, become 

25 a sort of executive attraction which hm; enr::;aged the var-

26 ious GoVf;rnors major attention since out of its nccomplish 

27 men r~ will arise a grand plum for some deservine or rather 1 

I 

28 unde2erving governor to the tuna of a $72,000 ayear posi-
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tion. 1.'fnnt price r;lory ? Executive Djrector ofthe Missouri 

Rive~ Compact- Salary $72,000 annually. Why should the Ad- I 

visory Commission on Intergovernmentnl Helations wor·ry :D.-

bout the tab as long as their 9cheme to enslave the people 

is accomplishedo 11 4 ~ 



2 ti!d peonle t:1em~;elves did not initiatH it; t;;Jt:1J '.':o:ro to-

3 t_,lJ. '.na.wD.re of its importance ;ncl con:;c~quc;nccs; the roo-

4 ~)J>:is•;nt:ltion they got wu.s unsolicited; tlw ll.le:-'L" advcmc-

5 od wore not Lhojrs; the tirno of votint; W~<c not tl1·dr choj_c 

7 Fum r1:~s not of their instigatinG; t11,, rev:L:::;i_on:-J were not 

8 sousht by them; tht-) lnws m:;de to protoet them were not nd-

9 

10 

I 1 

hered tel or obeyed; in Cuct t:,r;y had nu ,)·,,•t; vr~w T.s ):;veT' ln 

th1~ m.·;klng of the so-c;i U.ed improvement-, tL1W:ll t: ,_: '~::: nuw con-I 

stjtution. Yot they must he bound by its tr._.:l;:;._.n:)lJS pro-

12 ViJions. rr Y~ldo not believe this to bo D conspiracy plBfi~0 

13 r·:::d t:-Jc; attnchecl proposed naw Constitution CoP tbe United 

14 

15 fulty nru-n·o of thu weaknesses tbat per:neatc our s.Jcir3ty: 

16 nn~i its undt;e influence. Go they have uscHl monoy,- ou'~'·s-

17 n•Jt th·c:irs, to initiate, promulgate, nnd promote tl1·;ir d1a·i 

18 llolicDl plot. 'l'o m;~ny rnoney is tl:l(l be all und end ~o.ll oi' 

19 th~ir 0xistence. T) 
CJU, t.1L scriptural ad111oni tion is r::uod for 

21 TICE 1.,<:J ALL 'I'lE,SE 'l1 ~UNCS WILL Bl~ f'!DlJ.GD TO Ycli. 11 
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Resp0ctfully submitted, 


