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BRIEF OF INTERVENORS 

FORREST H .  ANDERSON, a s  Governor ) 
of  t h e  S t a t e  o f  ~ o n t a n a ,  1 

Respondent.  ) 

* * * * *  
I n t e r v e n o r s  Dave M. Manning, Clyde Hawks, C a r l  M.  Smi th ,  

W a l t e r  Hope, J e s s  J.  Blankensh ip  and H e r b e r t  J. K l i n d t ,  p u r s u a n t  t o  

t h e  o r d e r  h e r e i n  d u l y  e n t e r e d  June  28,  1972,  he reby  s u b m i t  t h e  

f o l l o w i n g  b r i e f :  

Forward 

The i n s t a n t  p r o c e e d i n g  p o s e s  a  s i m p l e  q u e s t i o n .  The 

answer t o  t h a t  q u e s t i o n  may be  more e a s i l y  r e a c h e d  t h a n  a l l  o f  t h e  

clamor s u r r o u n d i n g  i t  might  i n d i c a t e .  

Beyond q u e s t i o n  a  C o n s t i t u t i o n a l  Convention met and 

s u b m i t t e d  a  p roposed  C o n s t i t u . t i o n  t o  t h e  e l e c t o r s  " f o r  t h e i r  r a t i f i -  

c a t i o n  o r  r e j e c t i o n  a t  an e l e c t i o n  a p p o i n t e d  by t h e  Convention f o r  

t h a t  p u r p o s e " ,  p u r s u a n t  t o  A r t i c l e  X I X ,  S e c t i o n  8 o f  t h e  C o n s t - i t u t i o n  

o f  Montana. The e l e c t i o n  was h e l d  June  6 ,  1972. I t  was h e l d  as 

a  s p e c i a l  e l e c t i o n  a t  t h e  same t i m e  a s  b u t  s e p a r a t e  from t h e  r e g u l a r  

p r imary  e l e c t i o n .  

T h e  q u e s t i o n  posed hy t h i s  l a w s u i t  i s :  "Was t h e  C o n s t i t u -  

t i o n  approved by a  m a j o r i t y  of t h e  e l c c t o r s  v o t i n g  a t  t h e  e l e c t i o n ,  -- 

ds r e q u i r e d  by t h e  above A r t i c l e  XIX, S e c t i o n  8 ? "  I f  t h e  q u c s t i  on 

were  t o  be  answered i n  tlie a f f i r m a t i v e ,  t h e  new C o n s t i t u t i o n  would 

become the  o r g , i n i c  law of  I\lontana. I t  i s  c l e a r  t h a t  t h i s  i s  n o t  



.he c a s e .  

The p r o p o s a l  f a i l e d  t o  o b t a i n  t h e  r e s t r i c t i v e  m a j o r i t y  

rklicli  o u r  C o n s t i t u t i o n  r e q u i r e s .  T h e r e f o r e ,  i t  was r e j e c t e d  by 

.he e l e c t o r s .  

Arqument 

I t  i s  u n d e r s t a n d a b l e  t h a t  i n  a  m a t t e r  o f  s o  much 

l o t o r i e t y  a s  t h e  enac tment  of a  new C o n s t i t u t i o n ,  t h e  z e a l  of  t h o s e  

e s p o u s e  t h e  c a u s e  h a s  l e d  them t o  o v e r l o o k  t h e  l e g a l  p r i n c i p l e s  

nvolved.  There  i s  a  v e r i t a b l e  f l o o d  o f  a d j u d i c a t e d  c a s e s .  

' h e i r  d i s t i n c t i o n s  a r e ,  however,  a b o u t  a s  numerous a s  t h e y  a r e ,  

;s a c u r s o r y  r e a d i n g  o f  t h e  o f t e n  c i t e d  a n n o t a t i o n  a t  1 3 1  A.L.R. 

;83 w i l l  d i s c l o s e .  

There  a r e  t h o s e  who w i l l  c i t e  t h e  Montana bond c a s e s  a s  

~ u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  v o t e  on J u n e  6  was ade- 

[ u a t e .  Nothing c o u l d  be  less a c c u r a t e .  

The i n i t i a l  bond c a s e  i n  Montana was T i n k e l  v .  G r i f f i n ,  

:1902) 68 P .  859, 26 Mont. 426. I n  t h a t  c a s e  a  bond e l e c t i o n  was 

lad a.t t h e  same t ime  a s  a  g e n e r a l  e l e c t i o n ,  j u s t  a s  t h e  e l e c t i o n  

. e l a t i v e  t o  t h e  C o n s t i t u t i o n  was h e l d  June 6 ,  1972,  a t  t h e  same 

lime a s  t h e  r e g u l a r  pr imary  e l e c t i o n .  I n  Tinl te l  t h e  C o u r t  s a i d :  

" I t  a p p e a r s  t h a t  t h e  h i g h e s t  number o f  v o t e s  c a s t  
f o r  any o f f i c e  v o t e d  upon a t  t h e  e l e c t i o n  was 
2 , 4 0 0 ,  t h a t  1 ,000  were c a s t  i n  f a v o r  o f  t h e  i s s u a n c e  
o f  t h e  bonds ,  and  t h a t  462 were c a s t  a g a i n s t  it. I t  
t h u s  c l e a r l y  a p p e a r s ,  c o u n s e l  s a y ,  t h a t  t h e  p r o p o s i t i o n  
d i d  n o t  r e c e i v e  a m a j o r i t y  of  t h e  e l e c t o r s  v o t i n g ,  
w i t l l i n  t h e  meaning of  s e c t i o n  5 ,  a r t .  1 3 ,  of t h e  
c o n s t i t u t i o n .  I t  w i l l  b e  obse rved  t h a t  t h e  r e q u i r e -  
ment i s  t h a t  t h e  a p p r o v a l  must b e  by a  m a j o r i t y  of 
t h e  e l e c t o r s  of t h e  coun ty  v o t i n g ,  n o t  a t  a  g e n e r a l  ' 

e l . c c t i o n ,  b u t  a t  an e l e c t i o n  t o  be  p r o v i d e d  by law. 
A s  w e  have  seen, such an e l e c t i o n  h a s  been p rov ided  
by law t o  bc  h e l d  a t  any t i m e  it may be deemed 
n e c e s s a r y  by t h e  b o a r d  o f  commlssioncrs  . I t  happens ,  
a l s o ,  . t h a t  t h e  manner of h o l d i n g  i t  i s  t h e  sarne a s  
t h a t  p resc r ihec l  f o r  g e n e r a l  e l . cc . t ions .  Thus i t  may, 
w i t h  p e r f e c t  p r o p r i - e t y ,  be  11el.d a t  the same t ime  a t  
which a  g e n e r a l  el .ect i .on i s  h e l d ;  but. t.he f a c t  t h a t  
t h i s  i s  t h e  c a s e  does  n o t  r e q u i r e  a  d i f f e r e n t  s t a n d a r d  

~; IL , , , ' , ,  : W I  I r:! Y ,  c w  I , ,  I;<, n b.o~.. i , .k I 11 
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of e s t i m a t i n g  t h e  m a j o r i t y  n e c e s s a r y  from t h a t  which 
would govern  i f  t h e  e l e c t i o n  i s  h e l d  on a  d i f f e r e n t  
day .  The e v i d e n t  meaning o f  t h e  c o n s t i t u t i o n  i s  
t h a t  t h e  a p p r o v a l  must be t h e  r e s u l t  of  an  e x p r e s -  
s i o n  of a  m a j o r i t y  o f  t h o s e  v o t i n g .  The e x p r e s s i o n  
' m a j o r i t y  of  t h e  e l e c t o r s  t h e r e o f  v o t i n g  a t  a n  
e l e c t i o n ,  ' e t c . ,  c l e a r l y  means a m a j o r i t y  of  t h o s e  
who v o t e ,  and n o t  a m a j o r i t y  o f  a l l  t h e  e l e c t o r s  of  
t h e  c o u n t r y ,  o r  of t h o s e  who v o t e  upon any o t h e r  
i s s u e  a t  t h e  same o r  some o t h e r  t i m e . "  

The C o u r t ,  a g a i n  i n  Morse v. G r a n i t e  County, (1911) 

L19 P. 286, 4 4  Mont. 78,  c i t e d  T i n k e l  i n  c o n c l u d i n g  t h a t  a  s u b s e q u e n t  

L e g i s l a t i v e  enac tment  d i d  n o t  e n l a r g e  on t h e  c o n s t i - t u t i o n a l  pro-  

r i s i o n  c i t e d  i n  T i n k e l .  

The Tinlcel c a s e  h a s  been  o f t e n  c i t e d  i n  o t h e r  j u r i s -  

l i c t i o n s .  I t  i s  notewor thy t h a t  t h o s e  c o u r t s  g i v e  t o  i-t t h e  meaning 

~ h i c h  w e  a s c r i b e  t o  i t  h e r e ,  namely - i t  s t a n d s  f o r  t h e  p r o p o s i t i o n  

:hat  t h e  c o n s t i t u t i o n a l  l anguage  l i m i t s  t h e  v o t e s  upon which t h e  

n a j o r i t y  i s  t o  b e  b a s e d ,  t o  t h e  v o t e s  c a s t  ( o r  t h e  e l e c t o r s  v o t i n g  

it) t h e  p a r t i c u l a r  e l e c t i o n  wl~icl-1 i s  under  c o n s j - d e r a t i o n  - n o t  t h o s e  

)f some o t h e r  e l e c t i o ~ l  h e l d  on t h e  sarne day.  A.L.K. s o  c i t e s  t h e  

' i n k e l  c a s e  i n  1 3 1  A.L.R. a t  page 1394.  -- 
A d i s c u s s i o n  o f  some of  t h e  c a s e s  c i t i n g  T i n k e l  - may b e  

-nf  o r m a t i v e .  

I n  Board o f  E d u c a t i o n  v .  Woodworth, (1923,  O k l a . )  214 P.  --- 
!077, t h e  i s s u e  was t h e  s u c c e s s  o r  f a i l u r e  of a  bond e l e c t i o n .  

?he c o n s t i t u t i o n a l  mandate was " t h r e e - f i f t h s  of  thc v o t e r s  t h e r e o f ,  

r o t i ~ l g  a t  an  e l e c t i o n ,  t o  b e  l l c ld  f o r  t h a t  p u r p o s e " .  There were 

) a l l o t s  c a s t  f o r  an  e x c e s s i v e  1-evy, a  clues.tion vo-ted Gpon a t  t h e  

;amc t i n ? e  t h e  bond i s s u e  was bc iny  votccl on .  Af t c r  throwing o u t  

:he s p o i l e d  and unvotcd  b a l l o t s ,  t h e  C o u r t  found ,  a s  i q  t h e  T - n k c l  -- 
: a s e ,  t h a t  tllc exce:;sivc l evy  e l e c t i o n  was a  s e p a r a t e  e l c c t i - O F .  

'hc same may br: s a i d  oL t h e  pr imary  e l c c l  i o n  of J u n c  6. 

I n  W-ilson v.  Wasco County,  (1.917, O r e . )  163  P. 317, t h e  -- ----.-----.---. -- 



: o u r t  c i t e d  t h e  --- T i n k c l  c a s e .  The e l e c t i - o n  i n  q u e s t i o n  was a  

)and e l e c t i o n .  Al.though a u t l ~ o r i z e d  t o  be h e l d  a t  a  genera l .  o r  

i p e c i a l  e lec . l ; ion ,  t h e  bond i s s u e  was d e c i d e d  a t  t h e  t ime  of  a 

~ e n e r a l  e l e c t i o n .  The q u e s t i o n  was whe the r  t h e  " m a j o r i t y  of  t h e  

r o t e r s  v o t i n g  a t  such  an e l e c t i o n "  r e q u i r e d  by t h e  c o n s t i t u t i o n ,  

rould r a i s e  t h e  need f o r  bond vo-tes  t o  a m a j o r i t y  of  t h e  v o t e s  

: a s t  f o r  governor .  The bond elec. t i .on w a s  a s e p a r a t e  e l e c t i o n .  

;o h e l d  t h e  Oregon C o u r t .  

The North Dakota C o u r t  i n  ------ S t a t e  v .  B l a i s d e l l ,  (1909, 

J . D . )  119 N.W. 360, a l s o  c i t e d  o u r  T i n k e l  c a s e .  T h a t  North Dakota --- 

:ase i n v o l v e d  t h e  v o t e  f o r  c r e a t i o n  of  a coun ty .  The c o n s t i t . u t i o n a 1  

) rovis i .on  was: 

" ' A l l  changes  i n  t h e  b o u n d a r i e s  of  organi -zed  
c o u n t i e s  , b e f o r e  t a k i n g  e f f e c t ,  s h a l l  be  
s u b r r ~ i t t e d  t o  t h e  e l e c t o r s  of  t h e  county  o r  
c o u n t i e s  t o  be a f f e c t e d  t h e r e b y  a t  a  g e n e r a l  
e l e c t i o n  and be  adop ted  by a  m a j o r i t y  of  a l l  
t h e  l e g a l  v o t e s  c a s t  i n  each  county  a t  such 
e l e c t i o n .  ' I '  

icjain, t h e  C o u r t  h e l d  t h a t ,  alt-llough t h e  v o t e  on t h e  change of 

:ounty b o u n d a r i e s  i s  c a s t  a t  a  g e n e r a l  e l . e c t i o n ,  i t  i s  i n  a  

s t r i c t l y  l e g a l  s e n s e  t h e  h o l d i n g  of a  " s e p a r a t e  e l e c t i o n " .  The 

: o u r t  c a l l e d  p a r t i c u l a r  a t t e n t i o n  t o  t h e  f a c t  t h a t  t h e  c o n s t i t u t i o n a l  

x f e r e n c e  was t o  t h e  " v o t e s  c a s t " ,  a s  d i s t ; i n g u i s h e d  f r o m  o u r  c o n s t i -  

l u t i o n a l  word " e : l e c t o r s H  . 
Throuyh t h e  whole s t r a i n e d  d e c i s i o n  i n  t h e  B l a i s d e l l  c a s c  -- 

-t t u r n s  on t h e  v e r y  p o i n t  wc raal~.e h e r e ,  t h a t  i s  t h a t  t h e r e  were 

:wo e l e c t i o n s  h e l d .  A c o u n t  of t h c  e l e c t o r s  v o t i n g  a t  one e l e c - .  

+.ion d i d  n o t  f i x  t h e  p r o p o r t i o n  a p p l i c a b l e  t o  t h e  o t h e r .  F u r t h e r ,  

)y t h e  NorZ-11 1~;rkota C o n s t i t u t i o n ,  t h e  measure i s  t h e  " m a j o r i t y  of 

:hc l e g a l  v o t e s  cast" - n o t  the "inajorj . ty  ____.._____I of t h e  e l e c t o r s  -___.. _ vot.i.ncjl' -. 

1:; i n  t l ~ e  I4ontana i n s t a t ~ c e .  'r11i.s 1.nttc.r d i s - t i  r ~ c t i o n  i s  onc: rnac1.e 



~ h i c h  it i s  po in t ed  out; t h a t  t h e  word "vo te s "  i s  n o t  a s  broad a s  

:he word " v o t e r s " .  Thus, where t h e  r e s t r i c t i v e  m a j o r i t y  i s  from 

:he "vo te s "  c a s t ,  t h e  c o n t r o l l i n g  group i s  a  p a r t  of  a  l e s s e r  group 

:han when it i s  from a  "ma jo r i t y  of t h e  e l e c t o r s  v o t i n g " .  

We recognize  t h a t  many cases  have he ld  t h a t  where, a s  

] e r e ,  t h e r e  was an o p t i o n  t o  ho ld  t h e  e l e c t i o n  a s  a  s p e c i a l  one 

)r w i t h  a  g e n e r a l  e l ec t i . on ,  a  m a j o r i t y  of a l l  t h e  v o t e s  c a s t  a t  

:he g e n e r a l  o r  s p e c i a l  e l e c t i o n  was needed t o  f u l f i l l  t h e  c o n s t i -  

: u t i ona l  requi rement .  (See 131 A .  L. R. 1 4 0 4 ) .  We b e l i e v e  t h a t  

such ho ld ings ,  a l though  h i g h l y  f a v o r a b l e  t o  t h e  r e s u l t  we s e e k ,  

i r e  a t  v a r i a n c e  wi th  t h e  T inke l  ca se  and we do n o t  s o  contend.  

The l e g i s l a t u r e ,  i n  f i x i n g  t h e  ground r u l e s  f o r  t h e  

? l e c t i o n  on t h e  C o n s t i t u t i o n  was even more r e s t r i c t i v e  t han  i s  

:he Montana C o n s t i t u t i o n .  S e c t i o n  17 ,  Chapter  2 9 6  of t h e  Sess ion  

Laws of 1971, d e a l i n g  wi th  t h e  s u b j e c t ,  r e a d s  i n  p a r t :  

"Sec t ion  17.  (1) The r e v i s i o n  o r  a l t e r a t i o n  
o f ,  o r  t h e  amendments t o  t h e  c o n s t i t u t i o n ,  
adopted by t h e  convent ion ,  s h a l l  be submi t ted  
t o  t h e  e l e c t o r s  of t h i s  s t a t e  f o r  r a t i f i c a t i o n  
o r  r e j e c t i o n ,  a t  an e l e c t i o n  appointed by t h e  

. convent ion f o r  t h a t  purpose,  n o t  l e s s  t han  two 
( 2 )  months nor more than  s i x  ( 6 )  months a f t e r  t h e  
adjournment of t h e  convent ion.  

" ( 9 )  I f  a  m a j o r i t y  of t h e  e l e c t o r s  v o t i n g  a t  t h e  
s p e c i a l  e l e c t i o n  s h a l l  vo t e  f o r  t h e  p roposa l s  of 
t h e  convent ion t h e  governor s h a l l  by h i s  proclama- 
t i o n  d e c l a r e  t h e  p roposa l s  t o  have been adopted 
by t h e  people  of I~lontana. The new c o n s t i t u t i o n a l  
p r o v i s i o n s  s h a l l  t a k e  e f f e c t  a s  provided t h e r e i n ,  
o r  a s  provided i n  a  schedule  of t r a n s i t i o n a l  
p r o v i s i o n s  a t t a c h c d  t h e r e t o .  " 

So much f o r  t h e  Tinkc.1 ca se .  I t  accomplished f o r  j ts 

Escts e x a c t l y  what ou r  l e g i s l a t u r e  accomplished when i t  enac ted  

; c c t i o n  1 7  ( 9 )  of the Sess ion  Laws of i?'/1 (supra). I t  i n t c r p r c t e d  

'~na- jor i ty  o i  -the e l e c t o r s "  as t h c  "ma-jox-i ty of t h e  c ~ l . e c t o i - ~ ~  vc!!-i.ng 



II We do n o t  u n d e r s t a n d  T i n k e l  and t h e  bond c a s e s  t o  be 

2  a d v e r s e  t o  t h e  p o s i t i o n  w e  t a k e  i n  t h i s  m a t t e r .  They a r e  n o t  II 
3 r e l e v a n t .  The l anguage  i n  t h e  bond c a s e s  which i s  u rged  i n  f a v o r  I I 
4 o f  t h i s  C o n s t i t u t i o n  i s ,  a t  b e s t ,  d i c t a .  I f  p e r c h a n c e ,  however,  I/ 
5 T i n k e l  i s  t h o u g h t  t o  b e  a g a i n s t  us  s o  t h a t ,  i n  t h e  l i g h t  o f  c a s e s  I1 
6 h e r e i n  c i t e d ,  Montana would s t a n d  a l o n e  because  of t h e  T i n k e l  c a s e ,  II 
7 t h e n  w e  c a l l  t h e  C o u r t ' s  a t t e n t i o n  t o  i t s  w e l l  chosen words i n  II 

"Then i n  S t a t e  e x  r e l .  S p a r l i n g  v.  Hitsman,  99 
Mont. 521,  4 4  P.2d 747, t h i s  a p p e a r s :  

8 

9 

"'We r e a l i z e  t h e  f o r c e  and t h e  wisdom o f  t h e  r u l e  
o f  s t a r e  d e c i s i s .  W e  a r e  n o t  unmindful  of  t h e  f a c t  
t h a t  p r i n c i p l e s  o f  law s h o u l d  b e  p o s i t i v e l y  and 
d e f i n i t e l y  s e t t l e d  i n  o r d e r  t h a t  c o u r t s ,  l a w y e r s ,  
and,  above a l l ,  c i t i z e n s  may have some a s s u r a n c e  
t h a t  i m p o r t a n t  l e g a l  p r i n c i p l e  i n v o l v i n g  t h e i r  
h i g h e s t  i n t e r e s t  s h a l l  n o t  b e  changed from day 
t o  day ,  w i t h  t h e  r e s u l t a n t  d i s o r d e r s  t h a t  o f  neces-  
s i t y  must a c c r u e  from such  changes .  W e  a r e  m i n d f u l ,  
howevcr,  o f  t h e  f a c t ,  a s  s t a t e d  by Mr. J u s t i c e  
B r a n d e i s  i n  a  d i s s e n t i n g  o p i n i o n  i n  t h e  c a s e  of 
DiSanto  v .  Comm. of P e n n s y l v a n i a ,  273 U . S .  34,  47 
S .Ct .  267, 270, 71  L.Ed. 524, t h a t  ' i n  t h e  s e a r c h  
f o r  t r u t h  t h r o u g h  t h e  s low p r o c e s s  of  i n c l u s i o n  and 
e x c l u s i o n ,  i n v o l v i n g  t r i a l  and e r r o r ,  it behooves 
us  t o  r e j e c t ,  a s  g u i d e s ,  t h e  d e c i s i o n s  upon such  
q u e s t i o n s  which prove  t o  have  been m i s t a k e n . '  The 
r u l e  o f  s t a r e  d e c i s i s  w i l l  n o t  p r e v a i l  where i t  i s  
demons t rab ly  made t o  a p p e a r  t h a t  t h e  c o n s t r u c t i o n  
p l a c e d  upon t h e  c o n s t i t u t i o n a l  p r o v i s i o n  i n  t h e  
former  d e c i s i o n  i.s m a n i f e s t l y  wrong. "' 

S t a t e  e x  r e l .  Pee ry  v .  D i s t r i c t  C o u r t ,  (1965) 400 P .2d 6 4 8 ,  145 Mont 

287, where ,  i n  t h e  m a t t e r  of  s t a r e  d e c i s i s ,  t h e  C o u r t  s a i d :  

A - m a j o r i t y  of  t h e  e l e c t o r s  v o t i n g  a t  t h e  -- - -- -. -- - - 
s n e c i  a:L e l e c t i o n  dld n o t  v o t e  f o r  t h e  
new Coi~st . i tu . t i .on.  

I / A r t i c l e  X I X ,  S e c t i o n  8 of t h e  Montana Cons t i tu t< .o r i ,  i n  

p c r t i n a n t  p a r t ,  concerned the proposcd C o n s t i t u t i o n ,  r e a d s  : 
I 

"--2nd u n l e s s  s o  s u b m i t t e d  and approveci hy  a m a j o r i t y  
o f  t l lc e l e c t o r s  v o t i n g  at tilt election, no s u c h  
revi siorl, a1 tera t i o n  o r  i~r,cc:~cImcn t s h n l  I. t c i l ; ~  e f f e c t .  " 

I/ A t  lzbc o u t s e t ,  wc d i - r e c t  ' t t  l-c-.ntion t o  the f a c t  t h a t ,  
I I 



may be  s e t  i n  mot ion  f o r  a  r e c o u n t  under  Chap te r  4 1 ,  T i t l e  23,  

R.C.M. 47. There  i s  n o t ,  however,  an  absence  of  e v i d e n c e  a s  t o  

t h e  number "of  t h e  e l e c t o r s  v o t i n g "  a t  t h e  s p e c i a l  e l e c t i o n .  The 

s p e c i a l  c a n v a s s i n g  b o a r d ,  c o n s i s t i n g  of  t h e  Governor,  S t a t e  

T r e a s u r e r  and S e c r e t a r y  o f  S t a t e ,  h a s  c e r t i f i e d  t o  t h a t  f a c t .  

The c e r t i f i c a t e  d a t e d  June  20, 1972,  o v e r  s i g n a t u r e  o f  e a c h  of  

t h e s e  o f f i c e r s  s i g n i f i e s  t h a t  t h e  t o t a l  number of e l e c t o r s  v o t i n g  

was 237,600. ( E x h i b i t  "C"  of ? - p p l i c a t i o n  f o r  D e c l a r a t o r y  Judg-- 

ment f i l e d  by r e l a t o r  Cashmore) .  I n  t h e  absence  o f  a  showing t o  

t h e  c o n t r a r y ,  i t  w i l l  b e  presumed t h a t  t h e s e  o f f i c e r s  c e r t i f i e d  

t o  t h e  p r o p e r  f i g u r e  ( S e c t i o n  93-1301-7 (15)  , R.C.M. 4 7 ) .  

The same p resumpt ion  s u p p o r t s  t h e  a c c u r a c y  o f  t h e  county  

c a n v a s s  of v o t e s  which must  be  done p e r  Chap te r  40  o f  T i t l e  23, 

R.C.M. 47 and p a r t i c u l a r l y  S e c t i o n  23-4002 t h e r e o f .  

Of i n t e r e s t ,  and b e a r i n g  on t h e  i s s u e s  o f  t h i s  c a s e ,  i n  

p a r t  b e c a u s e  o f  i t s  view o f  a c o n s t i t u t i o n a l  p r o v i s i o n  s i m i l a r  110 

o u r  A r t i c l e  X I X ,  S e c t i o n  8 ,  i s  t h e  Oklahoma c a s e  o f  - S t a t e  e x  re l .  ---- 

Will iamson v .  S t a t e  E l e c t i o n  Board e t  a l ,  (1943,  O k l a . )  135 P.2d 

982. The c o n s t i t u t i o n a l  p r o v i s i o n ,  S e c t i o n  1, A r t i c l e  2 4  p ro -  

v i d e d :  

" I f  a  m a j o r i t y  o f  a l l  t h e  e l e c t o r s  v o t i n g  a t  such 
e l e c t i o n  s h a l l  v o t e  i n  f a v o r  of any amendment * * * " .  

The S t a t e  E l e c t i o n  Board c e r t i f i e d  a s  t o  t h e  t o t a l  number of e l e c t o r s  

v o t i n g .  I t  a l s o  c e r t i f i e d  a s  t o  t h e  number of  v o t e s  c a s t  f o r  t h e  

p r o p o s e d  arnendmen t and t h e r e f r o m  concluded t h a t  i t  f a i l e d .  

S t r a n g e l y ,  t h e  A t t o r n e ~ 7  C e n c r a l  i n  a t t a c l t i n g  t h e  r e s u l t  d i d  n o t  

s u g g e s t ,  n o r  d i d  t h e  C o u r t ,  t h a t  t h e  m a j o r i t y  o f  e l e c t o r s  meant:. 

c.rues ,. anyt l l ing  b u t  t h e  m a j o r i t y  v o t i n g  a t  t l ie  e l e c t i o n  on a l l  id, 

H C  d i d ,  however,  a t t a c k  t h e  r e s u l t : ;  i n  a n  c f f o r t  t o  sl-low t h a t  the 
I 



"When t h a t  Eoa.rd has  s o  a c t e d ,  i n  good f a i t h ,  
and c o r r e c t l y ,  upon t h e  r e c o r d s  and county 
c e r t i f i c a t e s  b e f o r e  i t ,  wi thou t  f r a u d  o r  mis take  
on t h e  p a r t  of t h a t  Board, t hen  t h e r e  i s  no 
escape from t h e s e  conc lus ions :  (1) That  t h e  
law i n t e n d s  a  t ime and manner o f  b r i n g i n g  f i n a l i t y  
t o  t h e  r e s u l t  of an e l e c t i o n  such a s  t h i s ;  ( 2 )  
That  t h i s  c o u r t  has  no power t o  check t h e  r e s u l t  
of t h e  e l e c t i o n  i n  any county o r  p r e c i n c t  and then  
o r d e r  t h e  S t a t e  E l e c t i o n  Board t o  change i t s  c e r t i -  
f i e d  r e s u l t  of such an e l e c t i o n  t o  a  d i f f e r e n t  
r e s u l t  which w e  conclude i t  should c e r t i f y ;  ( 3 )  
That  i f  t h e  power s o  t o  do i s  t o  be  con fe r r ed  on 
t h i s  c o u r t  o r  upon any s t a t e  o f f i c i a l  o r  depa r t -  
ment of government it must be done by an enactment 
e x p r e s s l y  p rov id ing  t h e r e f o r . "  

One of t h e  obvious r ea sons  f o r  t h e  d i v e r s i t y  i n  t h e  

: ou r t  d e c i s i o n s  on t h e  q u e s t i o n  of t h e  number of v o t e s  needed t o  

m a c t  a  measure when a  C o n s t i t u t i o n  o r  a  s t a t u t e  imposes a  r e s t r i c -  

; ion - a s  ou r s  does - i s  t h e  v a r i e t y  i n  t h e  c o n s t i t u t i o n a l  language 

~ s e d .  The c o u r t s ,  of cou r se ,  r ecogn ize  t h a t  t h e s e  d i f f e r e n c e s  o f t e n  

i r i s e  by reason  of t h e  s e r i o u s n e s s  and t h e  magnitude of t h e  i s s u e  

-nvolved.  I n  ou r  own S t a t e  t h a t  f a c t o r  should a lone  be  determin- 

i t i v e  of t h i s  ca se .  

S u r e l y ,  t h e  exchange of one e n t i r e  c o n s t i t u t i o n  f o r  

3 new and d i f f e r e n t  one i s  a  v o t e  of g r e a t e s t  magnitude. To t h e  

? n t i r e  s t a t e  i t  s u r p a s s e s  i n  importance amendments t o  t h e  Cons t i tu -  

t i o n .  No vo te  could  be of g r e a t e r  concern.  I t  i s  unders tandable  

t h a t  t h e  f ramers  of ou r  C o n s t i t u t i o n  should  impose t h e  g r e a t e s t  

r e s t r i c t i o n  upon t h e  ma jo r i t y  which should  c o n t r o l  t h i s  f i n a l  

: l e c t i o n .  They provided  a g a i n s t  i t s  adopt ion  u n l e s s  "approved by 

1 m a j o r i t y  of t h e  e l e c t o r s v o t i n i j  a t  t h e  e l e c t i o n " ,  ( A r t i c l e  XIX, 

I t  i s  c l e a r  t h a t  they thought  more l i g h t l y  of amend- 

rlents. The wording i n  t h c  nex t  succeeding sect j .on of t h e  Cons t i tu -  

:ion d e a l i n g  w i t h  amendn-ients r eads :  

"--and a t  s a i d  e l e c t i o n  the  s a i d  rur1cnc2ment o r  



amendments s h a l l  be s ~ t b m i t t e d  t o  t h e  q u a l i f i e d  
e l e c t o r s  of t h e  s t a t e  f o r  t h e i r  approval  o r  
r e j e c t i o n  and such a s  a r e  approved by a  m a j o r i t y  
of  t h o s e  v o t i n g  the reon  s h a l l  become p a r t  of t h e  
c o n s t i t u t i o n .  " (emphasis s u p p l i e d )  (Montana 
C o n s t i t u t i o n ,  A r t i c l e  X I X ,  S e c t i o n  9 ) .  

The p r o v i s i o n  i n  S e c t i o n  9  i s  p r e c i s e l y  t h e  i n t e r p r e -  

t a t i o n  t h a t  t h e  proponents  of t h i s  new document contend f o r  Sec- 

t i o n  8 .  Man i f e s t l y  t h e  f ramers  of t h e  C o n s t i t u t i o n  i n  1889 con- 

templated t h a t  more than  one amendment might be  vo ted  on and, 

3ccord ing ly ,  provided t h a t  on ly  t h o s e  v o t i n g  the reon  need be  

zounted i n  determining t h e  m a j o r i t y .  For  t h e  change of c o n s t i -  

t u t i o n s ,  however, t hey  might  have used t h e  same words, t hey  d i d  

not  do so .  They used words t o  p r o p e r l y  r e s t r i c t  t h e  m a j o r i t y  a s  

i n  t h e i r  wisdom, they  saw f i t  t o  do. 

I t  i s  noteworthy,  t o o ,  t h a t  t h e  f ramers  of t h e  Cons t i tu -  

t i o n  had b e f o r e  them t h e  Enabl ing Act adopted February 22, 1889, 

(25 S t a t .  6 7 6 ) .  I n  S e c t i o n  5  of t1la.t Act ,  d e a l i n g  w i t h  t h e  adopt ion 

of t h e  Sioux F a l l s  C o n s t i t u t i o n ,  t h e  words, l e s s  r e s t r i c t i v e  than  

t h o s e  we have under c o n s i d e r a t i o n  were: 

"--and i f  a  m a j o r i t y  of a l l  v o t e s  c a s t  on t h i s  
a u e s t i o n  s h a l l  be f o r  * * * "  
The wording s e l e c t e d  by t h e  C o n s t i t u t i o n a l  Convention 

of 1889 i n  t h i s  r ega rd  cannot  be s a i d  t o  have been chosen on the  

s p u r  of  t h e  monient and by a c c i d e n t .  I t  was a  p a r t  of t h e  

C o n s t i t u t i o n  proposed i n  1884. The d e l e g a t e s  had f i v e  y e a r s  t ime 

wi th in  which t o  r e c o n s i d e r  i t ,  i f  they  had seen  f i t  t o  do s o .  

I t  cannot  be argued t h a t  t h e  wording of  S e c t i o n  8 was 

chosen by a c c i d e n t .  To g ive  meaning t o  t h a t  S e c t i o n  a s  cont ra -  

d i s t i n g u i s h e d  :From S e c t i o n  9 i t  must bc i n t e r p r e t e d  a s  /we corltcnd 

- t h e r e  i s  no o t h e r  way. 

The cases  covcr inq  t h e  s i t u a t i o n  now be fo re  t h i s  Court  

a r c  s o  numerous t h a t  w e  s h a l l  n o t  attelnp.1: t o  c i t e  a l l  of them nor  



t o  d i s t i n g u i s h  one frorn t h e  o t h e r ,  e x c e p t  i.n a  g e n e r a l  way. 

S u f f i c e  i t  t o  s a y ,  a l t h o u g h  we can f i n d  c a s e s ,  a  p a r t  of whose 

l anguage  may a r g u e  a g a i n s t  o u r  p o s i t i o n ,  w e  f i n d  n o t  a  s i n g l e  

c a s e  seemingly  a g a i n s t  u s ,  t h a t  c a n n o t  be  d i s t i n g u i s h e d .  

Pe rhaps  t h e  s t r o n g e s t  c a s e  a g a i n s t  u s  i s  t h e  New Mexico 

c a s e  o f  S t a t e  v .  S t a t e  Canvass ing  Board, (1968, N . M . )  437 P.2d 143.  

A r e a d i n g  o f  t h a t  c a s e  i n d i c a t z s  t h e  h o r r i b l e  s t a t u s  i n t o  which t h e  

8 S t a t e  o f  New Mexico had f a l l e n  and,  i n  a  s e n s e ,  f o r g i v e s  t h e  Cour t  11 
9 / /  f o r  i t s  e f f o r t s  a t  j u d i c i a l  l e g i s l a t i o n .  Even t h a t  New Mexico 

14 t h e  a d o p t i o n  o f  a  new c o n s t i t u t i o n .  I t  was working w i t h  a  s i t u a t i o n  I1 

10 

11 

12 

13 

15 (1 where t h r e e - f o u r t h s ,  n o t  j u s t  a  m a j o r i t y ,  was needed t o  e n a c t  t h e  

C o u r t  might  have  found,  a s  d i d  t h i s  C o u r t  i n  t h e  T i n k e l  c a s e  

( s u p r a ) ,  t h a t  t h e  e l e c t i o n  f o r  t h e  c o n s t i t u t i o n a l  amendment was 

a  s e p a r a t e  e l e c t i o n .  T h a t ,  i n  a  s e n s e ,  i s  j u s t  what  t h e  N e w  Mexico 

C o u r t  d i d .  I t  was working w i t h  and c o n s i d e r i n g  amendments - n o t  

1 6  I! measure ,  and i t  was working w i t h  an  o t h e r w i s e  i n s o l u a b l e  problem 

1 7  on which t h e  p e o p l e  of New Ivlexico had spoken t e n  s u c c e s s i v e  ti-mes. I 
1 8  To t h o s e  e x t e n t s ,  even t h e  New Mexico c a s e  i s  d i s t i . n g u i s h a b l e .  I 1  
l9 11 So f a r  a s  mee t ing  t h e  f a c t u a l  and l e g a l  s i t u a t i o n  

2 o / / s q u a r e l y  i s  concerned ,  w e  have  found no c a s e  more a p p l i c a b l e  t o  

2 1  

22 

t h e  " m a j o r i t y  of  e l e c t o r s  v o t i n g  a t  such  e l e c t i o n "  a s  d i s t i n g u i s h e d  - 

t h e  p r e s e n t  s i t u a t i o n  t h a n  t h e  1960 c a s e  o f  S t o l i k e r  v .  Wai te ,  'I (Mich. ) 1 0 1  N.W.  2d 2 9 9 .  The i s s u e  was t h e  c a l l  o f  a  c o n s t i t u t j . o n a 1  I 
23 

24 

2 6  / /  from t h e  c o n s t i t u t i o n a l  l anguage  a p p l i c a b l e  t o  a d o p t i n g  arnenclrncnts, 

1 c o n v e n t i o n .  

The C o n s t i t u t i o n  t h e r e  had l anguage  r e q u i r i n g  a  v o t e  of 
I 

29 ii J u s t i c c  Smi th ,  s p e a k i n g  f o r  t h e  C o u r t ,  in Michigan,  

27 

2 8  

1 t h a t  was ,  "a m a j o r i t y  o f  tl-lc c l c c t o r s  --- v o t i n g  -- thereon". Tllr 

!lvlichigan c a s e  i s  a "Black Horse" case w i t h  our  s i t u a t i o n  now. 



" I n  s h o r t ,  w e  a r e  now asked  t o  h o l d  t h a t  t h e  p e o p l e  
d i d  n o t  c l e a r l y  u n d e r s t a n d  what  t h e y  were t h u s  
do ing .  * * * W e  a r e  t o  h o l d  t h a t  when t h e y  r e q u i r e d  
t o  p a s s  a  c o n s t i t u t i o n a l  amendment a  m a j o r i t y  of 
t h e  v o t e s  c a s t  t h e r e o n ,  and when t h e y  r e q u i r e d  t o  
c a l l  a  c o n s t i t u t i o n a l  c o n v e n t i o n  a  m a j o r i t y  of  t h e  
v o t e s  c a s t  a t  such  e l e c t i o n ,  t h e y  were a c t u a l l y  
p r e s c r i b i n g  no d i f  f e r e n c e T e t w e e n  t h e  two v o t e s  
b u t  were  i n  f a c t  mere ly  c a l l i n g  f o r  t h e  same v o t e  
on e a c h .  A l l  of t h i s  w e  d e c l i n e  t o  do. The under- 
s t a n d i n g  o f  t h e  p e o p l e  i s  n o t  s o  meager.  * * * 
From t h e  l anguage  used  it i s  c l e a r  t h a t  t h e y  meant 
t o  d i s t i n g u i s h  between t h e  v o t e s  r e q u i r e d  f o r  a  
s i m p l e  amendment and t h o s e  r e q u i r e d  t o  c a l l  a  
c o n s t i t u t i o n a l  c o n v e n t i o n  and o u r  h o l d i n g  i s  t h a t  
t h e y  d i d  s o  d i s t i n g u i s h .  (emphasis  s u p p l i e d )  

"We have  t h u s  r e l i e d  upon t h e  contemporaneous 
u n d e r s t a n d i n g  o f  t h e  p e o p l e .  T h e i r  u n d e r s t a n d i n g  
i s  a s  r e l e v a n t  today  a s  it was a  h a l f - c e n t u r y  ago 
and i t  h a s  d i r e c t  a p p l i c a b i l i t y  t o  t h e  s i t u a t i o n  
b e f o r e  us .  When t h e  p e o p l e  went  t o  t h e  p o l l s  i n  
1958 t o  v o t e  upon t h e  q u e s t i o n  of  a  c o n s t i t u t i o n a l  
c o n v e n t i o n ,  t h e y  went w i t h  t h e  contemporaneous 
u n d e r s t a n d i n g  t h a t  a f a i l u r e  t o  v o t e  upon t h e  
c o n s t i t u t i o n a l  q u e s t i o n  would have  t h e  p r a c t i c a l  
e f f e c t  of  a  v o t e  i n  t h e  n e g a t i v e  t h e r e o n .  

"Many c o n c e i v e  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  
h e r e i n a b o v e  d i s c u s s e d  t o  b e  an  impediment t o  t h e  
economic and s o c i a l  w e l l  b e i n g  o f  t h i s  S t a t e .  PJe 
a r e  u r g e d ,  a s  though w e  w e r e  a  c o n s t i t u t i o n a l  con- 
v e n t i o n  f a c e d  w i t h  a  c h o i c e  o f  a l t e r n a t i v e s ,  t o  
choose t h a t  one t h e  more b e n e f i c i a l  t o  o u r  p e o p l e .  
A l l  o f  t h i s  misconce ives  t h e  problem p r e s e n t e d  t o  
t h i s  C o u r t .  W e  a r e  n o t  a  c o n s t i t u t i o n a l  c o n v e n t i o n .  
We have  b e f o r e  u s  f o r  c o n s i d e r a t i o n  a  C o n s t i t u t i o n  
a l r e a d y  a d o p t e d ,  t h e  words of  which a r e  c l e a r  and 
c l e a r l y  s t a t e d .  We have  no c h o i c e  of a l t e r n a t i v e s  
p r e s e n t e d  t o  us .  The p e o p l e  therilselves made t h e  
c h o i c e ,  now urged  upon u s ,  back i n  1908. The argu-" 
ment t h a t  t h e i r  c h o i c e  i s ,  a  h a l f - c e n t u r y  l a t e r ,  
shown t o  have  been  unduly r e s t r i c t i v e  of  c o n s t i t v -  
t i o n a l  change does  n o t  c o n s t i t u t e  t h i s  C o u r t  i n t o  
a  c o n s t i t u t i o n a l  c o n v e n t i o n ,  empowered somehow a t  
t h i s  d a t e ,  t o  make a  w i s e r  c h o i c e .  " 

Arguendo--: The e l e c t o r s  i n  t h e  S t a t e  o f  Montana went 

-0 t h e  p o l l s  J u n e  6 ,  1972,  w i t h  t h e  contemporaneous understand.i .ng 

~ d e n t i e a l  w i t h  t h a t  o f  t h e  Michigan v o t e r s  . i n d i c a t e d  by Jusi-5cc 

;mi th .  I f  t h e y  had r e a d  t h e  Const i  t u t i o n ,  t h e y  c o u l d  have  no 

~ t h e r  u n d c r s  t a n c t j  ng. To b o l s t e r  t h a t  undcrs  t a n d i n g ,  Comrnllni t: 

; e m i c e s  P r o g r a n ~ ~ ,  of t h c  FI i q l ~ e l  ' f ' d ~ ~ c - ; ~ t -  i on Act 01 1 " 6 5  , (a 



E'edera l ly  funded p r o g r a m ) ,  t o g e t h e r  w i t h  a  group of  Montana 

c i t i z e n s ,  f i n a n c e d  and caused  a  s u p p l e ~ n e n t  t o  be  i n c l u d e d  w i t h  r:!any 

l e a d i n g  Montana newspapers  b e f o r e  t h e  e l e c t i o n .  (See A£ f  i . d a v i t  

o f  R.  W. H a r r i s  h e r e i n  on f i l e ) .  T h a t  supplement  was o v e r  t h e  

endorsement  of  a t  l e a s t  f o u r  o f  t h e  e l e c t e d  d e l e g a t e s  t o  t h e  

C o n s t i t u t i o n a l  Convent ion .  They a r e  M r s .  Thomas Payne ( K a t i e  

Payne) , M r .  F r e d  M a r t i n  ( F r e d  M. M a r t i n )  , Margare t  S.  Warden and 

D r .  R ichard  B.  Roeder (R ichard  B. R o e d e r ) ,  a l l  a s  a p p e a r s  from 

t h e  supplement  i t s e l f .  

To t h e  e l e c t o r s ,  t h e  supplement  conveyed p r e c i s e l y  t h e  

i n t e r p r e t a t i o n  o f  t h i s  Michigan C o u r t .  I t  s a i d :  

"There  i s  a l s o  a s p e c i a l  c o n s i d e r a t i o n  p e c u l i a r  
t o  t h e  Montana s i t u a t i o n .  A r t i c l e  X I X ,  S e c t i o n  8  
of t h e  1889 C o n s t i t u t i o n  r e q u i r e s  t h a t  any i t e m  
t h e  c o n v e n t i o n  s u b m i t s  t o  t h e  p e o p l e  can  b e  adop ted  
o n l y  by a  m a j o r i t y  of  t h e  e l e c t o r s  v o t i n g  a t  t h e  
e l e c t i o n .  We know t h a t  a s  t h e y  go down t h e  b a l l o t  
v o t e r s  f a i l  t o  v o t e  i n  i n c r e a s i n g  numbers on each  
s u b s e q u e n t  i t e m .  Consequen t ly ,  t h e  l i k e l i h o o d  of 
a  p r o p o s i t i o n  f a i l i n g  f o r  t h e  l a c k  of  a  m a j o r i t y  
Pd 

o f  t h o s e  v o t i n g  i n  t h e c l e c t i o n  i n c r e a s e s  w i t h  t h e  
a d d i t i o n  of  each  ----- i t e ~ n  on t h e  b a l l o t . "  (emphasis- 
supplied)- 

11 The supplement  c l o s e d  w i t h  p a r a g r a p h s  c o n t a i - n i n g  t h e  

/I f o l l o w i n g  words ,  d i r e c t e d  t o  t h e  vo: ter :  

" I f  t h e  p roposed  C o n s t i t u t i o n  f a i l s ,  y o u r  v o t e  on t h e  
o t h e r  measures- - the  make-up o f  t h e  l e g i s l a t u r e ,  
gambl ing ,  and t h e  d e a t h  p e n a l t y - - w i l l  n o t  c o u n t  
b e c a u s e  t h e y  a u t o m a t i c a l l y  f a i l  i f  t h e  p roposed  Con-- 
s t i t u t i o n  i s  r e j e c t e d .  Second,  your  v o t e  on t h e s e  
t h r e e  q u e s t i o n s  w i l l  n o t  c o u n t  u n l e s s  e a c h  i s  dec ided  
by a  m a j o r i t y  o f  t h o s e  v o t i n y  i n  t h e  e l e c t i o n .  I f  
you f a i l  t o  v o t e  on any item, you w i l l  a i d  i n  i t s  
d e f e a t .  " (emphasis  supp1Lied) 

The b a l l o t  on w h i c h  a l l  e l e c t o r s  a t  t h e  s p e c i a l  e l e c t . i o n  
6 '  

v o t e d  con-Lainerll. an  admoni t ion  t o  t h e  v o t e r  ou t1  .inecl in h1 a r k  f o r  
7 

emphas i s .  I t  r e a d :  

"TIIE Pl?OPOSED CONSTITUTTON W JLL INCLUDE A I3I- 
CAMEl;.AI, (2 IJOUSIIS ) LEG31,';T,ATURF: UNLESS A MAJORIT1 
OF TllOSE VOTIi\iC I N  THIS T:LECrrIOM VO1'E FOR A I1N r -  



T h a t  admoni t ion  can  o n l y  b e  i n t e r p r e t e d  t o  mean - "each  i s s u e  
I I/ which i s  p r e s e n t l y  on t h e  b a l l o t  can  be - e n a c t e d  o n l y  i f  it 

r e c e i v e s  t h e  a f f i r m a t i v e  -- v o t e  o f  a  m a j o r i t y  of t h o s e  v o t i n g  i n  

4 I/ t h e  e l e c t i o n " .  

11 These were t h e  b a s e s  on which t h e  p e o p l e  c a s t  t h e i r  

/ / b a l l o t s  J u n e  6 ,  1972.  T h e i r  r e s p o n s e  was t h e  d e f e a t  of  t h e  

11 prpposed  C o n s t i t u t i o n .  

11 I n t e r e s t i n g  a r e  some o f  t h e  d e c i s i o n s  - of  o u r s  and 

1 0  11 s is te r  S t a t e s :  

/I Wyoming i s  c i t e d  a s  b e i n g  a  s t a t e  whose C o u r t  imposes 

l2 /I a  most r i g i d  l i m i t a t i o n  on t h e  m a j o r i t y  which may e n a c t  an  i s s u e  

1 3 w i t h  which t h e  c o n s t i t ~ l t i o n a l  l i m i t a t i o n  i s  concerned.  The f i r a t  

c a s e  of  consequence was S t a t e  e x  r e l .  B l a i r  v .  Brooks,  (1909,  Wyo, ) 

99 P .  874. I n  t h a t  e a s e ,  i n v o l v i n g  t h e  amendment t o  t h e  C o n s t i -  

16  t u t i o n ,  t h e  c o n . t r o l l i n g  c l a u s e  r e q u i r e d  " a  m a j o r i t y  of  t h e  I I 
1 7  /I e l e c t o r s " .  The C o u r t  d e t e r m i n e d  t h a t  a n  e l e c t o r  i.s one who i s  

1% 1 and who, w i t h  t h a t  qua1 i i i c a t i o r l ,  v o t e s  a t  t h e  e lec t . i . o r  

l9 I/ i n  q u e s t i o n  (not. n e c e s s a r i l y  on t h e  i n v o l v e d  p r o p o s i t i o n ) .  The 

2 0  ' c o u r t  s a i d :  I / 
"The l anguage  i s  b r o a d e r  i n  meaning t h a n  a  mere 
m a j o r i t y  o f  t h e  e l e c t o r s  who a c t u a l l y  v o t e  upon 
t h e  p r o p o s i t i o n .  N e i t h e r  r e s i d e n c e  o f  t h e  e l e c t o r  
n o r  f a i l u r e  t o  v o t e  can  m i l i t a t e  a g a i n s t  t h i s  
p r o p o s i t i o n .  The word ' e l e c t o r '  i s  g e n e r i c .  I t  
i n c l u d e s ,  n o t  o n l y  t h o s e  who vat-e, b u t  t h o s e  who 
a r e  q u a l i f i e d ,  y e t  f a i l  t o  e x e r c i s e  t h e  r i g h t  of 
f r a n c h i s e .  To h o l d  o t h e r w i s e  would, i n  e f f e c t ,  
g i v e  t o  t h e  word 'e1.ect.01:-s' a  na r rower  and more 
r e s t r i c t e d  meaning t h a n  t h a t  g i v e n  t o  i t  in t h e  
C o n s t i t u t i o n .  

" *  * There  were inore t h a n  h a l f  o f  t h e  e l e c t o r s  
v o t i n y  a t  t h e  NovcnIbcr, 1900,  e l e c - t i o n  who f a i  l~eil 
t o  i n d i c a t e  t h e i r  desi-re>; o r  wishes  upon t h c  
a d o p t i o n  of t l ie  proposed amendment. I t  was -the 
e x p r e s s i o n  of t h e  e l e c t o r ' s  w i s l i  upon t h e  q u e s t i o n  
which -the l a w  ca l l . ed  f o r - - a  pos i -Live  cxprc: ;s ion i n  
a p a r t - i  c111 a]:- r r ~ i ~ n n ~ r - - a ~ ~ C !  not. t . 11~  a h s e n c c  of such 



e x p r e s s i o n  which was au tho r i zed  t o  be recorded .  
To r a t i f y  i s  t o  a f f i r m ,  and t h e  C o n s t i t u t i o n  
r e q u i r e s  i n  o r d e r  t o  r a t i f y  t h a t  t h e r e  be an 
a f f i r m a t i v e  e x p r e s s i o n  of a  m a j o r i t y  of t h e  
e l e c t o r s  t o  whom t h e  q u e s t i o n  i s  submi t ted ,  t h e  
w i thho ld ing  of which i s  n o t  s u f f i c i e n t .  The 
proposed amendment was submi t ted  t o  t h e  e l e c t o r s  
of  t h e  s t a t e ,  and it r e q u i r e d  a  ma jo r i t y  of t hose  
e l e c t o r s  t o  r a t i f y  it. A s  i t  appears  t h a t  t h e  
number of e l e c t o r s  who vo ted  a t  t h e  e l e c t i o n  and 
i n  f a v o r  of  r a t i f i c a t i o n  of t h e  amendment were 
less than  a  m a j o r i t y  of  t h e  e l e c t o r s  who vo ted  a t  
t h e  e l e c t i o n ,  it fo l lows  t h a t  t h e  amendment was 
n o t  r a t i f i e d .  The demurrer should  be s u s t a i n e d . "  

That  c a s e  has  been a f f i rmed  many t imes by t h e  Wyoming 

Court .  t h e  l a s t  of which was i n  1970, S t a t e  e x  r e l .  White v. 

( I ~ a t h a w a ~ ,  (Wyo.) 478 P.2d 5 6 .  
L -- 

S t r a n g e l y ,  B l a i r  v .  Brooks c i t e d  t h e  Idaho c a s e  of --- Green 

1 l!v. S t a t e  Board of Canvassers ,  (1896, I d a . )  47 P.  259, wi th  t h e  

comment t h a t  Wyoming would n o t  fo l low t h e  Idaho Court .  One might 

I /opine t h a t  t h e  r u l i n g  of t h e  Idaho Court  would be adverse  t o  t h e  
5 1 
- 11 p o s i t i o n  of t h e  r e l a t o r  i n  t h e  c a s e  a t  b a r .  

Not s o ,  t h e  Idaho case  concerned an amendment t o  i t s  
7 

C o n s t i t u t i o n .  The e f f e c t i v e  c o n s t i t u t i o n a l  p r o v i s i o n  was 
8  

l l ~ r t i c l e  2 0 ,  S e c t i o n  1. 
9 ' 

I t  

0 

1 
The Court  

2 
v o t i n g  on 

3 I 

--rind i f  PI m r 7 i n y i t . v  of t h e  e l e c t o r s  s h a l l  r a t i f y  
UIiU ' 4 .  - -..- < - - - - A  - -  -- 

t h e s a m e ,  such arnerlilment .k * A s h a l l  becorne a  p j r t  --.. 
of t h i s  cons t i t u t i o n "  (emphasis s u p p l i e d )  

h e l d  t h a t  t h i s  language meant a m a j o r i t y  of t h e  e l e c t o r s  

t h e  p r o p o s i t i o n .  However, t h e  case  i s  p r e c i s e l y  i n  p o i n t  

f o r  US now. The Idaho Court  cal].ed a- t tent j -on t o  a  fo l lowing ,  

l l d i f f e r e n t l y  worded S e c t i o n  (Sec t ion  3 )  of t h e  same A r t i c l e  of i t s  
C I 

C o n s t i t u t i o n  d e a l i n g  w i t h  t h e  c a l l i n g  of a  C o n s t i t u t i o n a l  Conven- 

t i o n  which p rov ides ,  much a s  does t h e  Montana p r o v i s i o n  under 7 I 

c o n s i d e r a t i o n ,  t h e  e l c c t o r s  v o t i n g  a t  
! 8 

i J C I I L &  L J L . b L - L C , . &  .- -. - . - --- - -- ______l_l --- 
T h c  Court  c o n t r ~ s t e d  t11c two S e c t i o n s  and s a i d :  



"--So i s  a l s o  s e c t i o n  3 of  a r t i c l e  2 0 ,  which pro- 
v i d e s  t h a t  when it s h a l l  be deemed necessary  t o  
c a l l  a  convent ion t o  r e v i s e  o r  amend t h e  c o n s t i -  
t u t i o n ,  which s h a l l  be c a l l e d  i f  a  m a j o r i t y  of a l l  
t h e  e l e c t o r s  v o t i n g  a t  s a i d  e l e c t i o n  s h a l l  have 
vo ted  f o r  a  convent ion ,  e t c .  The language of  t h e s e  
s e c t i o n s  i s  e l e a r  and unmistalcable. I t  needs no 
c o n s t r u c t i o n ,  and i t  i s  only necessary  t o  count  t h e  
b a l l o t s  c a s t  a t  any such e l e c t i o n  and t h o s e  v o t i n g  
f o r  t h e  p r o p o s i t i o n ,  t o  a s c e r t a i n  i f  a  m a j o r i t y  of 
a l l  t h o s e  v o t i n g  a t  s a i d  e l e c t i o n  were i n  f avo r  of  
t h e  p r o p o s i t i o n .  " 

The Supreme Court  of Utah i n  a  d e c i s i o n  d e a l i n g  wi th  an 

lmendment t o  t h e  C o n s t i t u t i o n  of  t h a t  S t a t e ,  p l aced  t h e  same 

2mphasis on t h e  use  of t h e  word " thereon"  i n  S e c t i o n  9 ,  and i t s  

~ b s e n c e  from S e c t i o n  8 a s  we do h e r e .  Complaint was made t h a t  a  

n a j o r i t y  of  a l l  t h e  e l e c t o r s  v o t i n g  a t  t h e  g e n e r a l  e l e c t i o n  had 

l o t  vo t ed  f o r  t h e  proposed amendment. I n  Lee v .  S t a t e ,  Utah) 

367 P.2d 861, t h e  Court  s a i d :  

"As t o  t h e  f i r s t  ground, s u f f i c e  it t o  s ay  t h a t  
S e c t i o n  1- of A r t i c l e  XXIII c l e a r l y  prov ides  t h a t  
i f  a  m a j o r i t y  of t h e  e l e c t o r s  v o t i n g  the reon ,  t h a t  
i s ,  on t h e  proposed a.mendments, f avo r  them, they 
s h a l l  become a  p a r t  of our  C o n s t i t u t i o n .  I t  does 
n o t  say  t h a t  t h e r e  must be approva l  by a  m a j o r i t y  
of  t h e  e l e c t o r s  c a s t i n g  v o t e s  i n  t h e  g e n e r a l  e l e c -  
t i o n  t o  enab le  passage of a  c o n s t i t u t i o n a l  amend- 
ment submi t ted  by a  j o i n t  r e s o l u t i o n  of t h e  
L e g i s l a t u r e .  " 

I n  t h e  A . L . R .  a n n o t a t i o n ,  s u p r a  (131 A . L . K .  1382, 1 4 1 8 ) ,  

r e fe rence  i s  made t o  a  s i t u a t i o n  "where two o r  more q u e s t i o n s  ( a r e )  

;ubmit ted t o g e t h e r " .  The case  of -- Ci ty  of Sacr~amento v. Goddard, 

( 1 9 2 6 ,  C a l . )  252 P .  329 i s  c i t e d  f o r  t h e  view t h a t  where twelve 

)repositions were submi t ted  a t  a  s p e c i a l  e l e c t i o n ,  each proposi-  

:ion was deemed c a r r i e d  i f  i t  r ece ived  t h e  r e q u i r e d  two- th i rds  of 

-he v o t e s  c a s t  f o r  t h a t  p r o p o s i t i o n .  Tlie C i ty  Cha r t e r  provided: 

" I f  two- th i rds  of t h e  e l e c t o r s  s o  v o t i n g  a t  such -- 
e l e c t i o n  sha  L l  vo t c  i n  f avol-. . . "ex$=~ S U P ~ ~ - i e d )  - ---- ---- --- 

Chc Ca1iforni .a Court  concluded t h a t  t h e  words " s o  -- vo t ing"  -.-- r e f e r r e d  

;o t h e  v o t e  made on each p r o p o s i t i o n  s t a n d i n g  a lone .  The Cour t ,  

lowcver, corlFirrned ou r  view of language very  l i k e  the  Montana 



; t a t u t e  when i t  s a i d :  

"The L e g i s l a t u r e ,  however, by a  s u b s e q u e n t  
enac tment  ( S t a t s .  1901,  p .  2 7 )  , a u t h o r i z e d  
t h e  s u b m i s s i o n  of  more t h a n  one p r o p o s i t i o n  
o r  p u r p o s e  a t  t h e  same e l e c t i o n ,  b u t  p r o v i d e d  
t h a t  i t  s h a l l  ' r e q u i r e  t h e  v o t e s  o f  t w o - t h i r d s  
o f  a l l  t h e  v o t e r s  v o t i n g  a t  such  s p e c i a l  e l e c t i o n  
t o  a u t h o r i z e  t h e  i s s u a n c e  o f  t h e  bonds . '  I t  i s  
conceded h e r e  t h a t ,  i f  t h e  s u f f i c i e n c y  o f  t h e  v o t e  
on t h e  f i l t r a t i o n  bond i s s u e  i s  t o  be d e t e r m i n e d  
i n  accordance  w i t h  t h e  p r o v i s i o n s  of  t h e  s t a t u t e ,  
p r o p o s i t i o n  No. 4 d i d  n o t  c a r r y . "  

The C a l i f o r n i a  c a s e  of  Peop le  e x  r e l .  Smith v .  C i t y  of 

lood lake ,  (1940,  C a l . )  1 0 6  P.2d 71,  p u r p o r t s  t o  summarize many 

I a l i f o r n i a  c a s e s .  Among o t h e r  t h i n g s ,  t h a t  C o u r t  s a i d :  

" ' T h e  p r o v i s i o n  o f  t h e  c o n s t i t u t i o n  i n  r e g a r d  t o  
e l e c t i o n s  l i k e  t h a t  under  c o n s i d e r a t i o n  h a s  been 
q u o t e d ,  and it w i l l  be obse rved  t h a t  t h e  words used  
a r e ,  'whenever a  m a j o r i t y  o f  t h e  e l e c t o r s  v o t i n g  a t  
a  g e n e r a l  e l e c t i o n  s h a l l  s o  d e t e r m i n e . '  These words 
c l e a r l y  do n o t  i n d i c a t e  t h a t  o n l y  a  m a j o r i t y  o f  t h e  
e l e c t o r s  v o t i n g  upon t h e  p r o p o s i t i o n  i s  n e c e s s a r y ,  
b u t  would seem t o  imply t h a t  a  m a j o r i t y  of  a l l  t h o s e  
v o t i n g  a t  t h e  e l e c t i o n  i s  r e q u i r e d . ' "  * * * 

" ' T h i s  l anguage  p l a i n l y  i m p l i e s ,  w e  t h i n k ,  t h a t  a major-  
i t y  o f  a l l  t h e  e l e c t o r s  v o t i n g  a t  t h e  e l e c t i o n  i s  
n e c e s s a r y  t o  c a r r y  t h e  p r o p o s i t i o n  t o  r e o r g a n i z e .  'I' 

" I n  Howland v .  Board o f  S u p e r v i s o r s ,  s u p r a ,  r e l i e d  
upon by r e s p o n d e n t ,  two s e p a r a t e  and d i s t i n c t  
e l e c t i . o n s  were  h e l d ,  one a  g e n e r a l  e l e c t i o n  and one 
f o r  t h e  p u r p o s e  of  s u b m i t t i n y  a  p r o p o s i t i o n  t o  i n -  
c u r  a  bonded i n d e b t e d n e s s .  I t  was h e l d  t h a t  s i n c e  
t h e  two e l e c t i o n s  were s e p a r a t e  and d i s t i n c t  t h e  
number o f  v o t e s  c a s t  i n  one d i d  n o t  a f f e c t  t h o s e  
c a s t  i n  t h e  o t h e r .  " 

C l e a r l y ,  C a l i f o r n i a  a g r e e s  b o t h  w i t h  -- Tinlrel  and w i t h  o u r  

~ i e w  o f  t h e  p r e s e n t  s i t u a t i o n .  

I n  I n d i a n a ,  t h e  Supreme C o u r t  d e a l i n g  w i t h  amendments 

t o  t h e  C o n s t i t u t i o n  had l anguage  s i n l i l a s  t o  o u r  S e c t i o n  8 ,  " i f  a  

n a j o r i t y  - o f  s a i d  c l c c t o r s  r d t i f y  t h e  same". - I n  Re Denny, -- (1901) - -- -.-- ----- 
Ind .  59 N.13. 353,  5 1  L.R.A. 722, tool: t h e  s t r i c t e s t  of  views and 

?cld t h a t  t h e  amcnclrrient must bc approved by a m a j o r i t y  measured 

~ y  t h e  v o t e  f o r  governor  ( t h e )  c a n t i i d a t e  reeeivj.ncj t h e  h i g h e s t  

klI1111~1, : ,wit I:: Y ,  c ( I !  tl~ l l ( i  tr t i C j t :  :,I I l<  
f i l l  i  il.' ..,. H L ' ! . ( T % I I A  



I/ a g r e e  t h a t  a  " m a j o r i t y  o f  t h e  e l e c t o r s  v o t i n g  i n  t h e  e l e c t i o n "  

1 

2 

3 

5 nrneans just what t h e  q u o t e d  p h r a s e  s a y s .  W e  do n o t  presume upon 

nurclbcr of  v o t e s  a t  t h a t  e l e c t i s n .  

Conc lus ion  

With a l m o s t  comple te  u n i f o r m i t y  t h e  a d j u d i c a t e d  c a s e s  

6 I t h i s  C o u r t  by c i t i n g  c a s e s  on s t a t u t o r y  o r  c o n s t i t u t i o n a l  I/ 
7 11 i n t e r p r e t a t i o n  which can  b e  more e x p l i c i t .  

* ll Inasmuch a s  a  m a j o r i t y ,  t h a t  i s ,  one o r  more v o t e s  more 

9 I/ t h a n  h a l f  o f  t h e  t o t a l  number o f  v o t e s  c a s t  i n  t h e  e l e c t i o n  were 

10 n o t  c a s t  f o r  t h e  p roposed  C o n s t i t u t i o n ,  t h e  measure f a i l e d .  By ll 
11 [ t h e  b a l l o t  on which t h e  e l e c t o r s  v o t e d ,  t h e y  were s p e c i f . i c a l l y  

1 2 a d v i s e d  t h a t  such  would b e  t h e  c a s e .  Any comment i n  t h e  ---- T i n k e l  

1 3  c a s e  o r  o t h e n ~ i s e  made by t h i s  C o u r t  which may s e e m  t o  b e  a t  

1 4  l lva r i ance  w i t h  t h e  above c o n c l u s i o n  i s ,  a t  b e s t ,  o b i t e r  dictu-m. 

l5 11 These i n t e r v e n o r s  u r g e  upon t h i s  Cour-t t h a t  a n  o r d e r  be  

l6 I/ made d e c l a r i n g  t h a t  i n  t h e  e l e c t i o n  h e l d  June  6 ,  1972,  t h e  proposed 

1 7  / c o n s t i t u t i o n  f a i l e d  of  p a s s a g e  and t h a t  any p r o c l a m a t i o n  p u r p o r t e d  i I 
1 8  I to  have h e r e t o f o r e  been  made t o  t h e  c o n t r a r y  i s  a  n u l l i t y .  I i 
1 9  /!  R e s p e c t f u l l y  submitted t h i s  1 2 t h  day o f  J u l y ,  1972.  
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