
I N  THE SUPREME COURT 

OF THE STATE OF MONTANA 

No. 12309 

6 ' THE STATE OF MONTANA, ex  r e l .  
I WILLIAM F .  CASHMORE, M . D . ,  

7 and STANLEY C. BURGER, 

8 ~ R e l a t o r s ,  
I 

9 I -vs- JuL  1 3 1972 

10 FORREST H .  ANDERSON as  
I Governor of t h e  S t a t e  of CLERK OF SUPREME COURT 

STATE OF MONTANA 1 1  Montana, 

Respondent. I 

BRIEF OF INTERVENORS LEO GRAYBILL, J R . ,  J O H N  
TOOLE, BRUCE BROWN, DOROTHY ECK AND JEAN BOWMAN, 
AS INDIVIDUALS, TAXPAYERS, VOTERS AND OFFICERS 
O F  THE CONSTITUTIONAL CONVENTION AND REPRESENT- 
I N G  THE DELEGATES TO THE CONSTITUTIONAL CONVEN- 

T I O N  AS A CLASS 

19 ~ STATEMENT OF FACTS 
1 I 

20 / The v o t e r s  of t h e  S t a t e  of Montana, a t  t h e  g e n e r a l  1 
I 

21 i e l e c t i o n  h e l d  on t h e  3rd day of November, 1970, voted t o  1 
I 
i 22 ' c a l l  a c o n s t i t u t i o n a l  convention.  Subsequent t h e r e t o ,  a 
i 

23 convention was duly  convened i n  accordance wi th  t h e  laws 
I 

24 of t h e  s t a t e  of Montana (Chapter  296, Laws of  1971) .  The 

25 convention completed i t s  work on a proposed c o n s t i t u t i o n  
I 

26 ( on March 2 4 ,  1972, and it was submit ted t o  t h e  v o t e r s  of i 
27 t h e  s t a t e  of Montana on June 6 ,  1972, f o r  t h e i r  r a t i f i c a -  

28 t i o n  o r  r e j e c t i o n .  The o f f i c i a l  canvass of t h e  s t a t e  of 1 
29 Montana i n d i c a t e d  t h a t  116,415 e l e c t o r s  voted f o r  t h e  

30 1 proposed c o n s t i t u t i o n ,  and 113,883 e l e c t o r s  voted a g a i n s t  1 

31 1 t h e  proposed c o n s t i t u t i o n .  The o f f i c i a l  canvass f u r t h e r  
I 

32 i n d i c a t e s  t h a t  t h e  " t o t a l  number of e l e c t o r s  vo t inq"  i n  
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I I 

1 t h e  s p e c i a l  e l e c t i o n  on t h e  proposed c o n s t i t u t i o n  and t h e  i 
2 t h r e e  a l t e r n a t i v e  i s s u e s  s u b m i t t e d  on t h e  same b a l l o t  was , 
3 I 237,600. However, t h e  f i g u r e  a c t u a l l y  r e p r e s e n t s  t h e  1 
4 t o t a l  number o f  e l e c t o r s  who a r e  l i s t e d  i n  t h e  p o l l  books.  1 

I 

5 ; A copy of a  l e t t e r  o f  i n s t r u c t i o n s  from t h e  S e c r e t a r y  of  I 
6 S t a t e  t o  a l l  County C l e r k s  and Recorders  s o  i n d i c a t e s .  

I 

7 Subparagraphs  ( 3 )  and ( 4 )  o f  t h a t  l e t t e r  s p e c i f i c a l l y  i n -  

8 s t r u c t  t h e  v a r i o u s  County C l e r k s  and Recorders  t o  e n t e r  I 
I 

9 t h e  t o t a l  number of  e l e c t o r s  who a r e  l i s t e d  on t h e  p o l l  
I 

10 books f o r  t h e  s e p a r a t e  e l e c t i o n  on t h e  proposed c o n s t i t u -  

1 1  t i o n  on t h e  f r o n t  o f  t h e  a b s t r a c t  book f o r  t h a t  e l e c t i o n .  

12 The b lank  on t h e  f r o n t  of t h e  a b s t r a c t  books f o r  e n t r y  o f  , 
13 , t h e  f i g u r e  o f  t h e  t o t a l  number o f  e l e c t o r s  l i s t e d  i n  t h e  1 

I 
I 

14 p o l l  book i s  l a b e l e d  "Number o f  E l e c t o r s  Vot ing  I I  

I 1 
15 ' A copy of  t h e  S e c r e t a r y  of S t a t e ' s  l e t t e r  and t h e  f r o n t  

16 page o f  t h e  a b s t r a c t  book a r e  a t t a c h e d  h e r e t o  and l a b e l e d  
I 

17 E x h i b i t  A.  1 
I 

18 
I 
I 

19 ARGUMENT 

2o 1 R e l a t o r s ,  i n  t h e i r  a p p l i c a t i o n ,  assume t h a t  t h e  f i -  

21 i g u r e  237,600 r e p r e s e n t s  t h e  t o t a l  number o f  e l e c t o r s  vo t -  , 
22 i n g  i n  t h e  c o n s t i t u t i o n a l  e l e c t i o n .  R e l a t o r s  i n  t h e i r  

1 
23 a p p l i c a t i o n  f a i l  t o  p o i n t  o u t  t o  t h i s  Cour t  t h a t  t h e  f i g -  

24 ' u r e  237,600 i s  a c t u a l l y  t h e  t o t a l  number o f  e l e c t o r s  whose I 
25 names were l i s t e d  i n  t h e  p o l l  books. Thus t h e  s t a t e m e n t  1 
26 1 o f  t h e  f a c t s  a s  c o n t a i n e d  i n  s a i d  a p p l i c a t i o n  i s  incom- 

I 

27 / p l e t e  and,  a s  a  r e s u l t ,  m i s l e a d i n g .  
I 

28 I The f i g u r e  237,600 does n o t  r e f l e c t  t h e  t o t a l  number 

29 who "vo ted"  i n  t h e  manner t h e  word " v o t e "  h a s  been d e f i n e d  

30 by t h i s  C o u r t ,  and i s  t h e r e f o r e  meaningless  when one a t -  

31 t empts  t o  d e t e r m i n e  t h e  number who v o t e d  i n  t h e  c o n s t i t u -  

32 t i o n a l  e l e c t i o n .  R e l a t o r s  must assume t h a t  t h e  r e c o r d i n g  

I 
S T A T E  - 

PUB1 ISH ING C O  
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1 1 o f  an  e l e c t o r ' s  name i n  t h e  p o l l  book c o n s t i t u t e s  v o t i n g .  
I I 

2 1 Flowever, under  t h e  p rocedures  e s t a b l i s h e d  f o r  v o t i n g  by I 
3 1 t h e  s t a t u t e s  o f  t h e  s t a t e  o f  Montana, t h e  t o t a l  o f  t h e  

I 

4 names of  e l e c t o r s  r e c o r d e d  i n  t h e  p o l l  book w i l l  n o t  nec- 

5 e s s a r i l y  e q u a l  t h e  number o f  e l e c t o r s  v o t i n g .  

6 The p r o c e s s  o f  v o t i n g  e n t a i l s  t h e  f o l l o w i n g :  

7 (1) An e l e c t o r  must s i g n  h i s  name i n  t h e  p r e c i n c t  
I 

27 s h a l l  announce t h e  e l e c t o r ' s  name and t h e  number on t h e  
I 

8 r e g i s t e r  b e f o r e  b e i n g  p e r m i t t e d  t o  v o t e  ( S e c t i o n  23-3610 

9 I ( 2 ) .  R.C.M. 1 9 4 7 ) .  

10 ( 2 )  An e l e c t i o n  judge t h e n  stamps t h e  words " o f f i -  
I 

1 1  , c i a 1  b a l l o t "  on t h e  back o f  t h e  b a l l o t  b e f o r e  d e l i v e r i n g  
I 

12 it t o  t h e  e l e c t o r  ( S e c t i o n  23-3603 (1) and ( 2 )  , R.C.M. I I 

13 1 9 4 7 ) .  

28 , s t u b  o f  h i s  b a l l o t .  The judge s h a l l  r e c o r d  t h e  v o t e r ' s  

14 ( 3 )  An e l e c t i o n  c l e r k  e n t e r s  t h e  name o f  t h e  e l e c t o r  

15 and t h e  number o f  t h e  stub a t t a c h e d  t o  t h e  b a l l o t  g iven  

16 t h e  e l e c t o r  on t h e  p o l l  l i s ts  ( S e c t i o n  23-3603 ( 3 )  , R.C.M. 

17 1 9 4 7 ) .  

18 ( 4 )  The e l e c t o r  must immedia te ly  r e t i r e  t o  a  v o t i n g  

19 1 b o o t h  on r e c e i p t  o f  h i s  b a l l o t  and p r e p a r e  h i s  b a l l o t  

20 ( S e c t i o n  23-3606 (1). R.C.M. 1 9 4 7 ) .  

2 1 
i 

( 5 )  I f  t h e  b a l l o t  c o n t a i n s  a  c o n s t i t u t i o n a l  amend- 

22 / ment. t h e  e l e c t o r  marks an X i n  t h e  a p p l i c a b l e  s q u a r e  
I 

I 
23 1 i n d i c a t i n g  h i s  v o t e  e i t h e r  f o r  o r  a g a i n s t  t h e  amendment 

24 1 ( S e c t i o n  23-3606 ( 3 )  . R.C.M. 1917) . 
2 5 

I 
( 6 )  The e l e c t o r ,  a f t e r  p r e p a r i n g  and p r o p e r l y  f o l d -  

26 i n g  h i s  b a l l o t ,  r e t u r n s  i t  t o  an e l e c t i o n  judge ,  who 

29 name i n  t h e  p o l l  book. ( S e c t i o n  23-3606(5) ,  R.C.M. 1947,  
1 

30 and 23-3610(7) .  
i 

I 

I 

31 ~ ( 7 )  I f  t h e  e l e c t o r  i s  e n t i t l e d  t o  v o t e  and t h e  num- , 

32 b e r  on t h e  s t u b  is  t h e  same a s  t h a t  e n t e r e d  i n  t h e  p o l l  
I 
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1 1 book,  t h e  judge s h a l l  r e c e i v e  t h e  b a l l o t ,  remove t h e  s t u b  1 
I I 

2 and d e p o s i t  t h e  b a l l o t  and t h e  s t u b  i n  t h e  a p p r o p r i a t e  1 
boxes  ( S e c t i o n  23-3606 ( 6 )  , R.C.M. 1947. i 

I 
I 

A t  t h i s  p o i n t  i n  t h e  voting. p r o c e s s ,  i t  i s  c l e a r  t h a t  i 

i 
t h e  b a l l o t  box may c o n t a i n :  I 

( a )  b a l l o t s  on which a c h o i c e  h a s  been p r o p e r l y  ex- ~ 
i 

p r e s s e d  on a l l  i s s u e s ;  1 
( b )  b a l l o t s  on which a c h o i c e  h a s  been p r o p e r l y  ex- I 

p r e s s e d  on some i s s u e s ;  
! 

(c )  b a l l o t s  on which no c h o i c e s  have been e x p r e s s e d  ' ~ 
I 

(it  s h o u l d  b e  n o t e d  t h a t  S e c t i o n  23-3605 (11) , R.C.M. 

1947,  r e q u i r e s  b l a n k  b a l l o t s  t o  b e  r e t u r n e d  t o  t h e  e l e c -  

13 ' t i o n  judges ,  and S e c t i o n  23-3606 ( 9 )  r e q u i r e s  p r e p a r e d  b a l -  ~ 
14 l o t s  t o  b e  r e t u r n e d  t o  t h e  e l e c t i o n  judges)  ; 

1 

15 ( d )  b a l l o t s  which a r e  p a r t i a l l y  v o i d ;  1 
( e )  b a l l o t s  which a r e  whol ly  vo id .  

When t h e  p o l l s  a r e  c l o s e d ,  t h e  e l e c t i o n  judges must 

18 immedia te ly  c a n v a s s  t h e  v o t e  ( S e c t i o n  23-4001, R.C.M. 1 9 4 7 ) .  

They must i n s u r e  t h a t  t h e  number of  b a l l o t s  co r responds  
I 

w i t h  t h e  number o f  names i n  t h e  p o l l  books ( S e c t i o n  
i 
i 23-4002, R.C.M. 1947) . I f  t h e y  f i n d  t h e  number of  b a l l o t s  

exceeds  t h e  number o f  names i n  t h e  p o l l  books ,  t h e y  must 

d e s t r o y  a number o f  b a l l o t s  e q u a l  t o  t h e  e x c e s s  ( S e c t i o n  1 
I 

24 23-4002 ( 6 )  , R.C.M. 1 9 4 7 ) .  However, i f  t h e  number of names i 
25 1 i n  t h e  p o l l  books exceeds  t h e  number o f  b a l l o t s ,  t h e r e  i s  

I ! 
26 no s t a t u t o r y  p rocedure  f o r  e l i m i n a t i n g  names from t h e  

I 

27 p o l l  books.  I f  b a l l o t s  a r e  found t o  be  vo id  under S e c t i o n  1 

28 23-4002 ( 4 )  , R.C.M. 1947,  t h e y  a r e  n o t  counted  ancl t h e r e  

29 i s  no p rocedure  f o r  e l i m i n a t i n g  a co r respond ing  number of  

30 1 names from t h e  p o l l  books. I f ,  a f t e r  t h e  p r o c e s s  o f  

31 1 c o u n t i n g  t h e  v o t e s  h a s  begun,  b a l l o t s  a r e  r e j e c t e d  a s  pro-  

32 , v i d e d  i n  S e c t i o n  23-4003(5) , R.C.M.  1947,  t h e y  a r e  n o t  
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i a corresponding number of names from t h e  p o l l  books. 

1 

Thus t h e  f i g u r e  237,600 given by Re la to r s  a s  t h e  

i 
counted and, a g a i n ,  t h e r e  i s  no procedure f o r  e l i m i n a t i n g  

I ' t o t a l  number v o t i n g ,  bu t  i n  f a c t  be ing  a count of t h e  

5 e l e c t o r s  whose names a r e  recorded i n  t h e  p o l l  books,  can- 1 
6 1 n o t  be assumed t o  be an a c c u r a t e  count of t h o s e  who voted 1 

when an examination of t h e  s t a t u t o r y  procedure f o r  vo t ing  
1 

/ shows t h a t  t h e  p o l l  books inc lude  t h e  names of t h o s e  who 

12 / book. What c o n s t i t u t e s  vo t ing  i n  Montana? 
I 

I 
I 

9 

10 

VOTING IS  AN AFFIRMATIVE ACT. I T  IS A FORMAL 
EXPRESSION OF A WILL, PREFERENCE OR CHOICE FOR 
SOME PERSON OR FOR OR AGAINST A PROPOSED LAW 

c a s t  blank b a l l o t s  and void b a l l o t s .  

I t  has  been assumed i n  t h e  preceding sen tence  t h a t  
I 

16 : Voting was de f ined  by t h i s  Court i n  Sawyer S t o r e s  v. 
I 

I 

1 1  vo t ing  i s  n o t  t h e  record ing  of an e l e c t o r ' s  name i n  a p o l l  

17 M i t c h e l l ,  103 Mont. 148,  160, 6 2  P. (2d) 342, a s  fo l lows:  i 
18 1 'A vo te  i s  a formal express ion  of a w i l l ,  p r e f e r e n c e ,  I 
19 1 wish o r  choice  i n  regard  t o  any measure proposed,  i n  which I 

I I 
20 t h e  person v o t i n g  has an i n t e r e s t  i n  common wi th  o t h e r s ,  

I i 
21 1 e i t h e r  i n  e l e c t i n g  a person t o  f i l l  a c e r t a i n  s i t u a t i o n  I 

I 

22 1 o r  o f f i c e ,  o r  i n  pas s ing  laws,  r u l e s ,  r e g u l a t i o n s ,  . . . j 
I 

I n  S t a t e  ex  rel .  Wolf v. Geurkink, 111 Mont. 417, 109 1 
I 

24 1 P. (2d) 1094, 133 A.L.R. 304, t h i s  Court desc r ibed  v o t i n g  
I 

25 a s  an a f f i r m a t i v e  a c t .  I t  s t a t e d :  

" E l e c t i o n s  a r e  h e l d  f o r  t h e  purpose of 
s e l e c t i n g  persons  t o  f i l l  p u b l i c  o f f i c e  
and t o  g ive  t h e  p u b l i c  an oppor tun i ty  t o  
exp res s  t h e i r  choice  i n  making t h e  s e l e c -  
t i o n .  Cas t ing  a b a l l o t  a t  such an e l e c -  
t i o n  i s  an a f f i r m a t i v e  a c t ,  n o t  a nega- 
t i v e  one. The p rov i s ions  of our  Cons t i tu -  
t i o n  guaran tee ing  t h e  c i t i z e n r y  t h e  r i g h t  
t o  v o t e .  as  w e l l  a s  a l l  s t a t u t o r y  law en- 
a c t e d  t o  make t h e  e x e r c i s e  of t h a t  r i s h t  .- - - - -~ - - - - - - - - - - - - -  - 

a v a i l a b l e ,  c l e a r l y  show t h a t  t h e  e x e r c i s e  
of t h e  r i s h t  must be by a f f i r m a t i v e  ac- 
t i o n .  " (6mphasis s u p p b e d .  ) 
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The Cour t  f u r t h e r  s t a t e d  t h a t  a  v o t e r  who c a s t s  a  

2 / b a l l o t  which does n o t  e x p r e s s  a  p r e f e r e n c e  h a s  n o t  v o t e d  1 
I 

3 a t  a l l .  I t  d e c l a r e d ,  a t  page 427, a s  f o l l o w s  : I 
" I t  i s  o u r  o p i n i o n  t h a t  a  v o t e r  a t  t h e  
p o l l s ,  u n l e s s  he v o t e s  f o r  some p e r s o n ,  
i s  n o t  v o t i n g  a t  a l l .  A b a l l o t  c a s t  which 
does  n o t  e x p r e s s  t h e  p r e f e r e n c e  o f  t h e  
v o t e r  f o r  some p e r s o n  t o  f i l l  t h e  o f f i c e  
i s  a  n u l l i t y ,  canno t  b e  counted  and c a n n o t  
b e  g i v e n  any e f f e c t  i n  d e t e r m i n i n g  t h e  re- 
s u l t  o f  t h e  e l e c t i o n  a s  t o  t h a t  o f f i c e . "  

8 1 
I Vo t ing  i s  comple ted ,  n o t  merely by marking t h e  b a l -  

9 !  l 
1 l o t ,  b u t  by i t s  d e l i v e r y  t o  t h e  e l e c t i o n  o f f i c i a l  and de- i 

p o s i t  i n  t h e  b a l l o t  box b e f o r e  t h e  c l o s i n g  o f  t h e  p o l l s  

" 1 I on e l e c t i o n  day.  Maddox v .  Brd. o f  S t a t e  C a n v a s s e r s ,  
12 1 

116 Mont. 217, 223, 149 P .  (2d)  1 1 2 .  And b e f o r e  a  v o t e  ! 
I 

13 ' 
may b e  c o u n t e d ,  it must p l a i n l y  appear  what t h e  i n t e n t i o n  1 

14 1 

o f  t h e  v o t e r  was. P e t e r s o n  v. B i l l i n g s ,  109 Mont. 390, 
15 , 

' 393, 96 P . ( 2 d )  922. 
16 1 . - 

1 
S e c t i o n  23-3606, R.C.M. 1947,  d e s c r i b e s  t h e  method 

17 1 1 
1 o f  v o t i n g .  I t  s t a t e s :  

18 1 
" (1) On r e c e i p t  of  h i s  b a l l o t ,  t h e  e l e c -  ~ 
t o r  must immedia te ly  re t i re  t o  one o f  t h e  
b o o t h s  and p r e p a r e  h i s  b a l l o t .  1 

1 

* * *  

" ( 3 )  I f  t h e  b a l l o t  c o n t a i n s  a  c o n s t i t u t i o n -  
a l  amendment, o r  o t h e r  q u e s t i o n  t o  b e  sub- 
m i t t e d  t o  t h e  v o t e  o f  t h e  p e o p l e ,  h e  s h a l l  
mark ' X I  i n  t h e  a p p l i c a b l e  s q u a r e  i n d i c a t -  

Based on t h e  above d e c i s i o n s  and s t a t u t e ,  it i s  sub- 

m i t t e d  t h a t  t h e  r e c o r d i n g  of  an e l e c t o r ' s  name i n  a  p o l l  1 
I 

book i s  n o t  v o t i n g .  N e i t h e r  does t h e  d e p o s i t i n g  of  a  
1 

1 b l a n k  b a l l o t  o r  i n v a l i d  b a l l o t  i n  t h e  b a l l o t  box c o n s t i -  
29 1 

1 t u t e  v o t i n g .  R a t h e r ,  when a  c o n s t i t u t i o n a l  q u e s t i o n  i s  
30 1 p r e s e n t e d ,  i t  i s  t h e  c l e a r  e x p r e s s i o n  of  a  p r e f e r e n c e  
31 

e i t h e r  f o r  o r  a g a i n s t  t h e  amendment. 
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THE PROPOSED CONSTITUTION OF 1972  WAS CORRECTLY 
PROCLAIMED AS ADOPTED BY A MAJORITY OF THE ELEC- 
TORS, EVEN I F  IT  I S  ASSUMED THAT 237,600 ELECTORS 
CAST VALID BALLOTS VOTING ON AT LEAST ONE OF THE 
FOUR ISSUES I N  THE CONSTITUTIONAL ELECTION 

4  I I n  t h e  f o l l o w i n g  d i s c u s s i o n ,  it i s  assumed,  f o r  t h e  

5 p u r p o s e s  o f  a rgument  o n l y ,  t h a t  237,600 e l e c t o r s  c a s t  I 

I 

I I 
6 v a l i d  b a l l o t s  on a t  l e a s t  one  o f  t h e  f o u r  i s s u e s  i n  t h e  

I 
7  c o n s t i t u t i o n a l  e l e c t i o n .  , 

I 
The l a s t  s e n t e n c e  o f  A r t i c l e  X I X ,  S e c t i o n  8 ,  o f  t h e  i 

9 I C o n s t i t u t i o n  o f  t h e  s t a t e  o f  Montana,  p r o v i d e s  a s  f o l l o w s :  

" S a i d  c o n v e n t i o n  s h a l l  m e e t  w i t h i n  t h r e e  I 
I 

months a f t e r  such  e l e c t i o n  and  p r e p a r e  

l 1  I s u c h  r e v i s i o n s ,  a l t e r a t i o n s  o r  amendments 1 
t o  t h e  c o n s t i t u t i o n  a s  may b e  deemed n e c e s -  

12 s a r y ,  which s h a l l  b e  s u b m i t t e d  t o  t h e  elec- I 

t o r s  f o r  t h e i r  r a t i f i c a t i o n  o r  r e j e c t i o n  a t  I 

13 an  e l e c t i o n  a p p o i n t e d  by t h e  c o n v e n t i o n  f o r  I 

t h a t  p u r p o s e ,  n o t  less t h a n  two n o r  more I 

14 t h a n  s i x  months a f t e r  t h e  ad journment  t h e r e -  I 

o f ;  and u n l e s s  s o  s u b m i t t e d  and approved  by 1 
15 a  m a j o r i t y  o f  t h e  e l e c t o r s  v o t i n g  a t  t h e  

e l e c t i o n ,  n o  such  r e v i s i o n ,  a l t e r a t i o n  o r  
16 amendment s h a l l  t a k e  e f f e c t .  " 

17 ~ R e l a t o r s  c o n t e n d  t h a t  b e c a u s e  237,600 e l e c t o r s  c a s t  , 

I 
I 

18 b a l l o t s  a t  t h e  e l e c t i o n ,  and o f  t h e s e  o n l y  116 ,415  elec- 
I 

19 ' t o r s  v o t e d  t o  r a t i f y  t h e  p r o p o s e d  c o n s t i t u t i o n ,  t h e  con- 
I 

20 s t i t u t i o n  w a s  n o t  "approved  by a  m a j o r i t y  o f  t h e  e l e c t o r s  
I 
i 21 v o t i n g  a t  t h e  e l e c t i o n , ' '  i n  s p i t e  o f  t h e  f a c t  t h a t  o n l y  
I I 

I 
I 

22 113 ,883  e l e c t o r s  v o t e d  t o  re jec t  t h e  c o n s t i t u t i o n .  The 
I 

23 t o t a l  number o f  v o t e s  on t h e  p roposed  c o n s t i t u t i o n  w a s  I 
I 

25 s u e s  was 237 ,600 ,  and t h e  d i f f e r e n c e  o f  7 ,302  v o t e s  clear- I 
24 

26 l y  r e p r e s e n t s  v o t e r s  who c a s t  b a l l o t s  a t  t h e  e l e c t i o n  b u t  ! 

230,298;  t h e  t o t a l  b a l l o t s  c a s t  a t  t h e  e l e c t i o n  on a l l  i s -  I 

27 1 d i d  n o t  v o t e  on t h e  p r imary  i s s u e  o f  r a t i f i c a t i o n  o r  re- 

I 

28 j e c t i o n  o f  t h e  p roposed  c o n s t i t u t i o n .  Thus ,  t h e  r e a l  

29 , q u e s t i o n  f o r  d e c i s i o n  i n  t h i s  c a s e  i s  whe the r  t h e s e  7 ,302  

30 1 n o n v o t i n g  e l e c t o r s  s h o u l d  b e  c o u n t e d  i n  d e t e r m i n i n g  t h e  
I 

31 r e q u i r e d  m a j o r i t y  f o r  a p p r o v a l  o f  t h e  c o n s t i t u t i o n .  

32 The answer  t o  t h i s  p a r a d o x i c a l  s i t u a t i o n  i s  found i n  
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1 I 
I 

1 o u r  e l e c t i o n  laws and i n  t h e  d e c i s i o n s  of  t h i s  and o t h e r  I 
I 

2 1 c o u r t s .  S e c t i o n  23-4002 ( 4 )  , R.C.M. 1947,  p r o v i d e s  f o r  t h e  1 
I 1 

3 method o f  c a n v a s s i n g  v o t e s ,  and s u b s e c t i o n  ( 4 )  t h e r e o f  I 
4 I p r o v i d e s  t h a t ,  " a  b a l l o t  o r  a  p a r t  of  a  b a l l o t  i s  v o i d  and I 

I 
5 1 s h a l l  n o t  b e  coun ted  i f  t h e  e l e c t o r ' s  c h o i c e  c a n n o t  b e  de- ; 

~ 
6 t e rmined .  I f  p a r t  of  a  b a l l o t  i s  s u f f i c i e n t l y  p l a i n  t o  

7 ' d e t e r m i n e  t h e  e l e c t o r ' s  i n t e n t i o n ,  t h e  e l e c t i o n  judges 
i , 

I 

8 s h a l l  c o u n t  t h a t  p a r t .  " I 

I 

I 
9 I I f  t h e  r e s u l t s  a r e  a n a l y z e d  i n  accordance  w i t h  t h i s  

10 l e g i s l a t i v e  d i r e c t i v e ,  it becomes c l e a r  t h a t  i n  c o u n t i n g  

1 1  t h e  b a l l o t s  t h e  e l e c t i o n  judges ,  a s  t h e  s t a t u t e  d i r e c t s ,  

l 2  1 c oun ted  o n l y  t h o s e  v o t e s  where t h e  e l e c t o r ' s  c h o i c e  was , 
13 p l a i n ,  b u t  d i d  n o t  coun t  t h e  b a l l o t s  where t h e  e l e c t o r  I 

I 

14 f a i l e d  t o  e x p r e s s  h i s  i n t e n t i o n .  I n  o t h e r  words ,  i f  an 
I 

15 e l e c t o r  f a i l e d  t o  v o t e  f o r  r a t i f i c a t i o n  o r  r e j e c t i o n  o f  i 

I 
l 6  t h e  proposed c o n s t i t u t i o n ,  b u t  d i d  e x p r e s s  h i s  i n t e n t i o n  1 

I I 
17 ; on t h e  composi t ion  o f  t h e  l e g i s l a t u r e ,  gambling o r  t h e  

18 d e a t h  p e n a l t y ,  h i s  v o t e  on t h e  c o n s t i t u t i o n a l  i s s u e  was 

19 v o i d  and n o t  c o u n t e d ,  b u t  i t  was coun ted  on such p a r t  of  

20 t h e  b a l l o t  where it was " s u f f i c i e n t l y  p l a i n  t o  g a t h e r  t h e  

21 e l e c t o r ' s  i n t e n t i o n . "  T h i s  a c c o u n t s  f o r  t h e  s i g n i f i c a n t  

22 d i f f e r e n c e  between t h e  t o t a l  b a l l o t s  c a s t  a t  t h e  s p e c i a l  
i 

23 e l e c t i o n  and t h e  number o f  v o t e s  r ecorded  f o r  and a g a i n s t  

24 t h e  proposed c o n s t i t u t i o n ,  and r e f l e c t s  on ly  t h e  number of  1 
I 

25 e l e c t o r s  who f a i l e d  t o  v o t e  on t h a t  pr ime i s s u e .  i 
I 

26 / Under t h e  R e l a t o r s '  c o n t e n t i o n ,  such p o r t i o n  o f  t h e  
I 
I 

27 / b a l l o t s  which t h e  e l e c t i o n  laws d e c l a r e  v o i d  s h o u l d  b e  

28 g i v e n  t h e  e f f e c t  o f  n e g a t i v e  v o t e s .  Such a  c o n t e n t i o n  i s  1 
29 u n t e n a b l e .  I t  would n o t  on ly  coun t  a s  a  n e g a t i v e  v o t e  a  

30 b a l l o t  i n  which t h e  e l e c t o r  i n t e n t i o n a l l y  d i d  n o t  e x p r e s s  

3 l  a  p r e f e r e n c e  f o r  o r  a g a i n s t  t h e  proposed c o n s t i t u t i o n ,  b u t  

32 a l s o  coun t s  a s  a n e g a t i v e  v o t e  t h e  b a l l o t  o f  an e l e c t o r  
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' I  who a t t e m p t e d  t o  v o t e  f o r  t h e  proposed c o n s t i t u t i o n  b u t  I 

2 f o u l e d  h i s  b a l l o t  on t h a t  i s s u e ,  a l t h o u g h  he v o t e d  p r o p e r l $  

on one o r  more o f  t h e  o t h e r  i s s u e s .  R e l a t o r s '  c o n t e n t i o n  / 
I 

I 

r e a l l y  i s  i n  o p p o s i t i o n  t o  b a s i c  democracy i n  t h a t  i t  pro-  

p o s e s  t h e  fundamenta l  law o f  t h i s  s t a t e  be  b a s e d  on some- 1 

t h i n g  o t h e r  t h a n  an e x p r e s s i o n  of  t h e  m a j o r i t y  of  t h o s e  
I 

v o t i n g ,  a s  t h e  word " v o t i n g "  h a s  been d e f i n e d  by t h i s  
1 

Cour t  and t h e  e l e c t i o n  laws of  t h i s  s t a t e .  ~ 
The s t a t u t e s  of  t h i s  s t a t e  c l e a r l y  do n o t  s u p p o r t  

I 
I 

R e l a t o r s '  c o n t e n t i o n  t h a t  t h e  p h r a s e  i n  A r t i c l e  X I X ,  Sec- 1 

t i o n  8 ,  r e q u i r i n g  t h a t  t h e  proposed c o n s t i t u t i o n  be  ap- ~ 
proved by a  " m a j o r i t y  of  t h e  e l e c t o r s  v o t i n g  a t  t h e  e l e c -  

I 

t i o n , "  means t h a t  it must b e  approved,  n o t  by a  m a j o r i t y  

o f  t h o s e  who v o t e  f o r  o r  a g a i n s t  i t ,  b u t  by a  m a j o r i t y  o f  

t h o s e  who v o t e  f o r  o r  a g a i n s t  t h e  c o n s t i t u t i o n ,  p l u s  t h o s e  , 
I 

e l e c t o r s  who d e c l i n e  t o  v o t e  f o r  o r  a g a i n s t  t h e  proposed ~ 
c o n s t i t u t i o n  b u t  v o t e  on some o t h e r  i s s u e  i n  t h e  e l e c t i o n .  

18 Do t h e  d e c i s i o n s  o f  o u r  Supreme Cour t  s u p p o r t  t h e  ~ e l a t o r s j  
I 

19 Again ,  t h e  answer i s  i n  t h e  n e g a t i v e .  The l e a d i n g  c a s e  I 
20 i s  T i n k e l  v .  G r i f f i n ,  e t  a l . ,  26 Mont. 426, 68 Pac. 859. 

I 

I 

21 I n  t h e  T i n k e l  c a s e  t h i s  Cour t  was c a l l e d  upon t o  i n t e r p r e t  
I 

22 language i n  A r t i c l e  X I I I ,  S e c t i o n  5 ,  o f  t h e  p r e s e n t  con- ! ~ I 
I 23 s t i t u t i o n ,  which i s  e s s e n t i a l l y  i d e n t i c a l  t o  t h e  language I 

24 i n  A r t i c l e  X I X ,  S e c t i o n  8 ,  now under c o n s i d e r a t i o n .  A r t i -  

25 c l e  X I I I ,  S e c t i o n  5 ,  p r o v i d e s  i n  p a r t  a s  f o l l o w s :  I 
"No county  s h a l l  i n c u r  any i n d e b t e d n e s s  o r  
l i a b i l i t y  f o r  any s i n g l e  purpose  t o  an 
amount exceed inq  t e n  thousand d o l l a r s  
($10,000)  witho;t t h e  approva l  of  a  ma jo r i -  
t y  o f  t h e  e l e c t o r s  t h e r e o f ,  v o t i n g  a t  an 
e l e c t i o n  t o  b e  p rov ided  by law." (Empha- 
s i s  s u p p l i e d .  ) 

30 The Cour t  i n t e r p r e t e d  t h e  p h r a s e  " a  m a j o r i t y  of  t h e  
I 

31 e l e c t o r s  t h e r e o f ,  v o t i n g  a t  an e l e c t i o n , "  a s  f o l l o w s :  

32 1 "The e v i d e n t  meaning of t h e  c o n s t i t u t i o n  
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i s  t h a t  t h e  a p p r o v a l  must b e  t h e  r e s u l t  
o f  an e x p r e s s i o n  o f  a  m a j o r i t y  of  t h o s e  
v o t i n g .  The e x p r e s s i o n  ' m a j o r i t y  o f  t h e  
e l e c t o r s  t h e r e o f  v o t i n a  a t  an e l e c t i o n . '  
e t c . ,  c l e a r l y  means a  m a j o r i t y  of  t h o s e  who 
v o t e ,  and n o t  a  m a j o r i t y  o f  a l l  t h e  elec- 
t o r s  o f  t h e  coun ty ,  o r  o f  t h o s e  who v o t e  
upon any o t h e r  i s s u e  a t  t h e  same o r  some 
o t h e r  t ime .  

" I t  i s  t h e  t h e o r y  o f  o u r  government t h a t  
t h o s e  e l e c t o r s  c o n t r o l  p u b l i c  a f f a i r s  who 
t a k e  a  s u f f i c i e n t  i n t e r e s t  t h e r e i n  t o  g i v e  
e x p r e s s i o n  t o  t h e i r  views.  Those who re- 
f r a i n  from such e x p r e s s i o n  a r e  deemed t o  
y i e l d  a c a u i e s  cence . 
" I n  a  r e c e n t  c a s e  t h e  c o u r t  o f  a p p e a l s  o f  
Kentucky, hav ing  under c o n s i d e r a t i o n  a  
s i m i l a r  c o n s t i t u t i o n a l  p r o v i s i o n ,  s a i d :  
' I t  i s  a  fundamental  p r i n c i p a l  i n  o u r  s y s -  
tem o f  government t h a t  i t s  a f f a i r s  a r e  
c o n t r o l l e d  by t h e  c o n s e n t  of  t h e  governed,  
and ,  t o  t h a t  e n d ,  it i s  regarded  a s  j u s t  
and w i s e  t h a t  a  m a j o r i t y  o f  t h o s e  who a r e  
i n t e r e s t e d  s u f f i c i e n t l y  t o  assemble a t  
p l a c e s  p rov ided  by law f o r  t h e  purpose  
s h a l l ,  by t h e  e x p r e s s i o n  of  t h e i r  o p i n i o n ,  
d i r e c t  t h e  manner i n  which i t s  a f f a i r s  
s h a l l  b e  conducted.  When m a j o r i t i e s  a r e  
spoken o f ,  it i s  meant a  m a j o r i t y  o f  t h o s e  
who f e e l  an i n t e r e s t  i n  t h e  government,  
and who have  o p i n i o n s  and wishes  a s  t o  
how it s h a l l  be conduc ted ,  and have t h e  
courage  t o  e x p r e s s  them. I t  h a s  n o t  been 
t h e  p o l i c y  o f  o u r  government,  i n  o r d e r  t o  
a s c e r t a i n  t h e  wishes  of  t h e  p e o p l e ,  t o  
c o u n t  t h o s e  who do n o t  t a k e  s u f f i c i e n t  i n -  
t e r e s t  i n  i t s  a f f a i r s  t o  v o t e  upon ques-  
t i o n s  s u b m i t t e d  t o  them. I t  i s  a  m a j o r i t y  
o f  t h o s e  who a r e  a l i v e  and a c t i v e ,  and ex-  
p r e s s  t h e i r  o p i n i o n ,  who d i r e c t  t h e  a f f a i r s  
o f  t h e  government,  n o t  t h o s e  who a r e  s i l e n t  
and e x p r e s s  no o p i n i o n  i n  t h e  manner pro-  
v i d e d  by law,  i f  t h e y  have any. Before  
r e a c h i n g  a  c o n c l u s i o n  t h a t  t h o s e  who framed 
o u r  fundamenta l  law i n t e n d e d  t o  change a  
w e l l - s e t t l e d  p o l i c y  by a l l o w i n g  t h e  v o t e r  
who i s  s i l e n t  and e x p r e s s e s  no o p i n i o n  on 
a  p u b l i c  q u e s t i o n  t o  be  coun ted ,  t h e  same 
a s  t h e  one who t a k e s  an i n t e r e s t  i n  and 
v o t e s  upon i t ,  w e  s h o u l d  b e  s a t i s f i e d  t h a t  
t h e  language used c l e a r l y  i n d i c a t e s  such a  
purpose .  ' (Montgomery County F i s c a l  Cour t  
v .  Tr imble ,  47 S.W. 773, 4 2  L . R . A .  7 3 8 . ) "  
(Emphasis s u p p l i e d .  ) 

T h i s  Cour t  a t  t h a t  t ime recogn ized  t h e r e  were c a s e s  
3 1  I 

from o t h e r  j u r i s d i c t i o n s  h o l d i n g  c o n t r a r y  t o  t h e i r  
32 i 
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d e c i s i o n  i n  T i n k e l ,  b u t  n e v e r t h e l e s s  a d o p t e d  t h e  funda-  

m e n t a l  p r i n c i p l e  t h a t  a  m a j o r i t y  o f  t h o s e  e x p r e s s i n g  t h e i r  

o p i n i o n  on an i s s u e  s h o u l d  p r e v a i l .  T h i s  p r i n c i p l e ,  I 
I 

t h e  C o u r t  s t a t e d ,  gave  e f f e c t  t o  t h e  c l e a r  i n t e n t i o n  o f  ' i 
t h e  Montana c o n s t i t u t i o n .  T h i s  s h o u l d  b e  emphas ized ,  t h a t ,  

I 

t h e  Cour t  d i d  n o t  c o n f i n e  t h i s  d e c i s i o n  t o  t h e  s e c t i o n  
I 
i o f  t h e  c o n s t i t u t i o n  i n  q u e s t i o n ,  b u t  s p e c i f i c a l l y  s t a t e d  

t h e  p r i n c i p l e  advanced  gave  e f f e c t  t o  t h e  c o n s t i t u t i o n .  ~ 
The v e r y  f a c t  t h a t  t h e  C o u r t  found t h i s  p r i n c i p l e  t o  b e  

fundamen ta l  would by i t s e l f  l e a d  t o  t h e  c o n c l u s i o n  it I 

s h o u l d  b e  a p p l i e d  t h r o u g h o u t  t h e  c o n s t i t u t i o n ,  e v e n  i f  I I 

t h e  C o u r t  h a d  n o t  s t a t e d  i t  t o  b e  e x p r e s s i v e  o f  t h e  c l e a r  , 

i n t e n t  o f  o u r  fundamen ta l  document. 

"We a r e  aware t h a t  t h e  d e c i d e d  c a s e s  a r e  
somewhat i n  c o n f l i c t ;  b u t ,  i n  t h e  absence  
o f  an  e x p r e s s  d i r e c t i o n  r e q u i r i n g  t h e  ap- 
p l i c a t i o n  o f  a  d i f f e r e n t  r u l e ,  w e  t h i n k  
t h i s  fundamen ta l  p r i n c i p l e  s h o u l d  c o n t r o l  
i n  t h i s  case, a s  q i v i n q  e f f e c t  t o  t h e  
c l e a r  i n t e n t i o n  o f  t h e - c o n s t i t u t i o n .  " 
T i n k e l  v .  G r i f f i n ,  e t  a l . ,  s u p r a ,  page 
432. 

19 I T h i s  C o u r t  r e a f f i r m e d  i t s  d e c i s i o n  i n  Morse v .  G r a n i t  
I 

20 County ,  44 Mont. 78 ,  9 5 ,  119 Pac .  286,  n o t i n g  t h a t  t h e  I 
! 

21 l a n g u a g e  employed by t h e  c o n s t i t u t i o n a l  c o n v e n t i o n  o f  

22 1889 i n d i c a t e d  t h a t  i t  had a d o p t e d  t h e  fundamen ta l  p r i n c i -  

23 p l e  o f  T i n k e l  v .  G r i f f i n ,  e t  a l . ,  s u p r a .  

" T h i s  c o n c l u s i o n  was r e a c h e d  b e c a u s e  t h e  
l a n g u a g e  employed i n d i c a t e d  t h a t  t h e  con- 
v e n t i o n  had a d o p t e d  t h e  t h e o r y  t h a t  t h e  
c o n t r o l  o f  p u b l i c  a f f a i r s  must  b e  r e g a r d -  
e d  a s  b e l o n g i n g  t o  t h o s e  e l e c t o r s  who 
t a k e  a  s u f f i c i e n t  i n t e r e s t  i n  them t o  g i v e  
e x p r e s s i o n  o f  t h e i r  views a t  t h e  b a l l o t  
box.  I' 

I I t  s h o u l d  b e  p o i n t e d  o u t  t h a t  t h i s  C o u r t ,  o v e r  t h e  
29 

y e a r s ,  h a s  n e v e r  d e v i a t e d  from t h e  d e c i s i o n  o f  t h e  T i n k e l  
30 

c a s e .  The r e a s o n ,  n o  d o u b t ,  i s  b e c a u s e  t h e  b a s i c  p r i n c i p l e  
3 1 

o f  m a j o r i t y  r u l e ,  e spoused  i n  T i n k e l ,  i s  a fundamen ta l  
32 : 
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1 t e n e t  of  democracy. I t  s h o u l d  a l s o  b e  no ted  t h a t  t h e  
I I 
I I 

2 g e n e r a l  view i n  t h i s  c o u n t r y ,  a s  s t a t e d  i n  26 Am.Jur. ( 2 d ) ,  / 
I 

3 E l e c t i o n s ,  S e c t i o n  314, a p p e a r s  t o  s u p p o r t  t h e  T i n k e l  1 

c a s e .  I t  i s  a s  f o l l o w s :  
I 

" .  . . The g e n e r a l  view i s  t h a t  a  q u a l i -  
f i e d  v o t e r  who succeeds  i n  g e t t i n g  h i s  name 
on t h e  p o l l  l i s t  and a  b a l l o t  i n  t h e  b a l l o t  
box i s  n o t  a  v o t e r  u n l e s s  h i s  b a l l o t  i s  
such  as i s  p r e s c r i b e d  by law,  and t h a t  
b l a n k ,  i l l e g a l ,  and u n i n t e l l i g i b l e  b a l l o t s  
s h o u l d  be  r e j e c t e d  i n  computing t h e  number 
o f  v o t e s .  'I 

Having examined b o t h  t h e  Montana s t a t u t e s  and t h e  de- 

I 
c i s i o n s  o f  t h e  Montana Supreme Cour t  concerned w i t h  t h e  

1 1  
1 q u e s t i o n  b e f o r e  t h i s  C o u r t ,  and presuming t h a t  c a s e s  w i l l  

I 

12 1 I 
1 b e  c i t e d  t o  t h i s  Cour t  i n  o t h e r  b r i e f s  from many o f  t h e  

13 
1 

o t h e r  4 9  s t a t e s  advancing t h e o r i e s  c o n t r a r y  t o  t h e  
14 

I 

p r i n c i p l e  of  t h e  Tinkel ,  c a s e  p r e s e n t s  t h e  q u e s t i o n  a s  t o  , 15 
which p r e c e d e n t s ,  i f  any,  s h o u l d  t h e  Supreme Cour t  o f  t h i s  

16 ' 1 

s t a t e  b a s e  a  d e c i s i o n .  Should it f o l l o w  t h e  p r i n c i p l e  o f  
17 

T i n k e l  and o t h e r  Montana p r e c e d e n t s  o r  s h o u l d  i t  r e l y  on 
18 

I t h e  p r e c e d e n t s  from one o r  more of  o u r  s i s t e r  s t a t e s ?  Do 
19 I 1 

I t h e  p e o p l e  o f  t h e  s t a t e  of  Montana have  any r i g h t  t o  ex- 
20 , 

p e c t  t h e i r  Supreme Cour t  t o  f o l l o w  i t s  p r e v i o u s  d e c i s i o n s ?  
2 1 

1 A r e  t h e r e  any e x i s t i n g  g u i d e l i n e s  f o r  t h e  Cour t  t o  f o l l o w ?  
22 i 

T h i s  Cour t  a p p e a r s  t o  have  a l r e a d y  answered a l l  t h e  
23 ~ 1 

above q u e s t i o n s .  I n  t h e  r e c e n t  c a s e  o f  S t a t e  e x  re l .  
24 ~ ! 

Peery  v.  D i s t r i c t  C o u r t ,  145 Mont. 287, 400 P.  ( 2 d )  648 
25 I I 

( 1 9 6 5 ) ,  i t  d i s c u s s e d  t h e  d o c t r i n e  o f  s t a r e  d e c i s i s  a s  i t  1 26 I 
a p p l i e s  t o  t h e  i n t e r p r e t a t i o n  o f  a  c o n s t i t u t i o n ,  and 

27 ' 
I s t a t e d :  

28 
"As w e  s a i d  i n  S t a t e  e x  re l .  Kain v.  F i s c h l ,  

29 94 Mont. 92 ,  20 P.2d 1057: 

30 " 'The g e n e r a l  r u l e  i s  t h a t  when t h e  h i g h e s t  

1 c o u r t  o f  a  s t a t e  h a s  c o n s t r u e d  a  c o n s t i t u -  
3 1 t i o n a l  p r o v i s i o n ,  t h e  r u l e  of  s t a r e  d e c i s i s - -  

t h a t  a  q u e s t i o n  once d e l i b e r a t e l y  examined 
32 1 and d e c i d e d  s h o u l d  b e  c o n s i d e r e d  a s  s e t t l e d - -  
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a p p l i e s ,  u n l e s s  i t  i s  demonst rablv  made - 
t b A  a p p e a r  t h a t  t h e  c o n s t r u c t i o n  m i n i f e s t -  
l y  i s  wrons. Dec i s ions  c o n s t r u i n a  t h e  

J - ~  

c b n s t i t u t i o n  shou ld  b e  f o l l o w e d ,  i n  t h e  
absence  o f  cogen t  r e a s o n s  t o  t h e  c o n t r a r y ,  
a s  it i s  of  t h e  u tmost  impor tance  t h a t  o u r  
o r g a n i c  law b e  o f  c e r t a i n  meaning and 
f i x e d  i n  i n t e r p r e t a t i o n .  7  R . C . L .  1 0 0 2 ;  
Cooley I s  C o n s t i t u t i o n a l  L i m i t a t i o n s  ( 8 t h  
Ed.)  123 . '  

"Then i n  S t a t e  e x  r e l .  S p a r l i n g  v. Hitsman,  
9 9  Mont. 521,  4 4  P.2d 747,  t h i s  a p p e a r s :  

"'We r e a l i z e  t h e  f o r c e  and t h e  wisdom of  
t h e  r u l e  o f  s t a r e  d e c i s i s .  W e  a r e  n o t  un- 
mindfu l  o f  t h e  f a c t  t h a t  p r i n c i p l e s  o f  law ~ 
s h o u l d  b e  p o s i t i v e l y  and d e f i n i t e l y  set- 
t l e d  i n  o r d e r  t h a t  c o u r t s ,  l a w y e r s ,  and,  I 
above a l l ,  c i t i z e n s  may have some a s s u r -  
ance t h a t  i m p o r t a n t  l e g a l  p r i n c i p l e s  i n -  1 
v o l v i n g  t h e i r  h i g h e s t  i n t e r e s t s  s h a l l  n o t  
b e  changed from day t o  d a y ,  w i t h  t h e  re- I 

s u l t a n t  d i s o r d e r s  t h a t  of  n e c e s s i t y  must 
a c c r u e  from such changes.  . . . The r u l e  
o f  s t a r e  d e c i s i s  w i l l  n o t  p r e v a i l  where i t  I 
i s  demonst rably  made t o  appear  t h a t  t h e  
c o n s t r u c t i o n  p l a c e d  upon t h e  cons ti t u t i o n a l  
p r o v i s i o n  i n  t h e  former d e c i s i o n  i s  mani- 
f e s t l y  wrong. S t a t e  e x  r e l .  Kain v. F i s c h l ,  
s u p r a .  ' " ( S t a t e  e x  re l .  Peery  v.  D i s t .  C t . ,  
s u p r a ,  pages  310 and 311.)  

The r u l e  of  s t a r e  d e c i s i s ,  a s  s t a t e d  above,  would r e -  , 
q u i r e  t h e  R e l a t o r s  t o  e s t a b l i s h  t o  t h i s  Cour t  t h a t  t h e  

19 ' 1 

/ fundamenta l  p r i n c i p l e  s e t  f o r t h  i n  t h e  T i n k e l  c a s e  i s  
20 ~ 

m a n i f e s t l y  wrong b e f o r e  t h e  p r i n c i p l e  of  t h a t  c a s e  can be 
2 1 

22 
I o v e r t u r n e d .  The wisdom of  t h e  r u l e  o f  s t a r e  d e c i s i s  i s  1 

! 
, s e l f - e v i d e n t .  I t  p e r m i t s  t h e  peop le  o f  t h i s  s t a t e  t o  

23 1 
j commit themselves  t o  e s t a b l i s h e d  p rocedures  o f  cons t i t u -  i 

24 I 

I t i o n a l  law,  knowing they  w i l l  n o t  b e  changed w i t h o u t  a  
25 I 

I compel l ing  r e a s o n .  I t  would p e r m i t  h o l d i n g  an e l e c t i o n  1 
26 I 

under  t h e  c o n s t i t u t i o n  i n  accordance  w i t h  t h e  c a s e  law 
27 1 

1 i n t e r p r e t i n g  t h a t  c o n s t i t u t i o n  u n l e s s  a  compel l ing  r e a s o n  
28 I I 

I t o  change t h e  law i s  advanced. 
29 i 

I 

30 / Assuming t h e  Cour t  f i n d s  a  cogen t  r eason  t o  o v e r t u r n  

1 t h e  T i n k e l  c a s e ,  s h o u l d  t h e  e f f e c t  of  such d e c i s i o n  b e  
I 
I 

31 , 

I p r o s p e c t i v e  o n l y ,  o r  shou ld  i t  o p e r a t e  t o  d e f e a t  t h e  
32 1 
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1 I p a s s a g e  of  t h e  proposed c o n s t i t u t i o n ?  T h i s  C o u r t ,  i n  i t s  
! 

2 o p i n i o n  on a  motion f o r  r e h e a r i n g  i n  t h e  c a s e  o f  Cont in-  I 
1 

3 t a l  Supply Co. v.  A b e l l ,  e t  a l . ,  9 5  Mont. 148 ,  171 ,  2 4  1 
4 P . ( 2 d )  1 3 3 ,  n o t e d  t h a t  a  change i n  t h e  j u d i c i a l  view o f  i I 
5 t h e  law by a  subsequen t  d e c i s i o n  cou ld  n o t  amount t o  more 1 

I 
I 

6 t h a n  a  change i n  t h e  law by l e g i s l a t i o n ,  and c o u l d  a c t  
I 

7 p r o s p e c t i v e l y  o n l y .  Although C o n t i n e n t a l  Supply v.  A b e l l ,  
I 

8 1 e t  a l . ,  s u p r a ,  d i d  n o t  i n v o l v e  t h e  i n t e r p r e t a t i o n  o f  a  
I 

9 , c o n s t i t u t i o n a l  p r o v i s i o n ,  t h e  l o g i c  and wisdom o f  t h a t  

10 1 d e c i s i o n  r e g a r d i n g  t h e  e f f e c t  of  a  change i n  t h e  law by ~ 
1 1  j u d i c i a l  d e c i s i o n  i s  c e r t a i n l y  d e s i r a b l e .  Again,  when an  

12 i e l e c t i o n  must be  h e l d  o r  some o t h e r  a c t  o f  government 

13 performed under t h e  p r o v i s i o n s  of  a  c o n s t i t u t i o n ,  t h o s e  

14 who have c a r r i e d  o u t  such governmental  f u n c t i o n s  and c i t i -  

15 zens  who have  p a r t i c i p a t e d  t h e r e i n  s h o u l d  n o t  have t h e  
I 

l 6  r e s u l t s  vo ided  i f  t h e y  complied w i t h  t h e  e x i s t i n g  law a t  

17 1 t h e  t ime  o f  performance .  Thus,  i f  t h e  Cour t  i n  t h i s  c a s e  1 
I 

f i n d s  i t  n e c e s s a r y  t o  d e v i a t e  from t h e  p r i n c i p l e  s e t  

l 9  I f o r t h  i n  T i n k e l ,  t h e  a p p l i c a t i o n  o f  such d e c i s i o n  s h o u l d  1 

20 b e  p r o s p e c t i v e  on ly  and n o t  change t h e  r e s u l t  of  t h e  June  
I I 

21 6 ,  1972,  c o n s t i t u t i o n a l  e l e c t i o n .  

22 ' Although we b e l i e v e  t h e  i s s u e  p r e s e n t e d  i s  c o n t r o l l e d  
1 

23 by t h e  Montana d e c i s i o n  p r e v i o u s l y  d i s c u s s e d ,  w e  submi t  I 
24 a l s o  f o r  t h e  C o u r t ' s  c o n s i d e r a t i o n  t h e  f o l l o w i n g  d i s c u s -  1 

25 s i o n  o f  d e c i s i o n s  from o t h e r  s t a t e s  because  t h e y  s u p p o r t  1 
26 1 T i n k e l  v.  G r i f f i n ,  e t  a l . ,  and t h e  fundamental  p r i n c i p l e  

27 s t a t e d  t h e r e i n  a s  b a s i c  t o  democra t i c  government.  
I 

28 I n  S t a t e  v.  B l a i s d e l l  ( .N.D. ) , 119 N.W. Rep. , a t  

29 page 364, t h e  Supreme Cour t  o f  North Dakota c l e a r l y  s t a t e d  

30 t h i s  fundamental  p r i n c i p l e  o r  d o c t r i n e  o f  American e l e c -  

3 1  t i o n s ,  s a y i n g :  

32 1 
\ "According t o  t h e  American d o c t r i n e  t h e  
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m a j o r i t y  i s  e n t i t l e d  t o  r u l e - - t h e  p r e f e r -  
ence  of  a  m a j o r i t y  on any q u e s t i o n  i s  ex- 
p r e s s e d  by t h e  v o t e  o f  t h o s e  who a c t u a l l y  
v o t e ,  u n l e s s  a  d i f f e r e n t  i n t e n t i o n  i s  
c l e a r l y  e x p r e s s e d .  The c h o i c e  o f  t h e  v o t -  
e r  i s  e x p r e s s e d  by t h e  v o t e  h e  a c t u a l l y  
c a s t s  f o r  o r  a g a i n s t  a  p r o p o s i t i o n .  To 
adop t  t h e  r e l a t o r ' s  t h e o r y  i n  t h i s  pro-  
c e e d i n g  would b e  t o  g i v e  a s  g r e a t  w e i g h t  
t o  a  v o t e  which was n o t  c a s t  a s  t o  one 
which was c a s t ,  and i n  e f f e c t  would b e  t o  
c o u n t  t h e  e l e c t o r s  who v o t e d  f o r  g o v e r n o r ,  
and d i d  n o t  v o t e  on t h e  county  d i v i s i o n  
q u e s t i o n ,  a s  v o t i n g  a g a i n s t  t h e  d i v i s i o n .  
I t  ough t  t o  r e q u i r e  t h e  p l a i n e s t  l anguage ,  
and t h a t  it b e  s o  e x p r e s s e d  a s  t o  l e a v e  
a b s o l u t e l y  no  doub t  i n  t h e  mind of t h e  
i n t e l l i g e n t  r e a d e r  o f  i t s  meaning t o  jus-  
t i f y  a  c o u r t  i n  h o l d i n g  t h a t  no v o t e  c o u n t s  
p r e c i s e l y  t h e  same a s  though t h e  v o t e  had 
been c a s t  a g a i n s t  t h e  p r o p o s i t i o n .  The - 
c o r r e c t  p r i n c i p l e  a p p l i c a b l e  i n  c a s e s  
where t h e  meaning i s  ambiguous, o r  i s  n o t  
s o  e x p r e s s e d  a s  t o  c l e a r l y  i n d i c a t e  t h a t  
an e l e c t o r  who does n o t  v o t e  s h a l l  b e  h e l d  
a s  v o t i n g  ' N o , '  i s  t h a t  e l e c t o r s  who do 
n o t  p a r t i c i p a t e  i n  an e l e c t i o n ,  o r  a r e  n o t  
i n t e r e s t e d  enough i n  p u b l i c  a f f a i r s  t o  a t -  
t e n d  t h e  p o l l s  and c a s t  t h e i r  v o t e  and 
e x p r e s s  a  c h o i c e ,  a c q u i e s c e  i n  t h e  r e s u l t  
o f  t h e  v o t e s  c a s t  by t h o s e  who do v o t e ,  
wha tever  such  r e s u l t  may be .  I t  i s  e q u a l -  
l y  p l a i n  t h a t  i f  an  e l e c t o r  e n t e r s  t h e  
boo th  and v o t e s  f o r  some c a n d i d a t e s  and 
n o t  f o r  o t h e r s ,  o r  v o t e s  f o r  a l l  c a n d i d a t e s ,  
b u t  f a i l s  t o  e x p r e s s  h i s  c h o i c e  on a  ques-  
t i o n  s u b m i t t e d  he  d e l e g a t e s  t o  t h o s e  who 
do v o t e  h i s  r i g h t s  a s  an e l e c t o r  and ac- 
q u i e s c e s  i n  t h e  r e s u l t ,  b e  it one way o r  
t h e  o t h e r .  See Marion v. Winkley, 29 Kan. 
36; Walker v.  Oswald, 68 Md. 146 ,  11 A t l .  
711; T i n k e l  v.  G r i f f i n ,  26 Mont. 426, 
68 Pac.  859; Miller v.  School  D i s t .  5  Wyo. 
217, 39 Pac.  879; People  v. Chute ,  50 N . Y .  
451, 10 Am. Rep. 508; Montgomery Co. F i s -  
c a l  Cour t  v.  Tr imble ,  104 Ky. 629,  47 
S.W. 773, 4 2  L.R.A. 738; Cass County v .  
J o h n s t o n ,  95 U.S. 360, 24 L.Ed. 416. A l -  
s o  9  Notes on Uni ted  S t a t e s  R e p o r t s ,  page 
269,  and c a s e s  t h e r e  c i t e d . "  (Emp. s u p .  

27 1 I n  Green v. S t a t e  Board o f  Canvass ,  ( I d a h o ) ,  47 Pac .  

262,  t h e  Supreme Cour t  of  Idaho c o n s i d e r e d  whether  t h e  
28 / - - 

I women's s u f f r a g e  amendment had been adopted  under a  con- 
29 i 

- .  I 
1 cour t  p u t  t h e  f a c t s ,  t h e  i s s u e  and i t s  answer a s  f o l l o w s :  

32 I 

30 

3 1 
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s t i t u t i o n a l  p r o v i s i o n  r e q u i r i n g  a p p r o v a l  by a  ' m a j o r i t y  

o f  a l l  o f  t h e  e l e c t o r s  v o t i n g  a t  s a i d  e l e c t i o n . "  The 



" I n  Senate  J o i n t  Reso lu t ion  No. 2 ,  approved 
January 21, 1895, t h e  same l e g i s l a t u r e  pro- 
vided t h a t  t h e  fol lowing q u e s t i o n  s h a l l  be  
submi t ted  t o  t he  e l e c t o r s  of  t h e  s t a t e ;  
' S h a l l  s e c t i o n  2 of  a r t i c l e  6 o f  t h e  con- 
s t i t u t i o n  be s o  amended a s  t o  extend t o  
women t h e  equa l  r i g h t  of s u f f r a g e ? '  I n  
accordance wi th  t h e  c o n s t i t u t i o n  and t h e  
s t a t u t e ,  t h e  ques t ion  was submit ted wi th  
words ' Y e s '  and 'No' p r i n t e d  i n  s e p a r a t e  
s p a c e s ,  wi th  a  c i r c l e  of t h e  r equ i r ed  s i z e  
oppos i t e  each ,  i n  one of which each v o t e r  
who d e s i r e d  t o  exp res s  an opinion on t h e  
q u e s t i o n  was r equ i r ed  t o  make a  c r o s s .  
Why should t h e  c o n s t i t u t i o n  and two d i f -  
f e r e n t  l e g i s l a t u r e s  provide t h a t  t h o s e  
who d e s i r e d  t o  vo te  a g a i n s t  t h e  proposi-  
t i o n  should make a  c ros s  oppos i t e  t h e  
word 'No' i f  t he se  vo te s  were n o t  t o  be  
counted,  and why should they be counted i f  
a l l  t h o s e  who d i d  n o t  vo te  a t  a l l  were t o  
be counted a s  having voted 'No '?  There i s  
no answer. The c o n s t i t u t i o n  and t h e  s t a t -  
u t e s  say:  ' A l l  you e l e c t o r s  who b e l i e v e  
t h a t  equa l  r i g h t - o f  s u f f r a g e  should be  ex- 
tended t o  women s t a n d  up, and be counted . '  
12,126 v o t e r s  s t a n d  up, and a r e  counted 
i n  t h e  a f f i r m a t i v e .  The c o n s t i t u t i o n  and 
s t a t u t e s  say  wi th  equa l  d i s t i n c t n e s s  : 
' A l l  you q u a l i f i e d  e l e c t o r s  who b e l i e v e  
t h a t  the  equa l  r i g h t  of s u f f r a g e  should 
n o t  be extended t o  women s t a n d  up and be 
counted.  ' 6,282 s t a n d  up and a r e  counted. 
18,408 vo te s  i n  a l l  c a s t  upon the  ques- 
t i o n .  But ,  say  t h e  de fendan t s ,  t h e r e  were 
about 1 0 , 0 0 0  q u a l i f i e d  v o t e r s  i n  t h e  s t a t e  
who d i d  n o t  vote  a t  a l l  on t h e  q u e s t i o n ,  
t h a t  should be counted a s  having voted 
'No.' Why should they be counted i n  t h e  
nega t ive?  The c o n s t i t u t i o n  does n o t  r e -  
q u i r e  i t ,  n e i t h e r  do t h e  s t a t u t e s .  These 
e l e c t o r s  e i t h e r  have no opinion on t h e  
s u b j e c t ,  o r  they have none t h a t  they c a r e  
t o  exp res s .  Why should they be counted 
a s  having voted i n  t h e  n e g a t i v e ,  when they 
d i d  n o t  vo te  a t  a l l  on t h e  s u b j e c t ?  There 
i s  a b s o l u t e l y  no r ea son ,  un l e s s  t h e  con- 
s t i t u t i o n  o r  t h e  s t a t u t e s  r e q u i r e  i t ,  and 
w e  have seen they do no t . "  

4 

26 / I n  Spickermon v. Goddard ( Ind iana )  , 1 0 7  N.E.  (2d)  , 
I 

27 t h e  ques t ion  a r o s e  as  t o  whether i n  a  l o c a l  op t ion  e l e c t i o  1 7 
28 , i n  t h e  c i t y  of Muncie, a  ma jo r i t y  of t h e  l e g a l  vo tes  c a s t  ! 
29 favored p r o h i b i t i o n  of t h e  s a l e  of i n t o x i c a t i n g  l i q u o r s  I 

I 
30 1 i n  t h e  c i t y .  The vo t ing  was on vo t ing  machines and 3,393 

I 
I 31 voted "Yes" and 2,931 voted "No." The names of 6 ,821 
I 

32 ( v o t e r s  were e n t e r e d  on the  p o l l  l i s t ,  making a  d i f f e r e n c e  , 
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i 
! 

1 1 o f  4 9 7  between t h e  p o l l  l i s t  number and t h e  number o f  
I 

2 v o t e s  c a s t .  

3 The c o u r t  f i r s t  concluded " t h e  on ly  r a t i o n a l  i n f e r -  

4 , ence  t o  b e  drawn from t h e  e v i d e n c e  h e r e  i s  t h a t  497 v o t e r s  / 
I 

5 i n t e n t i o n a l l y  r e f r a i n e d  from v o t i n g ,  o r  through i g n o r a n c e  i 
I 
I 

6 o f  t h e  working o f  t h e  machines f a i l e d  t o  s o  a d j u s t  t h e  
I 

7 I v o t i n g  key a s  t o  r e g i s t e r  t h e i r  i n t e n t i o n s . "  
1 
I 

8 ~ The a p p e l l a n t s  contended t h a t  i n  d e t e r m i n i n g  t h e  I 

9 ; v o t e  b a s i s  , t h e  4 9 7  "unaccounted" v o t e r s  must b e  c o n s i d e r -  1 
10 e d ,  i n  which e v e n t  t h e  3,393 "Yes" v o t e s  d i d  n o t  c o n s t i t u t d  

1 1  a  m a j o r i t y .  I 

I 

12 The I n d i a n a  c o u r t s  r e j e c t e d  t h e  a p p e l l a n t s '  conten-  

13 t i o n ,  h o l d i n g :  

14 " I n  o u r  judgment, by t h e  g r e a t e r  w e i g h t  
I o f  American a u t h o r i t y ,  under  s t a t u t e s  o f  

15 / t h e  c h a r a c t e r  i n d i c a t e d ,  b lank  and i l l e g a l  
b a l l o t s  must be  r e j e c t e d  i n  f i x i n g  t h e  I 

16 i b a s i s .  " 

17 ~ The Cour t  added s i g n i f i c a n t l y :  

"Had t h e  e l e c t i o n  been h e l d  by p a p e r  b a l -  
l o t s  i n s t e a d  o f  machines ,  i t  i s  m a n i f e s t  
t h a t  a  b l a n k  b a l l o t  c a s t  c o u l d  n o t  b e  I 

deemed a  l e g a l  v o t e .  I f  t h e  v o t e r  h o n e s t -  
l y ,  b u t  through ignorance  o r  c a r e l e s s n e s s ,  ) 

f a i l e d  t o  mark h i s  b a l l o t  i n  s u b s t a n t i a l  
compliance w i t h  t h e  p r o v i s i o n s  o f  s e c t i o n  I 

4  o f  t h e  a c t ,  t h e  b a l l o t  d e p o s i t e d  c o u l d  1 
n o t  c o n s t i t u t e  a  l e g a l  v o t e .  And s o  w i t h  
v o t i n g  on t h e  machine. One who, th rough  I 

I 
i g n o r a n c e  o r  c a r e l e s s n e s s ,  f a i l e d  t o  s o  
a d j u s t  t h e  v o t i n g  key a s  t o  r e g i s t e r  h i s  
c h o i c e ,  c a n n o t  be h e l d  t o  have c a s t  a  le- 1 I 
g a l  v o t e . "  I 

O the r  c a s e s  a l s o  h o l d i n g  t h a t  a  b l a n k  b a l l o t  may n o t  : 

counted  f o r  any purpose  a r e  Dickinson County Memorial 

1 H o s p i t a l  Corp. v. Johnson (Iowa) , 80 N.W.  (2d)  756 ,  where 
28 , 

t h e  c o u r t  h e l d :  
29 

"Obvious ly ,  a  b lank  b a l l o t  i s  n o t  a  v o t e  
30 f o r  o r  a g a i n s t  a  p r o p o s i t i o n  and shou ld  

n o t  b e  coun ted  on e i t h e r  s i d e .  Nor may a  
31 b a l l o t  b e  counted  which i s  d e n i e d  r e c o g n i -  

t i o n  because  it i s  found t o  b e  i n v a l i d  a s  
n o t  p r o p e r l y  marked, o r  f o r  some o t h e r  
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reason.  " 

2 1 I n  Kellams v. Compton (Mo.) , 206 S.W. (2d) 498, 499, 
1 I 

3 4 A.L.R. (2d)  6 1 2 ,  614, t h e  Supreme Court of Kentucky s a i d :  

"Votes c a s t  on t h e  p r o p o s i t i o n  and vo t ing  
thereon  a r e  t o  be cons t rued  i n  t h e i r  o r -  
d ina ry  and usua l  s e n s e  and they mean 
' e x p r e s s i n g  the  w i l l ,  mind o r  p re fe rence ;  
c a s t i n g  o r  g iv ing  a  v o t e . '  They do n o t  
i n c l u d e  vo tes  o r  b a l l o t s  t h a t  do n o t  c a s t  
a  vo t e  on t h e  p ropos i t i on .  I l l e g a l  o r  
void  vo te s  may no t  be  counted,  e i t h e r  f o r  o r  
a g a i n s t  t h e  p r o p o s i t i o n  submi t ted ,  even 
though they may have been r ece ived ,  p laced  
i n  t h e  b a l l o t  box and c o n s t i t u t e  some of  
t h e  t o t a l  number of b a l l o t s . "  

I n  Wooley v. S t e r r e t t  (Tex. Civ.App. ) t h e  Supreme 

Court  of Texas s u c c i n c t l y  s a i d :  i 
I 

i 
"We do n o t  b e l i e v e  t h a t  it i s ,  o r  should 
b e ,  t h e  law i n  Texas t h a t  blank b a l l o t s ,  
o r  b a l l o t s  t h a t  do n o t  l e g a l l y  r e g i s t e r  I 

t h e  w i l l  of  t h e  v o t e r ,  should be computed , 

i n  determining a  ma jo r i t y . "  

I n  t h e  b r i e f  of Amicus Curiae  , Joseph P .  Monaghan, sup- 1 16 I 
p o r t i n g  R e l a t o r s '  p o s i t i o n  i n  t h e  case  a t  b a r ,  much re -  

17 
l i a n c e  i s  p laced  on t h e  e a r l y  d e c i s i o n  of t h e  Indiana 

18 1 
c o u r t  i n  t h e  case  of I n  r e  Denny, 59 N.E .  359, which he ld  

19 
I t h a t  approval  of a  cons t i t u t . i ona1  amendment r equ i r ed  a  

20 I 
majo r i t y  vo te  of  a l l  e l e c t o r s  of t h e  s t a t e .  But ,  i n  t h e  

subsequent  case  of I n  r e  Todd ( Ind .  , 193 N.E .  (2d)  875,  

1 t h e  same c o u r t ,  i n  an exhaus t ive  and c r i t i c a l  a n a l y s i s  
23 , 

1 of t h e  ma jo r i t y  op in ion  i n  I n  r e  Denny, s u p r a ,  r e f u s e d  
24 i 

1 t o  fol low i t  and concluded,  "Our conclusion i s  t h a t  under 
25 i 

/ t h e  submission p rov i s ion  of s e c t i o n s  1 and 2 a  proposed 
26 ( 

27 
amendment becomes a  p a r t  of t h e  C o n s t i t u t i o n  i f  i t  re -  

c e i v e s  a  ma jo r i t y  of t h e  vo te s  c a s t  f o r  and a g a i n s t  i t s  
28 

adopt ion ,  and t h a t  i s  t r u e  whether such amendment i s  sub- 
29 

30 I 
m i t t e d  a t  a  s p e c i a l  e l e c t i o n  o r  a t  t h e  time of  a  gene ra l  

1 e l e c t i o n . "  
31 1 
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1 I t h e  c o u r t  i n  I n  re Todd adopted  i t ,  s a y i n g :  

"We b e l i e v e  t h e  f o l l o w i n g  g e n e r a l  o b s e r v a t i o  
o f  J o r d a n ,  J .  a r e  sound and a p p l i c a b l e  t o  
t h e  c o n s t r u c t i o n  o f  a r t i c l e  16:  ' I t  i s  a  
fundamenta l  p r i n c i p l e  under  o u r  government,  
a s  t h e  a u t h o r i t i e s  a s s e r t ,  which must have  
been unders tood  by t h e  f ramers  and r a t i -  
f i e r s  o f  o u r  c o n s t i t u t i o n .  t h a t  a m a i o r i t v  a .. 
o f  t h o s e  who e x e r c i s e  t h e  r i g h t  of  s u f f r a g e  
s h a l l  c o n t r o l  i n  i t s  a f f a i r s .  I t  must be  
f u r t h e r  presumed t h a t  t h e y  a l s o  knew and 
unders tood  t h a t  t h e  u s u a l  and o r d i n a r y  mode 
o f  a s c e r t a i n i n g  o r  e v i d e n c i n g  such m a j o r i t y  
i s  by g i v i n g  a l l  l e g a l l y  e n t i t l e d  t o  v o t e  
on a  p r o p o s i t i o n  a n  o p p o r t u n i t y  t o  do  s o ,  
and t h e n  c o u n t i n g  such p e r s o n s  a s  choose 
t o  e x e r c i s e  t h e  r i g h t  o f  s u f f r a g e  by c a s t -  
i n g  an a f f i r m a t i v e  and n e g a t i v e  v o t e  on 
t h e  g i v e n  p r o p o s i t i o n ;  t h e  d i f f e r e n c e  be- 
tween t h e  two v o t e s  c o n s t i t u t i n g  t h e  major i -  
t y  e s s e n t i a l  t o  i t s  adop t ion  o r  a p p r o v a l .  
I may a l s o  i n d u l g e  i n  t h e  presumpt ion  t h a t  
t h e  men who framed t h e  c o n s t i t u t i o n ,  and 
t h e  peop le  who r a t i f i e d  t h e i r  work, must 
have  unders tood  t h a t  t h e  g r e a t  body o f  
e l e c t o r s  o f  t h e  s t a t e  i s  composed o f  a  
chang ing ,  u n c e r t a i n ,  o r  i n d e f i n i t e  number, 
which i t  i s  d i f f i c u l t  a t  any g iven  t ime  t o  
a c t u a l l y  a s c e r t a i n .  They a l s o  presumably 
knew t h a t  t h e r e  a r e  thousands  compris ing  
t h a t  body who, by r e a s o n  o r  r e l i g i o u s  o r  
c o n s c i e n t i o u s  views o r  i n d i f f e r e n c e ,  o r  
from o t h e r  r e a s o n s ,  d e c l i n e ,  when t h e  op- 
p o r t u n i t y  i s  p r e s e n t e d ,  t o  e x e r c i s e  t h e  
r i g h t  o f  s u f f r a g e ;  t h a t ,  w h i l e  many do n o t  
v o t e  a t  a l l ,  o t h e r s  w i l l  v o t e  on ly  f o r  some 
p a r t i c u l a r  p r o p o s i t i o n  o r  o f f i c e r ,  and w i l l  
f a i l  o r  d e c l i n e  t o  v o t e  f o r  o t h e r s ;  and 
t h a t  t h e r e f o r e  t h e  most f e a s i b l e  and simp- 
l es t  method was t h e  one u n i v e r s a l l y  recog- 
n i z e d  i n  t h e  eye  o f  t h e  law l o n g  b e f o r e  t h e  
a d o p t i o n  o f  o u r  c o n s t i t u t i o n ,  namely, t o  
g i v e  a l l  e n t i t l e d  t o  v o t e  an  o p p o r t u n i t y  
t o  e x e r c i s e  t h i s  p r i v i l e g e ,  and t h e n  com- 
b i n e  o r  a g g r e g a t e  t h e  whole number o f  v o t e s  
upon a  g i v e n  p r o p o s i t i o n  o r  measure sub- 
m i t t e d  t o  t h e  e l e c t o r s  o f  a  d i s t r i c t  o r  l o -  
c a l i t y ,  -- such combined v o t e  t o  b e  t a k e n  
o r  a c c e p t e d  upon any g i v e n  p r o p o s i t i o n ,  
f o r  a l l  p r a c t i c a b l e  p u r p o s e s ,  a s  compris- 
i n g  t h e  whole number o f  t h e  e l e c t o r s  of  
t h e  p a r t i c u l a r  d i s t r i c t  o r  l o c a l i t y .  T h i s  
method o f  measuring t h e  whole number i s  
t h e  o n e ,  a s  t h e  a u t h o r i t i e s  d i s c l o s e ,  
g e n e r a l l y  adop ted ,  e x c e p t  where a  d i f f e r -  
e n t  one i s  e x p r e s s l y  p r e s c r i b e d .  I n  such 
c a s e s  t h e  nonvo t ing  must be  counted  a s  
w i l l i n g  t o  b e  bound by t h e  a c t i o n  of  t h e  
m a j o r i t y  who d i d  v o t e  upon t h e  p a r t i c u l a r  
p r o p o s i t i o n ,  o r ,  i n  o t h e r  words ,  t h e y  may 
b e  c o n s i d e r e d  a s  t a c i t l y  a s s e n t i n g  t o  t h e  
r e s u l t  of  t h o s e  v o t i n g ;  and i n  t h i s  manner 
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o r  by t h i s  method a l l  o f  t h e  e l e c t o r s  o f  
t h e  d i s t r i c t  o r  s t a t e ,  a s  t h e  c a s e  may b e ,  
a r e  t a k e n  i n t o  a c c o u n t . "  

VARYING LANGUAGE I S  USED THROUGHOUT 
THE CONSTITUTION REGARDING ELECTIONS 

TO EXPRESS THE SAME PRINCIPLE 

I 
6 The a t t e m p t  may be  made t o  c i t e  t h e  v a r i o u s  p r o v i -  I 

7 s i o n s  of t h e  1889 C o n s t i t u t i o n  r e l a t i v e  t o  submiss ion  1 
o f  i s s u e s  t o  t h e  e l e c t o r a t e  t o  show a  d i f f e r e n t  i n t e n t  i 
must f o l l o w  from t h e  use  of  d i f f e r e n t  language.  T h i s  I 

approach i s  of  q u e s t i o n a b l e  v a l i d i t y  u n l e s s  t h e  language 

employed i s  measured by t h e  e v i d e n t  purpose  s o u g h t  t o  b e  1 
ach ieved .  W e  a l l  know t h a t  t h e  same i d e a  can  b e  e x p r e s s e d ,  

I 

i n  v a r y i n g  ways and it i s  seldom t h a t  man uses  i d e n t i c a l  I 
I 

language t o  e x p r e s s  t h e  same i d e a .  However, we submi t  
I 

t h a t  an  a n a l y s i s  o f  v a r i o u s  p r o v i s i o n s  of  t h e  c o n s i t i t -  I 

16 , t i o n  d e m o n s t r a t e s  a  p u b l i c  p o l i c y  t h a t  a  m a j o r i t y  o f  

17 t h o s e  v o t i n g  ( e x p r e s s i n g  a  p o s i t i o n  p r o  o r  con) c o n t r o l  

18 t h e  r e s o l u t i o n  o f  i s s u e s .  An a n a l y s i s ,  s e c t i o n  by sec -  

19 t i o n ,  f o l l o w s :  
I 

20 A r t i c l e  X ,  S e c t i o n  2 ,  on t h e  permanent l o c a t i o n  o f  

21 ' t h e  s e a t  o f  government ,  p r o v i d e s  a s  f o l l o w s  : 
i 

"Sec .  2 .  A t  t h e  g e n e r a l  e l e c t i o n  i n  t h e  
y e a r  one thousand e i g h t  hundred and n i n e t y -  
two,  t h e  q u e s t i o n  o f  permanent  l o c a t i o n  o f  
t h e  s e a t  o f  government i s  he reby  p r o v i d e d  
t o  be  s u b m i t t e d  t o  t h e  q u a l i f i e d  e l e c t o r s  
o f  t h e  s t a t e ,  and t h e  m a j o r i t y  of  a l l  t h e  
v o t e s  upon s a i d  q u e s t i o n  s h a l l  de te rmine  
t h e  l o c a t i o n  t h e r e o f .  I n  c a s e  t h e r e  s h a l l  
b e  no  c h o i c e  o f  l o c a t i o n  a t  s a i d  e l e c t i o n ,  
t h e  q u e s t i o n  o f  c h o i c e  between t h e  two 
p l a c e s  f o r  which t h e  h i g h e s t  number of  
v o t e s  s h a l l  have been c a s t  s h a l l  b e ,  and 
i s  h e r e b y ,  s u b m i t t e d  i n  l i k e  manner t o  t h e  
q u a l i f i e d  e l e c t o r s  a t  t h e  n e x t  g e n e r a l  
e l e c t i o n  t h e r e a f t e r ;  p r o v i d e d ,  t h a t  u n t i l  
t h e  s e a t  o f  government s h a l l  have been pe r -  
manently l o c a t e d  t h e  temporary s e a t  o f  
government s h a l l  b e  and remain a t  t h e  c i t y  
o f  Helena ."  

32 ~ Here i t  can be  s e e n  t h a t  t h e  f ramers  contempla ted  
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1 " a  ma jo r i t y  of  a l l  vo tes  upon t h e  ques t ion"  was r equ i r ed .  

2 1 SO, i f  more than two l o c a t i o n s  were submi t ted ,  a  p l u r a l i -  
I 

3 t y  b u t  less than a  major i ty  would n o t  s e t t l e  t h e  i s s u e ,  
1 

4 1 b u t  r a t h e r ,  a  run-off  between t h e  two h i g h e s t  l o c a t i o n s  

5 would be r equ i r ed .  Care was used t o  d e l i n e a t e  t h e  

6 "major i ty"  r e q u i r e d ,  b u t  i t  i s  t o  be  noted t h a t  it was a  
I 

1 m a j o r i t y  of  a l l  t h e  " v o t e s , "  and t h e  nonvoters  were n o t  

8 I t o  be considered.  
I 

A r t i c l e  X I  Sec t ion  3 ,  r ega rd ing  t h e  change of  t h e  

s e a t  o f  government, once e s t a b l i s h e d ,  p rov ides  : 

"Sec. 3 .  When t h e  s e a t  of government s h a l l  
have been l o c a t e d  a s  h e r e i n  provided t h e  lo -  
c a t i o n  the reo f  s h a l l  n o t  t h e r e a f t e r  be  
changed, except  by a  vo te  of two-thi rds  
of  a l l  t h e  q u a l i f i e d  e l e c t o r s  of  t h e  s t a t e  
v o t i n g  on t h a t  ques t ion  a t  a  gene ra l  e l e c -  
t i o n  a t  which t h e  ques t ion  of t h e  l o c a t i o n  
of  t h e  s e a t  of government s h a l l  have been 
submi t ted  by the  l e g i s l a t i v e  assembly. " 

16 1 Here aga in  we s e e  the  r e f e rence  t o  t h e  " q u a l i f i e d  

17 e l e c t o r s  of t h e  s t a t e  vo t ing  on t h a t  ques t ion .  I' However, ' I 
18 , a  g r e a t e r  ma jo r i t y  than a  s imple  one was r e q u i r e d ,  obvi- 

19 ous ly  t o  p reven t  h a r a s s i n g  e l e c t i o n s  by contending c i t i e s  
I 

20 f o r  t h e  honor and o t h e r  emoluments of  be ing  t h e  c a p i t o l  1 
I 

21 1 s i t e .  No doubt it was contemplated t h a t  once a  d e c i s i o n  

on a  c a p i t o l  s i t e  was reached ,  t h a t  it would n o t  be e a s i l y  

23 changed, b u t  none the less  t h e  contingency was provided i 
24 / f o r  i f  a  two-thi rds  ma jo r i t y  d e s i r e d  a  change. S i g n i f i -  1 
5 ! c a n t l y ,  t h e  requirement  is  two-thi rds  of  t hose  "vo t ing ."  

26 1 Again, t h e  nonvoters  a r e  no t  counted.  
I 

27 / A r t i c l e  X I I ,  Sec t ion  9 ,  r e l a t i v e  t o  when t h e  two m i l l  
I 

28 ( prope r ty  levy f o r  s t a t e  purposes may be r a i s e d ,  provided:  1 
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"Sec. 9. The r a t e  of  t a x a t i o n  on r e a l  and 
pe r sona l  p roper ty  f o r  s t a t e  purposes ,  except  
a s  h e r e i n a f t e r  p rov ided ,  s h a l l  never exceed 
two and one-half mi les  on each d o l l a r  of 
v a l u a t i o n ;  and whenever t h e  t axab le  p roper ty  
of  t h e  s t a t e  s h a l l  amount t o  s i x  hundred 
m i l l i o n  d o l l a r s  ($600,000,000.00) t h e  r a t e  
s h a l l  never  exceed two ( 2 )  m i l l s  on each 1 



d o l l a r  o f  v a l u a t i o n ,  u n l e s s  t h e  p r o p o s i -  
t i o n  t o  i n c r e a s e  such  r a t e ,  s p e c i f y i n g  t h e  
r a t e  proposed and t h e  t i m e  d u r i n g  which 
t h e  r a t e  s h a l l  b e  l e v i e d  s h a l l  have been 
s u b m i t t e d  t o  t h e  p e o p l e  a t  t h e  g e n e r a l  
e l e c t i o n  and s h a l l  have r e c e i v e d  a  m a j o r i t y  
o f  a l l  v o t e s  c a s t  f o r  and a g a i n s t  it a t  
such  e l e c t i o n ;  p r o v i d e d ,  t h a t  i n  a d d i t i o n  
t o  t h e  l e v y  f o r  s t a t e  purposes  above pro-  
v i d e d  f o r ,  a  s p e c i a l  l e v y  i n  a d d i t i o n  may 
be made on l i v e  s t o c k  f o r  t h e  purpose  o f  
p a y i n g  b o u n t i e s  on w i l d  an imals  and f o r  
s t o c k  i n s p e c t i o n ,  p r o t e c t i o n  and indemni ty  
p u r p o s e s ,  a s  may b e  p r e s c r i b e d  by law,  and 
such  s p e c i a l  l evy  s h a l l  b e  made and l e v i e d  
a n n u a l l y  i n  amount n o t  exceed ing  f o u r  
m i l l s  on t h e  d o l l a r  by t h e  s t a t e  b o a r d  o f  
e q u a l i z a t i o n ,  a s  may b e  p r o v i d e d  by law. " 

I Here we see t h e  requ i rement  o f  " a  m a j o r i t y  o f  a l l  
1 1  I 1 v o t e s  c a s t  f o r  and a g a i n s t  i t . "  Under t h i s  s e c t i o n  a  
12 i 

I 
s i n g l e  i s s u e  was t o  b e  s u b m i t t e d  s p e c i f y i n g  t h e  r a t e  

I 
I and t i m e  d u r i n g  which t h e  r a t e  was t o  b e  l e v i e d .  Again 

14 I 
! w e  see t h e  p u b l i c  p o l i c y  t h a t  t h o s e  v o t i n g  ( e x p r e s s i n g  an 

15 I I 
o p i n i o n  f o r  o r  a g a i n s t )  were t o  b e  coun ted ,  n o t  t h e  non- 

16 ~ 
1 v o t e r s  who e x p r e s s e d  no o p i n i o n .  

17 
I 

18 1 
A r t i c l e  X I I I ,  S e c t i o n  2 ,  r e l a t i v e  t o  i n c r e a s i n g  t h e  1 

s t a t e  d e b t  o v e r  $100,000,  p r o v i d e d :  
19 , 

"Sec .  2 .  The l e g i s l a t i v e  assembly s h a l l  
n o t  i n  any manner c r e a t e  any d e b t  e x c e p t  
by law which s h a l l  b e  i r r e p e a l a b l e  u n t i l  
t h e  i n d e b t e d n e s s  t h e r e i n  p rov ided  f o r  
s h a l l  have been f u l l y  p a i d  o r  d i s c h a r g e d ;  
such law s h a l l  s p e c i f y  t h e  purpose  t o  
which t h e  funds  s o  r a i s e d  s h a l l  b e  a p p l i e d  
and p r o v i d e  f o r  t h e  l e v y  o f  a  t a x  s u f f i -  
c i e n t  t o  pay t h e  i n t e r e s t  o n ,  and e x t i n -  
g u i s h  t h e  p r i n c i p a l  o f  such d e b t  w i t h i n  
t h e  t i m e  l i m i t e d  by such  law f o r  t h e  pay- 
ment t h e r e o f ;  b u t  no  d e b t  o f  l i a b i l i t y  
s h a l l  be  c r e a t e d  which s h a l l  s i n g l y ,  o r  
i n  t h e  a g g r e g a t e  w i t h  any e x i s t i n g  d e b t  
o r  l i a b i l i t y ,  exceed t h e  sum o f  one hund- 
r e d  thousand d o l l a r s  ($100,000) e x c e p t  i n  
c a s e  o f  war ,  t o  r e p e l  i n v a s i o n  o r  s u p p r e s s  
i n s u r r e c t i o n ,  u n l e s s  t h e  law a u t h o r i z i n g  
t h e  same s h a l l  have been s u b m i t t e d  t o  t h e  
p e o p l e  a t  a  g e n e r a l  e l e c t i o n  and s h a l l  
have  r e c e i v e d  a  m a j o r i t y  o f  t h e  v o t e s  c a s t  
f o r  and a g a i n s t  it a t  such e l e c t i o n .  " 

3 1 Again w e  s e e  it i s  a  m a j o r i t y  of  t h e  v o t e s  c a s t  f o r  
I 

32 and a g a i n s t  t h e  i s s u e .  Again w e  see t h e  nonvo te r s  a r e  I 
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I 

I 

I 

I i  

n o t  counted. The c o n s i s t e n t  p u b l i c  po l i cy  t h a t  t h e  major i  I 
2 t y  of  those  who t ake  a  p o s i t i o n  c o n t r o l  t he  r e s o l u t i o n  

I 

3 of  i s s u e  i s  r e i t e r a t e d .  

A r t i c l e  X I I I ,  Sec t ion  5 ,  r e l a t i v e  t o  i n c u r r i n g  

county d e b t  i n  excess  of $10,000, provided:  

"Sec. 5 .  No county s h a l l  be  allowed t o  
become indebted  i n  any manner, o r  f o r  any 
purpose,  t o  an amount, i n c l u d i n g  e x i s t i n g  
indeb tedness ,  i n  t he  aggrega te ,  exceeding 
f i v e  ( 5 )  p e r  centum of t h e  va lue  of  t h e  
t a x a b l e  p roper ty  t h e r e i n ,  t o  be  a s c e r t a i n e d  
by t h e  l a s t  assessment f o r  s t a t e  and county 
t a x e s  previous  t o  t h e  i n c u r r i n g  of such in -  
deb tedness ,  and a l l  bonds o r  o b l i g a t i o n s  i n  
excess  of  such amount given by o r  on beha l f  
o f  such county s h a l l  be void .  No county 
s h a l l  i n c u r  any indebtedness  o r  l i a b i l i t y  
f o r  any s i n g l e  purpose t o  an amount exceed- 
i n g  t e n  thousand d o l l a r s  ($10,000) w i thou t  
t h e  approval  of a  major i ty  of t h e  e l e c t o r s  
t h e r e o f ,  vo t ing  a t  an e l e c t i o n  t o  be pro- 
v ided  by law. " 

Here we have t h e  requirement of " t h e  approval  o f  a 

m a j o r i t y  of t h e  e l e c t o r s  t he reo f  vo t ing  a t  an e l e c t i o n  t o  

b e  provided by law. " The word " t h e r e o f "  r e f e r s  t o  t h e  

e l e c t o r s  of  t h e  county involved.  This language i s  i d e n t i -  

c a l  t o  t h e  s e c t i o n  under cons ide ra t ion  i n  t h i s  c a s e ,  

20 A r t i c l e  X I X ,  Sec t ion  8 .  A s  p rev ious ly  noted i n  t h i s  i 
21 b r i e f ,  t h i s  Court has cons t rued  t h i s  language f avo rab le  

t o  t h e  r e sponden t ' s  p o s i t i o n  (Tinke l  v .  G r i f f i n ,  sup ra )  . 
We simply n o t e  h e r e  t h e  same p u b l i c  p o l i c y  t h a t  t hose  

I 

24 ' v o t i n g  ( exp res s ing  an opinion on t h e  ques t ion  a t  i s s u e )  

25 , c o n t r o l ,  n o t  t h e  nonvoters .  
I 

26 i A r t i c l e  X V I ,  Sec t ion  2 ,  r egard ing  moving a  county 

27 s e a t ,  provided:  
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28 "Sec. 2. The l e g i s l a t i v e  assembly s h a l l  i 
have no power t o  remove t h e  county s e a t  

29 I of any county,  b u t  t h e  same s h a l l  be pro- i 
vided f o r  by gene ra l  law; and no county I 

30 i 

s e a t  s h a l l  be  removed un less  a  major i ty  
I of t h e  q u a l i f i e d  e l e c t o r s  of t h e  county,  

31 I a t  a  gene ra l  e l e c t i o n  on a  p r o p o s i t i o n  t o  

32 
remove t h e  county s e a t ,  s h a l l  vote  t he re -  
f o r ;  b u t  no such p r o p o s i t i o n  s h a l l  be  



submi t ted  o f t e n e r  than  once i n  fou r  y e a r s . "  

Here we s e e  t h e  requirement  "un le s s  a  ma jo r i t y  of  

t h e  q u a l i f i e d  e l e c t o r s  of t h e  county * * * s h a l l  vo t e  

t h e r e f o r e ;  * * * "  Here t h e  argument could be  made t h a t  

t h e  ma jo r i t y  i s  of t h e  q u a l i f i e d  e l e c t o r s  ( t h o s e  r e g i s -  

t e r e d )  and n o t  a  major i ty  of  t h o s e  vo t ing  a t  t h e  e l e c t i o n  

i f  t h e  language were t o  be  given a  l i t e r a l  i n t e r p r e t a t i o n .  
I 

8 i I n  t h e  only  c a s e  i nvo lv ing  t h i s  s e c t i o n ,  Poe v. Sher idan 1 
I 
I 1 County, 52 Mont. 279, 117 Pac. 185,  t h i s  i s s u e  was n o t  I 

l o  / r a i s e d .  The s t a t emen t  of t h e  f a c t s  i n  t h e  ca se  i n d i c a t e  I 

' I  t h a t  a  s imple  ma jo r i t y  of t hose  v o t i n g  was assumed by t h e  
I 

l 2  1 Court  and t h e  p a r t i e s  t o  be c o n t r o l l i n g ,  a s  Plentywood pret 

l 3  v a i l e d  over  Medicine Lake by a  "major i ty  of 46  v o t e s . "  
I 
I 

l 4  We submit  t h a t  t h e  reasonable  common sense  c o n s t r u c t i o n  

l 5  of t h i s  s e c t i o n  would a l s o  be  a  s imple  ma jo r i t y  of t h o s e  

l 6  v o t i n g  was contemplated by t h e  framers i n  view of t h e  I 
l 7  c o n s i s t e n t  p u b l i c  p o l i c y  enunc ia ted  i n  t h e  o t h e r  s e c t i o n s .  

l 8  1 The word " q u a l i f i e d "  no doubt was used t o  denote  who could!  

l 9  vote  and n o t  t o  r e q u i r e  an abnormal ma jo r i t y .  To ho ld  

20 otherwise  i s  t o  d i s r e g a r d  t h e  i n j u n c t i o n  t h a t  " t h e  word 
I 

21 k i l l e t h  b u t  t h e  s p i r i t  g i v e t h  l i f e . "  Yet t h e  R e l a t o r s  i 
22 i / h e r e i n  seem b e n t  on t h a t  course .  

A r t i c l e  XVI  , Sec t ion  8 ,  r ega rd ing  t h e  abandonment 

24 and c o n s o l i d a t i o n  of c o u n t i e s ,  p rov ides :  

"Sec. 8. Any county o r  coun t i e s  i n  e x i s -  
t ence  on t h e  f i r s t  day of  January,  1935, 
under t h e  laws of t h e  s t a t e  of  Montana o r  
which may t h e r e a f t e r  be c r e a t e d  o r  e s t a b -  
l i s h e d  thereunder  s h a l l  n o t  be  abandoned, 
abo l i shed  and/or conso l ida t ed  e i t h e r  i n  
whole o r  i n  p a r t  o r  a t  a l l  wi th  any o t h e r  
county o r  coun t i e s  except  by a  ma jo r i t y  
vo te  of t h e  duly q u a l i f i e d  e l e c t o r s  i n  
each county proposed t o  be  abandoned, 
abo l i shed  and/or conso l ida t ed  wi th  any 
o t h e r  county o r  coun t i e s  expressed a t  a  
g e n e r a l  o r  s p e c i a l  e l e c t i o n  he ld  under 
t h e  laws of  s a i d  s t a t e .  " 
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Here t h e  language used i s  a  "major i ty  vo te  of t h e  

2 1 duly q u a l i f i e d  e l e c t o r s .  " Again, a  l i t e r a l  emphasis on 
I 

3 1 t h e  word " q u a l i f i e d "  could l e a d  t o  t h e  absurd requirement  

4 of a  supe r  m a j o r i t y ,  b u t  we submit  such is n o t  t h e  neces- 

5 / s a r y  o r  s e n s i b l e  c o n s t r u c t i o n  t h a t  should be p l aced  on 

6 , t h e  language. I n  t h e  absence of  some c o n t r o l l i n g  p u b l i c  
I 

7 , p o l i c y  r e q u i r i n g  t h e  g r e a t e r  m a j o r i t y ,  such i n t e n t i o n  

8 i s hou ld  n o t  be  imputed, e s p e c i a l l y  where t h e  framers i n -  
I 

I 9 / c reased  t h e  numerical  ma jo r i t y  of  two-thi rds  when a  g r e a t -  
I 

10 1 er  ma jo r i t y  was thought  d e s i r a b l e  i n  t h e  case  of removing 
I I 

1 1  I an e s t a b l i s h e d  c a p i t o l  s i t e .  

12 ~ A r t i c l e  XVI, Sec t ion  7 ,  an amendment t o  t h e  o r i g i n a l  

13 c o n s t i t u t i o n ,  r ega rd ing  changing forms of government f o r  
I 

14 1 coun t i e s  and c i t i e s ,  p rov ides :  ~ 
"Sec. 7. The l e g i s l a t i v e  assembly may, 
by g e n e r a l  o r  s p e c i a l  law, provide any p l a n ,  
k i n d ,  manner o r  form of municipal  govern- 
ment f o r  c o u n t i e s ,  o r  coun t i e s  and c i t i e s  
and towns, o r  c i t i e s  and towns, and whenever 
deemed necessary  o r  a d v i s a b l e ,  may abo l i sh  
c i t y  o r  town government and u n i t e ,  c o n s o l i d a t e  
o r  merge c i t i e s  and towns and county under 
one municipal  government, and any l i m i t a t i o n s  
i n  t h i s  c o n s t i t u t i o n  no twi ths tanding ,  may 
d e s i g n a t e  t h e  name, f i x  and p r e s c r i b e  t h e  
number, d e s i g n a t i o n ,  terms,  q u a l i f i c a t i o n s ,  
method of  appointment,  e l e c t i o n  o r  removal 
o f  t h e  o f f i c e r s  t h e r e o f ,  d e f i n e  t h e i r  d u t i e s  I 
and f i x  p e n a l t i e s  f o r  t h e  b i o l a t i o n  t h e r e o f ,  
and f i x  and d e f i n e  boundar ies  of  t h e  t e r r i -  I 

I 

t o r y  s o  governed, and may provide f o r  t h e  
d i scont inuance  of such form o f  government 
when deemed adv i sab le  ; provided ,  however, 
t h a t  no form of  government pe rmi t t ed  i n  
t h i s  s e c t i o n  s h a l l  be  adopted o r  d i s con t inued  
u n t i l  a f t e r  it i s  submit ted t o  t he  q u a l i f i e d  
e l e c t o r s  i n  t h e  t e r r i t o r y  a f f e c t e d  and by 
them approved. " 

This  s e c t i o n  uses  loose  language i n  t h a t  i t  r e q u i r e s  

submission t o  t h e  q u a l i f i e d  e l e c t o r s  and by them approved. 
29 

No mention i s  made of t h e  word "major i ty .  " Again t h e  
30 

3 1 
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word " q u a l i f i e d "  i s  used. Surely  t he  s e c t i o n  means ap- 

32 
proved by a  ma jo r i t y  of  those  vo t ing .  Any o t h e r  



2 t o  compel, n o r  has any e l e c t i o n  eve r  been h e l d ,  where a l l  1 
i I 

3 t h e  q u a l i f i e d  e l e c t o r s  a c t u a l l y  voted.  What p u b l i c  p o l i c y  

4 , i s  se rved ,  o t h e r  than t o  s u b v e r t  t h e  func t ion  of a  f r e e  I 
5 1 democrat ic  s o c i e t y ,  by assuming t h e  nonvoters  a r e  "no" 

6 i v o t e r s ,  when t h e  oppor tun i ty  i s  a f fo rded  t o  r e g i s t e r  t h a t  
I 
1 7 . "no" vo te  and i t  i s  n o t  exe rc i sed?  

8 1 A r t i c l e  X I X ,  Sec t ion  9 ,  r ega rd ing  t h e  submission by 
I I 

9 t h e  l e g i s l a t u r e  of  c o n s t i t u t i o n a l  amendments, provided:  
I 

"Sec. 9 .  Amendments t o  t h i s  c o n s t i t u t i o n  
may be proposed i n  e i t h e r  house o f  t h e  l e g i s -  
l a t i v e  assembly, and i f  t h e  same s h a l l  be 
voted f o r  by two-thi rds  of  t h e  members 
e l e c t e d  t o  each house,  such proposed amend- 
ments, t o g e t h e r  w i th  t h e  ayes and nays of  
each house the reon ,  s h a l l  be  e n t e r e d  i n  
f u l l  on t h e i r  r e s p e c t i v e  j ou rna l s ;  and t h e  
s e c r e t a r y  of s t a t e  s h a l l  cause t h e  s a i d  
amendment o r  amendments t o  be  publ i shed  
i n  f u l l  i n  a t  l e a s t  one newspaper i n  each 
county ( i f  such t h e r e  be )  f o r  t h r e e  months 
prev ious  t o  t h e  nex t  gene ra l  e l e c t i o n  f o r  
members t o  t h e  l e g i s l a t i v e  assembly; and 
a t  s a i d  e l e c t i o n  t h e  s a i d  amendment o r  
amendments s h a l l  be submit ted t o  t h e  q u a l i -  
f i e d  e l e c t o r s  of t h e  s t a t e  f o r  t h e i r  appro- 
v a l  o r  r e j e c t i o n  and such a s  a r e  approved 
by a  ma jo r i t y  of t hose  vo t ing  thereon s h a l l  
become p a r t  of  t h e  c o n s t i t u t i o n .  Should 
more amendments than one be submi t ted  a t  
t h e  same e l e c t i o n ,  t hey  s h a l l  be  s o  prepared  
and d i s t i n g u i s h e d  by numbers o r  o therwise  
t h a t  each can be voted upon s e p a r a t e l y ;  
provided,  however, t h a t  n o t  more than  t h r e e  
amendments t o  t h i s  c o n s t i t u t i o n  s h a l l  be  
submi t ted  a t  t h e  same e l e c t i o n .  

24 / Here we have t h e  requirement  of a  ma jo r i t y  of  t h o s e  

25 v o t i n g  thereon .  Again, only a  ma jo r i t y  of t hose  v o t i n g  

26 / on t h e  i s s u e  i s  r equ i r ed  and nonvoters  a r e  n o t  counted.  
1 I 

27 I F i n a l l y ,  A r t i c l e  X I X ,  Sec t ion  8 ,  when analyzed care -  I 
I 

28 1 f u l l y ,  i t s  i n t e n t  i s  c o n s i s t e n t  wi th  t h e  o t h e r  p rov i s ions  
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29 of  t h e  c o n s t i t u t i o n  d e a l i n g  wi th  e l e c t i o n s  and examined 
I 

3o above: I 
3 1 

32 

"Sec. 8 . . . such r e v i s i o n s ,  a l t e r a t i o n s  
o r  amendments . . . s h a l l  be submit ted t o  
t h e  e l e c t o r s  f o r  t h e i r  r a t i f i c a t i o n  o r  



r e j e c t i o n  a t  an e l e c t i o n  a p p o i n t e d  by 
t h e  conven t ion  . . .; and u n l e s s  . . . 
approved by a  m a j o r i t y  o f  t h e  e l e c t o r s  
v o t i n g  a t  t h e  e l e c t i o n ,  no such r e v i s i o n ,  
a l t e r a t i o n  o r  amendment s h a l l  t a k e  e f f e c t . "  
(Emphasis s u p p l i e d .  ) 

4 ; 

The words " a t  t h e  e l e c t i o n "  r e f e r  back t o  t h e  words 
5 ' 

" a t  a n  e l e c t i o n  a p p o i n t e d  by t h e  c o n v e n t i o n . "  They des -  
6 

c r i b e  when t h e  e l e c t o r  v o t e s .  I f  t h e  d r a f t e r s  i n t e n d e d  
7 

an e x t r a  m a j o r i t y ,  it a p p e a r s  t h e y  would have  s p e c i f i c a l l y  
8 

, r e q u i r e d  i t ,  a s  t h e y  d i d  i n  A r t i c l e  X ,  S e c t i o n  2 ,  by re- 
9 

' q u i r i n g  a  v o t e  of  t w o - t h i r d s  of  t h e  q u a l i f i e d  v o t e r s ,  o r  
l o  I 

I a s  t h e y  d i d  i n  A r t i c l e  X I X ,  S e c t i o n  8 ,  i t s e l f ,  by r e q u i r -  
1 1 

I 

i n g  a  v o t e  of t w o - t h i r d s  o f  t h e  members of  each house o f  
12 I 

t h e  l e g i s l a t u r e  t o  submi t  t h e  q u e s t i o n  of  whe the r  t h e r e  
13 

14 
s h a l l  b e  a  c o n s t i t u t i o n a l  conven t ion .  

I f  t h e  d r a f t e r s  of  o u r  p r e s e n t  c o n s t i t u t i o n  r e a l l y  
15 

I i n t e n d e d  t h e  c o n s t r u c t i o n  a rgued  f o r  by R e l a t o r s ,  t h e n  a  
16 1 

17 , 

conven t ion  which s u b m i t t e d  major  and complete r e v i s i o n s  t o  

t h e  c o n s t i t u t i o n  i n  one package c o u l d  o b t a i n  passage  
18 I 

19 , 
by a  mere m a j o r i t y ,  and a  conven t ion  which s u b m i t t e d  two 

20 
I 

o r  more minor amendments, and a  number o f  v o t e r s  vo ted  on 

2 1 
some b u t  n o t  a l l ,  such minor amendments would have t o  p a s s  

22 
I by an  e x t r a  m a j o r i t y .  C e r t a i n l y  such r e s u l t s  were n o t  

23 ~ i n t e n d e d .  R a t h e r ,  i f  t h e  d r a f t e r s  o f  o u r  fundamenta l  law 

I had i n t e n d e d  an  e x t r a  m a j o r i t y  t o  p a s s  r e v i s i o n s  s u b m i t t e d  
24 

25 ~ by a  c o n v e n t i o n ,  t h e y  would have used t h e  words " t h r e e -  

f i f t h s ,  " t w o - t h i r d s  , ' t h r e e - f o u r t h s  , ' o r  some o t h e r  d e f i n -  
26 I 

I i t e  and p r e c i s e  language.  Such language i s  used i n  a l l  
27 I 

I s e c t i o n s  o f  t h e  c o n s t i t u t i o n  which r e q u i r e  an e x t r a  
28 1 

I 

29 
m a j o r i t y  v o t e .  

30 Why would t h e  d r a f t e r s  a s s i g n  a  n e g a t i v e  v o t e  t o  a  

3 1 
n o n v o t e r  i n  t h i s  s e c t i o n  b u t  i n  no  o t h e r  s e c t i o n  o f  t h e  

32 1 
c o n s t i t u t i o n ?  
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I 

I 1 
I Perhaps t h e  d r a f t e r s  a n t i c i p a t e d  t h a t  any r e v i s i o n s  

2 by a  convention would be submi t ted  a s  t h e  o r i g i n a l  con- 
I I 

s t i t u t i o n  was submi t ted ,  namely, i n  one package, and 1 
t h e r e f o r e  only  contemplated approval  of  a  s i n g l e  i s s u e  

by a  ma jo r i t y  of t hose  vo t ing  a t  t h e  e l e c t i o n .  However, 

i n  42nd Leq. Assembly v. Lennon, 1 9 6  Mont. 416, 481 P .  (2d) 

3 3 0 ,  t h i s  Court  he ld  t h a t  t h e  convention need n o t  submit  , 

i t s  p roposa l s  i n  one package. 

I 
9 1 We th ink  i t  more l i k e l y  t h a t  t h e  d r a f t e r s  contem- 

1 i 
10 p l a t e d  t h a t  more than  one r e v i s i o n  would be  submi t ted  f o r  1 

1 I 
1 1  1 approval  o r  r e j e c t i o n  because they used t h e  p l u r a l  

12 / " r e v i s i o n s ,  a l t e r a t i o n s  o r  amendments." Yet they must a l -  

13 l s o  have contemplated t h a t  n o t  a l l  t h e  proposed r e v i s i o n s  
I 

14 ' might be approved because they provided i n  t h e  s i n g u l a r  

15 ; t h a t  t h e  r e v i s i o n ,  t h e  a l t e r a t i o n ,  t h e  amendment which 

16 r ece ived  approval  of a  ma jo r i t y  of those  vo t ing  a t  t h e  
I 

17 1 e l e c t i o n  would become p a r t  of t h e  fundamental law. Is 
I 

18 t h i s  n o t  a  l o g i c a l ,  g r a m a t i c a l ,  common sense  cons t ruc t ion  

19 1 of  A r t i c l e  X I X ,  Sec t ion  8? 

20 s Why p u t  s p e c i a l  emphasis on t h e  words " a t  t h e  e l e c -  

21 t i o n , "  s o  as  t o  r e q u i r e  an ex t r ao rd ina ry  ma jo r i t y?  These / 
I 

22 : words c l e a r l y  r e f e r  only t o  when t h e  v o t e r s  would exp res s  
1 

23 t h e i r  approval  o r  r e j e c t i o n ,  namely, a t  t h e  e l e c t i o n  pro- 

i 24 1 vided f o r  by t h e  convention.  Would anyone read ing  t h i s  

28 Is it n o t  more p l a u s i b l e  t o  impute t o  t he  framers i 

25 

26 

29 t h e  fundamental b e l i e f  on which our  democratic i n s t i t u -  I 
I 

I 
s e c t i o n  a loud n a t u r a l l y  i n f l e c t  h i s  voice  when he came 

t o  t h e  words, "vo t ing  a t  t h e  e l e c t i o n " ?  Only i f  he was 

30 t i o n s  a r e  founded, t h a t  t h e  ma jo r i t y  r u l e s ?  Why n o t  i m -  
I 

I 

27 1 a  poor r e a d e r ,  we submit .  

I 

31 pu te  t o  them t h e  b e l i e f  t h a t  i f  exper ience d i c t a t e s  

32 t o d a y ' s  ma jo r i t y  i s  i n  e r r o r ,  tomorrow's major i ty  w i l l  
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I 
I 

1 , change t h e s e  e r r o r s .  P r o v i d i n g  f o r  t h e  p rocess  o f  r e v i -  i 
1 

2 s i o n  i t s e l f  and t h e  method f o r  i t s  accomplishment mani- 1 
I 

3 f e s t s  t h e i r  b e l i e f  t h a t  r e v i s i o n  o f  t h e i r  handiwork might  

4  b e  d e s i r a b l e  i n  t h e  f u t u r e .  1 

i 
5 The narrowness  of  t h e  m a j o r i t y  can be i n t e r p r e t e d  

6 a s  less t h a n  overwhelming s u p p o r t  f o r  t h e  new c o n s t i t u t i o n .  

7 Y e t ,  g i v e n  t h e  p r o p e n s i t y  o f  a l l  o f  us t o  b e  n e g a t i v e ,  

8 r e a l i z i n g  t h e  v i r t u a l  mathemat ica l  i m p o s s i b i l i t y  of  unanim- 

9 i t y  and t h e  complexi ty  of  c o n s t i t u t i o n a l  law,  i t  i s  an 
I 

10 amazing c r e d i t  t o  t h e  m a j o r i t y  of  t h o s e  who v o t e d  on t h e  

1 1  i s s u e  t h a t  t h e y  were w i l l i n g  t o  c h a r t  a  new c o u r s e  and 

12 a t t e m p t  d i f f e r e n t  methods o f  s o l v i n g  o l d  and new problems.  

13 Should t h i s  m a j o r i t y  b e  den ied  by p l a y i n g  on words? 
I 

14 Should  t h o s e  who do n o t  e x p r e s s  t h e i r  p r e f e r e n c e  b e  count-  

15 e d  a s  n e g a t i v e  v o t e r s ?  I f  such were t h e  law o f  t h e  l a n d ,  
I 

16 n e i t h e r  P r e s i d e n t s  Kennedy n o r  Nixon, i n  r e c e n t  t i m e s ,  1 
17 would have been e l e c t e d .  Yet t h e  n a t i o n  a c c e p t s  t h e  r e -  I 

18 s u l t s  of  narrow e l e c t i o n s  and goes on. T h i s  i s  t h e  g e n i u s  

19 o f  t h e  American sys tem of government. 1 

20 I n  p a s s i n g ,  w e  obse rve  t h a t  i n  t h e  o f f i c i a l  canvass  

21 , 238,215 were  r e p o r t e d  t o  have  v o t e d  i n  t h e  pr imary  e l e c -  
I 

22 t i o n .  Y e t  o n l y  224,098 v o t e d  f o r  t h e  v a r i o u s  c a n d i d a t e s  

23 f o r  governor  and on ly  209,796 v o t e d  f o r  t h e  v a r i o u s  can- 

24 d i d a t e s  f o r  U.S. S e n a t o r .  Thus, w e  have a  g r a p h i c  i l l u s -  ' 
25 t r a t i o n ,  i f  one i s  needed,  t o  prove  t h e  o b v i o u s ,  t h a t  t h e  

26 v a g a r i e s  o f  t h e  v o t e r s  a r e  such t h a t  f o r  some reason  n o t  

27 a l l  v o t e r s  v o t e  on every  i s s u e .  Yet a l l  e l e c t i o n s  a r e  

28 deemed won by t h e  pe r son  r e c e i v i n g  t h e  h i g h e s t  number of  

29 v o t e s .  The nonvo te r s  a r e  n o t  a r b i t r a r i l y  a s s i g n e d  t o  an 

30 incumbent.  Such a  r u l e  of  law would b r i n g  on r e v o l u t i o n .  1 
31 Why, t h e r e f o r e ,  s h o u l d  nonvo te r s  be  a r b i t r a r i l y  deemed t o  

32 have v o t e d  "no" when t h e  q u e s t i o n  s u b m i t t e d  i s  an i s s u e  
j 1 
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I 

1 n o t  a  choice  of candida tes?  The p u b l i c  po l i cy  under ly ing  I 
I 

2 bo th  s i t u a t i o n s  should be t h e  same, and t h e  burden should  
I 

3 be on those  who urge t h e  c o n t r a r y  t o  show t h a t  t h e r e  i s  
I I 

4 / some reasonable  p u b l i c  p o l i c y  t o  thwar t  t h e  expressed  w i l l  

5 of  t h e  major i ty .  
I 
I 

6 F i n a l l y  we n o t e ,  Congress,  by Sec t ion  8 of  t h e  En- 

7 a b l i n g  Act ,  r e q u i r e d  approval  of  ou r  p r e s e n t  c o n s t i t u t i o n  

8 by a  ma jo r i t y  vo te  f o r  and a g a i n s t  t h e  proposed c o n s t i t u -  
I 
I 

9 1 t i o n ,  and approval  of any a r t i c l e  o r  p r o p o s i t i o n  submit ted 
I 

s e p a r a t e l y  by a  ma jo r i t y  vo t ing  f o r  and a g a i n s t  such I 
1 1  a r t i c l e  o r  p r o p o s i t i o n .  1 

I i 

13 1 THE COUNTING OF THOSE WHO FAIL TO VOTE ON AN 
ISSUE I N  AN ELECTION AS HAVING VOTED NEGATIVELY 

14 1 ON THAT ISSUE VIOLATES THE FOURTEENTH AMENDMENT 
I TO THE CONSTITUTION OF THE U N I T E D  STATES 

15 I 
I The r i g h t  t o  vo te  i s  now, and always has been,  

16 1 funds- I 
1 mental .  I t  i s  a  r i g h t  t h a t  cannot be denied o r  d i l u t e d .  

17 1 
I 
i The r i g h t  t o  vote  f r e e l y  i s  of  t h e  essence of a  democratic 1 

18 ~ I 
1 

19 s o c i e t y .  Any r e s t r i c t i o n  on t h a t  r i g h t  s t r i k e s  a t  t h e  

h e a r t  of r e p r e s e n t a t i v e  government. The r i g h t  t o  vote  can 
20 

i be denied by adebasemen to r  d i l u t i o n  of  a c i t i z e n ' s  vo te  
21 I ! 

I I 1 j u s t  a s  e f f e c t i v e l y  a s  by wholly p r o h i b i t i n g  f r e e  e x e r c i s e  1 
22 I I 

, of s u f f r a g e  (Reynolds v. Sims, 377 U . S .  533, 12 L.Ed. (2d) 
23 

i 506, 523, 8 4  S . C .  1362) .  R e l a t o r s '  p o s i t i o n  would a l low 
24 

I t hose  vo t ing  a g a i n s t  t h e  proposed c o n s t i t u t i o n  t o  add t o  
2 5 I 

t h e i r  t o t a l  a l l  persons  who p a r t i c i p a t e d  i n  t h e  c o n s t i t u -  
26 / 

t i o n a l  e l e c t i o n  b u t  chose n o t  t o  vo te  f o r  o r  a g a i n s t  t h e  I 27 ~ I 

28 
proposed c o n s t i t u t i o n .  They would express  a  nega t ive  

1 

29 I 
pre fe rence  f o r  those  who s b e c i f i c a l l y  chose t o  express  no 

1 
I 

I p re fe rence .  By adding t o  \the t o t a l  vote  a g a i n s t  t h e  con- , 
30 1 t 1 

1 s t i t u t i o n  t h e  t o t a l  of a l l  )nonvoters who p a r t i c i p a t e d  i n  
31 i t 

1 t h e  e l e c t i o n ,  a  pe r son ' s  vt t e  who voted f o r  t h e  c o n s t i t u t i o n  
32 I 
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I 
I i s  no l o n g e r  e q u a l  t o  t h e  v o t e  o f  a  pe r son  who v o t e d  

2 a g a i n s t  it. 

I 
3 1 I n  Hunter  v. E r i c k s o n ,  393 U.S. 385, a t  page  393, 

4 t h e  c o u r t  s t a t e d  t h a t  " t h e  s t a t e  may no more d i s a d v a n t a g e  

5 , any p a r t i c u l a r  group by making i t  more d i f f i c u l t  t o  e n a c t  1 

6 l e g i s l a t i o n  i n  i t s  b e h a l f  t h a n  i t  may d i l u t e  any p e r s o n ' s  i 
1 

7 v o t e  o r  g i v e  any group a s m a l l e r  r e p r e s e n t a t i o n  t h a n  anothf  
I 

8 / e r  o f  comparable s i z e . "  T h i s  would appear  t o  be e s p e c i a l l $  

9 t r u e  when d e a l i n g  w i t h  fundamental  law. Is a  d e m o c r a t i c  
I 

10 1 government where fundamental  law i s  de te rmined  by o t h e r  I 
1 1  t h a n  a  m a j o r i t y  o f  t h o s e  e x p r e s s i n g  a  p r e f e r e n c e  f o r  t h a t  1 

i 
I 

12 i law r e a l l y  a  d e m o c r a t i c  government? 
I 1 

13 The above c i t e d  f e d e r a l  c a s e s  a r e  r e c e n t  and a r e  

14 b a s e d  on t h e  e q u a l  p r o t e c t i o n  c l a u s e  of t h e  F o u r t e e n t h  I 
15 Amendment. I t  i s  i n t e r e s t i n g  t o  obse rve  t h a t  o u r  Supreme 

16 C o u r t ,  p r i o r  t o  t h e s e  f e d e r a l  d e c i s i o n ,  had d i s c u s s e d  ap- 

17 1 p r o v i n g l y  t h e  i d e a  t h a t  an e l e c t o r ' s  v o t e  counted  j u s t  

18 1 "one" and it c o u l d  o n l y  b e  o f f s e t  by t h e  v o t e  of  a n o t h e r  1 
19 i e l e c t o r ,  and h i s  v o t e  counted  j u s t  "one. " The c o u r t  i n  

20 : t h a t  c a s e ,  i n  d i s c u s s i n g  t h e  purpose  o f  e l e c t i o n s ,  went 

21 on t o  s a y :  
I 

"And a l l  through t h e  p r o v i s i o n s  o f  o u r  
Code f o r  t h e  e l e c t i o n  o f  p u b l i c  o f f i c e r s  
t h e  on ly  k i n d  of  v o t e s  t h a t  a r e  spoken of  
a r e  v o t e s  c a s t  - f o r  some pe rson .  

"And t h i s  c o u r t  h a s  h e l d  t h a t  t h e  on ly  way 
i n  whtch an e l e c t o r  may have  h i s  v o t e  
counted  i s  by v o t i n g  f o r  someone. 

" I n  a  Minnesota c a s e  t h e  c o u r t ,  c o n s t r u i n g  
t h e  p r o v i s i o n  o f  t h e  C o n s t i t u t i o n  o f  t h a t  
S t a t e ,  which i s  s i m i l a r  t o  o u r s ,  s a i d :  
'When t h e  C o n s t i t u t i o n  was framed,  and a s  
used  i n  i t ,  t h e  word " v o t e "  meant a  c h o i c e  
f o r  a  c a n d i d a t e  by one c o n s t i t u t i o n a l l y  
q u a l i f i e d  t o  e x e r c i s e  a  c h o i c e .  ' And 
f u r t h e r :  'The q u o t a t i o n s  made from t h e  d i f -  
f e r e n t  c a s e s  a r e  n o t  chance e x p r e s s i o n s .  
They a r e  i n d i c a t i v e  of t h e  i d e a ,  which 
Eermeates a l l  l e s a l  t h o u s h t ,  t h a t  when a  
b o t e r  v o t e s  f o r  t h e  c a n d i d a t e  of  h i s  c h o i c e ,  
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C a s .  1 9 1 7 ~ .  4 7 4 .  L .R.A.  1 9 1 6 B ,  9 3 1 . ) "  
( E m p h a s i s  s upp l i ed .  S t a t e  ex re l .  Wolf f , 
e t  a l . ,  s u p r a ,  page 4 2 7 .  

A l t h o u g h  t h e  M o n t a n a  C o u r t  d i d  n o t  m e n t i o n  t h e  

Four teen th  A m e n d m e n t ,  t h e  language quoted i n d i c a t e s . t h e  

C o u r t ' s  concern w a s  one fo r  f u n d a m e n t a l  f a i r n e s s ,  and 

i t h i s  i s  r e a l l y  w h a t  t h e  equal  p r o t e c t i o n  c lause  i s  a l l  abo t. 
9 1 Y 
- I 

I W e  s u b m i t  t h a t  t h i s  C o u r t  need on ly  consider  i t s  o w n  de- I 

l o  ! c i s i o n  ( S t a t e  ex  re l .  G e u r k i n k ,  e t  a l . ,  s u p r a )  i n  order  
1 1  : 

' t o  re jec t  t h e  propos i t ion  t h a t  nonvoters  be counted i n  
12 I 

I d e t e r m i n i n g  e lec t ion  r e s u l t s .  
13 

16 
JEROME T .  LOENDORF 

17 BEN E .  BERG, J R .  
MARSHALL MURRAY 

18 ; RANDALL SWANBERG 
/ THOMAS M. ASK 

19 WADE J .  DAHOOD 
OTTO T .  HABEDANK 

20 ROBERT J. CAMPBELL 

I EUGENE H. MAHONEY 

21 I A t t o r n e y s  f o r  

R e s p e c t f u l l y  s u b m i t t e d ,  

-7- 
J .  C .  GARLINGTON 
THOMAS F .  JOYCE 
RUSSELL C .  McDONOUGH 
JAMES E .  MURPHY 
DAVID L .  HOLLAND 
CARL M .  DAVIS 
MICHAEL McKEON 
JOHN M. SCHILTZ 

I n t e r v e n o r s ,  L e o  G r a y b i l l ,  J r .  , e t  a l .  

STATE 
PUBLISHING CO. 

HELENA. MONT. 

3 



CERTIFICATE OF MAILING 

2 1 I ,  JEROME T.  LOENDORF, one of  t h e  a t t o r n e y s  f o r  t h e  I 
3 I n t e r v e n o r s ,  Leo G r a y b i l l ,  Jr. , e t  a l .  , i n  t h e  above I 
4 , e n t i t l e d  m a t t e r ,  hereby c e r t i f y  t h a t  on t h i s  13 th  day o f  

5 J u l y ,  1972, 1 se rved  t h e  foregoing  BRIEF OF INTERVENORS, I 
6 LEO GRAYBILL, J R .  , ET AL. , upon a l l  p a r t i e s  of  r eco rd ,  I 
7 / by d e p o s i t i n g  a  f u l l ,  t r u e  and c o r r e c t  copy t h e r e o f  i n  

I 
8 1 t h e  United S t a t e s  m a i l ,  f i r s t  class postage p r e p a i d ,  

I 
9 addressed t o  t h e i r  a t t o r n e y s  of  r eco rd  a t  t h e i r  r e s p e c t i v e  

I 
addresses .  

/s/ Jerome T. Loendorf 
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