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* * * * * * * * * 
THE STATE OF MO TA A . x r 1. 
WILLI M F . CASHMORE, M. D .• and 
STA LEY C. B URGER. 

Relators . 

-vs-

FORREST H. ANDERSON, as Governor 
of the State of Montana, 

Respondent . 

* * * * * * * * * 
BRIEF AMICUS CURIAE 

* * * * * * * * * 
ISSUE 

FILED 
JUL -5 i972 

:Jh.omaj J. Yearn~'! 
CL.ERK OF SUPREME COU . 

STATE OF MONTANA 

Whether the el ectors voting in favor of the proposed new Constitution 

at the election June 6, 1972, constituted a majority such as required by the 

Constitution of Montana. 

LAW 

Section 8, Article XIX of the Montana Constitution provides that the 

Legislative Assembl y may submit to the electors the question of whethe r t o 

convene a convention to revise. alter or ame nd the Constitution a nd that if 

the Legislature approves such proposition the Legislativ Assembly shall 

call a convention. said convention shall meet within three months after th 

f d 1 g
ates and shall prepare such revisions . alterations 

election o e e or amend-

m e nts to the Constitution as may be deemed n essary and th 

d 
ts shall be s ubmitted to the el tors 

alterations or am n men 

d by a ma·jority of the t rs v ting at th -
mitted and approve . . 

-). -

said r Vis· ions . 

nd unl ss 
Sllb-

ti n. n 
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such revision, alteration or amendment shall take effect . 

t. n are 
Also Section 29, Article III : "The provisions of this Constitu 

10 

d lared to be 
mandatory and prohibitory, unless by express words they are ec 

otherwise." 

In further construing Section 8, Article XIX it is necessary to con­

side r Section 9 of Article XIX which deals with amendments to the Constitu­

tion which may be proposed directly by the Legislative Assembly and which 

may be submitted directly to the electorate for approval or rejection and 

which provides that such amendments will become effective if approved by 

"a majority of those voting thereon '~ '~ * *·" 

ARGUMENT 

It is noted that pursuant to Section 29, Article III of the Constitution 

a strict construction must be given to the provisions of the Constitution. 

Section 8, Article XIX, provides for the Constitutional Convention approach 

to revision, alteration or amendment of the Constitution whereas Section 9 , 

Article XIX provides only for amendment to the Constitution. Amendment 

and revision have been distinguished in State ex rel. Corry vs. Cooney, et 

al, 70 Mont. 355, 225 P. 1007, wherein it was held that "revision of the Con­

stitution authorized by Section 8, Article XIX, implies the probability of 

extensive and comprehensive action by a convention,, while an , am d 
en m ent• 

under Section 9 does not only comprehend any change in the Con t· . 
s i tu hon Which 

adds something to or takes away from it, but is susceptible to a 
construction 

which will make it cover several propositions, all tending to eff 
ect or carry 

t general object or purpose, and all connected with on . 
ou one e subJect . 11 

The authors of the Montana Constitution under which 
we are now 

d b . sly recognized the fundamental differences . governe o v10u in the 
approach 

to be employed by proceeding under either Section 8 or Section 9. 

under Section 8 the 

Proc 
Legislative Assembly would be moving t eeding 

owara 
a gene:r-a1 

- 2 -
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revision and a generall overhaul of the document, submitting it to a close 

all scrutiny whereas , under Section 9, only specific sections which may have 

Pro d t bl . . t t1·on upon ve rou esome, could be amended by a separate and d1stinc ac 

each section, and thus the reason for the limitation on the number of arnend-

ments which could be submitted to the electorate at any one time . 

The framers of the Montana Constitution under which we are now 

governed must have taken into consideration the import of the clear and lucid 

language used in these two conjunctive sections , to- wit: In Section 8 that the 

revisions , alterations or amendments had to be approved by "a majority of 

the electors voting at the el ection, " whereas in 9 the differentiation was dis -

tinctly made that approval for a singl e and separate amendment had to be 

approved by "a majority of those voting thereon. " 

At the election on the proposed new C onstitution June 6, 1972, a 

16 separate ballot was furnis he d on the C onstituti onal question. The presentation 
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of the propositions on the Constitut ional ballot and the import the various 

propositions relating thereto was obviously confusing and perhaps even in-

tentionally confusing, but that is not the point . T he poi nt is that the number 

of electors who voted on the question received t he C onstitutional ballot and 

cast such ballot, though they may have e l ect ed to r efrain from marking this 

ballot as to one or more of the fo ur propositions contained thereon, one of 

which was a direct question concerning approval or disapproval of th 
e proposed 

Constitution . The number of el ectors voting at the e l ection has bee th 
n us es-

tablished and it is respectfully submitted that unless a majority of those 
Who 

h . t"cular ballot approved the new Cons titution, cast t is par i 

of Section 29, Article Ill, 
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