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1 IN THE SUPREV!E COURT OF THE STATE OF l'ilONTANA 

2 

3 STATE OF MON'I'ANA, ex rel,\V;/.i.J.,41'-fl1li/.SII~,fE/1f) F J f 
/tf'lj) STANLEY c. BURGER' I :'' • ....., 

4 
Petitioner, 

D 
JUN2B19 2 

vs 
6 

.5/l().l:' . ' j /; . l 
12310 .,. · : · J\ al'lzeu 
--·--"---- ... LERK OF s d 

STAT£ o~P•~oEME COURT 
F'OHREST 11. ANDERSON, as Governor 

7 of the State of Montana, 

Hespondent. 

A.l'fliCUS CUHIAE BRIEF OF 
JOSEPH P. MONAGHAN 

.., NT NA 

s 

9 

10 

11 
><~-·----·----

12 May it please the Court, from the press account 
in this morning's Montana Standard it appears that tho 

13 Court anticipates an adversary proceeding involving the 
above case and a similar related case. Hence this 

14 brief. Under the front page story of the Governor's 
sq::proval of the new Constitution by declaring the vote 

15 sufficierrt there appearo a story slanted to influence 
D. decision favorable to hiG determination. In tllat 

16 connection the writeY of this brief has checked the 
1:;,;0' and finds j t WE:.~ll stated. in the case of IN HE DENNY, 

17 S9 NOH'.rlJEAS'fEHH REPOHTEH at pnr';es 360 and 361 an follow;::J: 
11 In our system of government a written constitution is 

18 the highest expression of la1v. None~ other emanates 
directly from the sover~ign people themselves. It is the 

19 de; liberate and affirmative utterance of the sovereign 
oajority. It seems unnatural to say that the sovereign 

20 majol~ity, the authors of the (:bsignedly permanent 1 

the fundamental, the organic law, intended that any of 
21 its f;afeguards should be abrogated by a failure to 

demand the abrogation; that the indifference of \~e many 
22 should be a positive element in effecting an oreanic 

change desired by the fevv; that a judgment abolishinr~ 
23 the writ of habeas corpus or the right of trial by 

jury should be taken by default. On the coni~r::Ty, one 
s,c. vrould exrect a provision that the charter of our libert:ie, 

should stand unaltered until the sovereign majority by 
25 affirmative action exnressed their desire for and effectc 

a chanee. And such i~ the clear letter and spirit of 
20 article 16. If a nw,]ority of the electors of the state 

shall ratify a proposed amendment, it shall become a 
27 pc:trt cf the constitution; otherwise, not. There L3 no 

room for construction. The language is too plain to 
28 admit of quibbling. nMajor:Ltyn means 11more than half. t' 

11 Electors, 11 'VJith reference to an election, means 1 

89 according to the lexicographers, and universally 
acec~:r;ted usage, npersons 1'lho perform the act of voting,~' 

SO and ~~persons who haVfJ the qualifications on tit lin:,; them 
to vote.? Constitutions are drafted with cure. 1be 

l 
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1 framers of ou.r constitution deliberately selected and 
used the words in the meaning of v-;htch there could be 

2 no ambiguity. The sentence, "If more than half of the 
persons in the state who possess the legal qualifications 

3 ~ntitling them to vote shall ratify the proposed 
arncnd;;lent it shall beeome a part of the constitution

9
" 

4 i.:~ a cumbersome equivalent. 'I'he idea is clearly and 
mere succinctly expressed in the wording of the 

5 constitution. No other standard for the adoption of 
propo5ed constitutional amendments may be set ur by 

a this court, becomingly or lawfully, th.;'m the one'! 
flxE~d by the con;stltution, -"':' the affirmative rat:ificat:i.o 

1 by na m.ajcrity of the electors of the state. n ~3o, 1n 
any case, the question becomes one not of constitutional 

s construction, but of evidence. ; ~ • This court ta.kes 
iudicial notice of the returns made to the secretary 

9 ~f st&te, and if ·the trial court had stated a diffei~ent 
nu.Y:lber the finding would be ignored, bece.use this court 

10 is charged with judicial knowledge of the fact that 
240,031 is the correct number. .Fror;1 the same source 

11 and vdth the sarne authenticity this court knm..-s judi­
cially that at the same election 664,094 votes were cast 

12 for presidential electors, 655,965 votes for governor, 
and 493,670 votes on the other proposed wnendmcnt. 

13 S:i.r;.ce \ve knmr absolutely that more than twice ;,~l.J.O, 031 
elect.ors of tlw :;;tate participated in the election, ·He 

1-1 ho1d that tb.e proposed amendment i.n question w:::ts re­
jected. i! 

In the case of Morse vs Granite County, 44 Montana 
7(~ in ';vhich ,Judge Brantly affirmed apparently o:cror,oou;:; 

10 opinion in thu case of Tinkel vs Griffin, 26 Nont,426, 
he mack; this p:r·elim:i.nary premise at page (~f~: fiBy vray 

16 

17 of prel:im:inary, it may be remarked that thG validity 
cf the proposed bond issue is questioned solely on the 

18 c:'cund that tile board. ·~;ac gui.lt. y of an omission. to 
Db~'e:t·vc the requirement of tbe law in substantial 

1 1!'> -~,·-·-~t-·c,··l'::l•·•c• ·,c,l ~~· ·i·~ r ']1·-,.~.:;-·'on ,.~ <'1J,-.,.F8<.,.;-·0"' ,·!~' ;) 1- c-' .. 1. • ' l ~- (;. ~ ,:) • _L .! f.; l ':: - >;; • /, 0 d. . .._ G d .... l (j .L ,) - -i::." ':· ·- ,:,0 lJ J. L ~ 0 

31 

fraud or willful wrongdoing, by which the plaintiff or 
D.n.y oth,}r elector vlas misled so that he lost his vott.1. a 

· . Has the votor misled? The Great Falls Tribune in 
D.i-. od:itorial ar;.·.uari.rt.g on June 9,1972 entitlod CONVEN'£ION 
~~S CL~InVOYANT said; ~s it turned out, the Constitutiona~ 
Corr~entio~ w~s clairvovant last winter vd1en it seporatcd 
+· i--; •."> '''ll c :-:;rcji"C>",~a- ] l"' Ul. c•} ,,.'t' Ul"'P rJ p !7' ··.ll flc-·nal·c· i>' !lrl· c1 r:r ::> ,.,.l.-t)ll' Y) p· !..c' ... '""' c .... .~, ... c.,. I \.....- _, • - \.,.< \..,:} \) • c;., .) ~· ' 1.... '"' ., .. ~, L ... • <.;,.;.. J . .1 .. • I 1 •.. " ... t..,_:;, .Al.l. L. ~ ... ~..,_) 

m5 j ssue~3 fro;n th\:"; body cf tbe neH .r.:onstit;,tJ.t,:Lon. An.y c.rw 
....,.c· -~-l,nc·p j··oc·l""''"·1 .;r1t····) ·t}·n ''0 1~····t-1t"t.;O,-l l·'ll'·'·rr.•~:;ri o·r>'bcinr: UJ.. G!.J.·-..,,.'-J"""' ~- ·~ \.l::.-.\.....1. .--L- .., ' s. .... ,. "'.,; .t.t.-~1 _.;...._,. !.A 1.J.. ! VVvCJ..~t. • .J..... C.:.J 

r>rcsentcc1 as a .sc:parate qucw·cJ_ on~ Houlcl. have oecn1 cnuur~h 
Lo clra.~; the consti.tution ·:its,·.Jlf do1rm to del.\:; at.. ·· 

tlu3 the voter ccnfuGed? See the attached letter 
.,~,...,..,. t~-t- ':'·~·l i,,,'¥",. !\ n r"-,..._,"') .. ~r~·-"!)'•1;-.~ 'll.i:. l.•"t'-"ll''ll 11,"'\~(':j,"i~i"""t'· at"'i"" --:r··;~,...-~1""'1 ii~ l ,. l,Ll. l-'.1 .cl. •·"·• U·.L '·'''-"::;c,,.;; •. l . VoJ.l c; C< . J.,•:.: .. i '''-"·;, ~) - "!.:'··'vil~-· .• ;.A 

33 tu;cthcr· Hith tho ot-.1)r""J'· <.Jtvc:r,r~ont art:i.c1(0E: on the subject 
cf'- tl1e rro ro.:;.c~d con sti.t nU <:'11 ;:;_ppca~:·:it<; C<l the :3:.:·tme pago. 

f3'7 V!~ts t.ho:r·e any 1'will.ful ·Nrong doing?'. 1 See at;tachcd 
letter of Earl V. Kinney of Billings, Montana togeth~ 

88 with copies of the stories from the Billings Gazette 
e.11ud ::::d to therein and hereunto attached. 

89 We call the Court's attention to the opinion 
of Cale Crowley supporting the position of tl1e petition 

30 in the above entitled ;natter a copy of vrb::\.ch i:,.; hcn·cnmto 
att,B.chcd ~ 
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johnstafford
Sticky Note
This is a subtle hint to not having original jurisdiction because of a factual dispute. 



{ 

1 The irregularites which occurred in presentine; the 
matters to the voters has been set forth in the case of 

2 PEOPLE 1 S ADVOCATES, Unicoporated, a/k/a "PUN 11 , Relators 
vs. Frank Murray, SECRETARY OF STATE, et al. No. 12276; 

3 noH pending on appeal to the United States Supreme Court 
contains numerous irregularites in connection with the 

4 election presentation. 
Election fraud appearing to exist in several 

e counties of the State where the proposed new constitution 
appeared to be prevailing caused the writer and:his 

e associates in the above action to have 30,000 cards 
nrinted for a post elections survey to be conducted in 

7 Deer Lodge County and in Cascade County but the hoods 
in Anaconda disJ2ersed· without a single signature tl"B 

8 solicators who were attempting to perfect the survey 
there and Pat Murphy of Great Falls '\'l)'ho first ar:;reed 

9 to arra~ge for the canvass there reported that he would 
be sl;ot if he attempted to J2Ursue it in Great F?..lls 

10 in v1aw of the feeling that existed there. 
When v-;e i•Tent to the FBI in Butte, Montana seeking 

11 cooperation we confe:rred with one Vincent G. ;·,TcCarthy 
Nho advised us that the FBI was familiar vJ'i th the 

12 existence of the proposed new constitution for t 1-:e United 
States of America ~Jhich had been drafted some short time 

13 ago in Santa Barbara, California which was to be nresente 
for adoption after the 32nd state (which would hrvo been 

14 Montana) tvould have approved the enabling provisos which 
would ultimately led our nation into the custo~y rf the 

15 United Nations these facts we have not had sufficient to 
bring to the attention of the unwary voter. Norhas this 

16 writer had sufficient time to put into mailable form 
a letter which he proposed to send to his fello\v at,torney 

17 Dispite constant study and attention to this vast 
drastic and vioJ:ent; change which has been proposed in 

18 our form of state government which has been intensive 
for approxir:1ately two months the writer has been unable 

19 to anaylize scrutinize more than the judicial changes 
that have occurred by the reason of the DELETIONS, which 

20 were proposed at the eleventh hour as simply removing 
archaic and anacronistic provisions of the old constituti n. 

21 It therefore appears not only was the electorate misled 
and confused and confounded but likewise :rcon-Con 1 delega es 

22 themselves. 

23 

24 

25 

26 

27 

28 

29 

so 
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