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Relators,
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The euestion presented by order of this Court
for briefs and arqument by all interestel parties
is a2 simple one: whether the numher of votes cast
in favor of adopting the new constitution pronosed
by the Montana Constitutional Convention of 1972 is
sufficient to ratify that Jdocument and make it effective
as the fundamental charter of the “tate of Montana,

The question raised hv the “glators in these
combined actions are oredicated on the landquage of
Article XI¥, Section 2 of the Montana Constitution
of 1889, which reguires that new constitutional changes
provosed by a Constitutional Convention —ust he ", , .,
submitted and approved by a majority of the electors
voting at the election . . . .°

The Relators have ocuestioned the wmeaning
of the phrase, . . . majority of the electors votina
at the election . . . .’

As Governor, I proclaimed the proposed Consti-~

tution effective as having heen approved by a najority

-]
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of the electors votinag at the election. A proper majority
of the votes were cast in favor of the proposed Constitu-
tion. The traditional and accepted democratic electoral
processes of the State and long-standing declarations
of this Court were followed.

Languaae identical with the words questioned
here is used in Article XIII, Section 5 of the 1889
Constitution. That section in part provides:

Yo county shall incur any indebtedness

or liability for anv single purpose to an

amount exceeding ten thousand dollars

($10,000) without the approval of a

nmajority of the electors thereof, voting

at an election to Le provided by law,

with the excepntion of tha word 'thereof”,
which does not and cannot in any way alter the meanina
of the vhrase, the wording is identical to that placed
in question here.

Seventy years aqgo, in the case of Tinkle vs,
Griffin, 26 ¥, 426, this Court was called upon to decide
what those words meant, The fact situation was in all
pertinent respects identical with that set out in the
vetitions now before the Court.

The Court noted that the same question had
heen litigated in other jurisdictions with differing
results. Two separate lines of authority were even
then well develoved, one holdinag tnat s maiority of
those recistered, or presentinc themselves at the polls,
or sionina pollbooks or receivinag ballots was recuired.
The other line of cases accepted the view that a majority
of those castinag wvalid bhallots upon the issue in cuestion,
separate and apart from any other issues or nmatters
being voted upon at the sane tire was all that was nec~-

essary.
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Siven this clear choice, the Montana funreme
Court speakino throuch Thief Justice Trantlev decided
that the Constitution required onlv a majoritv of those
casting valid hallots upon the issue. In anncuncing
the decision of the Tourt, the Chief Justice clearlv
explained the reason hehind the decision and the sound-
ness of that reasoning is as clear todav as it was in
the vyear 1902.

Chief Justice Rrantlev said:

2. It appears that the highest number
of votes cast for anv office voted upon at
the election was 2,400, that 1,000 were cast
in favor of the issuance of the bonds, and
that 462 were cast aqgainst it. Tt thus
clearly appecars, counsel say, that the propo-
sition did not receive a majority of the
electors voting, within the meaning of Section
5, Article XTIII. of the Constitution, supra.

Tt will be observed that the reaquire-
ment is that the approval must he by a
majority of the electors of the countv votinga,
not at a general election, hut at an elgection
to be provided by law.

A5 we have gseen, such an clection has
heen provided by law to be held at anvy tine
it may be deemed necessary by the board of
comrissioners. It happens, also, that the
manner of holdina it is the same as that pre-
gcribed for general clections. Thus it rav,
with perfect propriesty, be held at the sane
tire at which a general election is held:
but the fact that this is the case ‘does not
require a different standard of estimating
the majority necessary fror that which would
govern if the election is held on a different
day. The evident meaning of the constitution
is that the approval must be the result of an
expression of a majority of those voting,
The expression "majority of the electors there-~
of votinag at an election,” etc., clearlv means
a majority of those who vote, and not a major-
ity of all the electors of the county, or of
those who vote upon any other issue at the
same or some other time. If the election on
the issue of a loan had been upon another davy,
there would have been no auestion but that it
would have had a majoritv of the electors of
the county who voted. It was none the less
a smecial election, within the meaning of the
law, thouch in this particular instance it
was held, for convenience, on the dav fixed
for a ageneral election. It is the theory of

-~



our government that those electors control
public affairs who take a sufficient interest
therein to give expression to their views.
Those who refrain from such expression are
deemed to vield acqulescence.

In a recent case the court of anpeals of
¥entucky, having under consideration a simi-
lar constitutional provision, said: "It is a
fundamental principle in our svstem of gov-
ernient that its affairs are controlled by
the consent of the governed, and, to that end,
it is regarded as just and wise that a majority
of those who are interested sufficientlvy to
asserble at vlaces vrovided by law for the
purnose shall, by the exnression of their
opinion, direct the manner in which its affairs
shall bhe conducted. When majorities are
snoken of, it is neant a majoritv of those who
feal an interest in tha cnvernment, and wvho
have opinions and wishes as to how it shall bhe
conducted, and have the courage to express
them. It has not been the policy of our gov-
ernnent, in order to ascertain the wishes
of the people, to count those who do not take
sufficient interest in its affairs to vote
upon questions submitted to them. It is a
majority of those who are alive and active,
and express their opinion, who direct the
affairs of the government, not those wvho are
silent and express no opinion in the manner
nrovided by law, if they have any. Before
reaching a conclusion that those who framed
our fundamental law intended to change a
well-settled policy by allowing the voter
who is silent and expresses no opinion on a
npublic cquestion to be counted, the same as
the one who takes an interest in and votes
upon it, we should he satisfied that the
language used clearly indicates such a pur-
pose,'  (Yontgomery County Fiscal Court v.
Trimble, 47 5. ¥W. 773, 42 1. R. A, 73%,)
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“e are aware that the decided cases are
gonewhat in conflict:; but, in the abksence of
an express direction requiring the applica-
tion of a different rule, we think this fund-
armental princivle should control in this case,
as aivino offect to the clear intention of the
constitution. The following cases we cite as
gupport of this view- Smith v. Proetor, 130
M. Y. 319, 29 %M. ¥, 312, 14 .. R. A, 403:
Fowland v. Poard of Supervisors, 109 Cal. 152,
41 Pac., 764;: Cass County v. Johnaton, 95 U. &.
360, 24 .., 4. 416: Carroll County v. Smith,
111 uv. €. 556, 4 fup. Ct. 539, 28 1. ™d. 517;
Gillespie v. Palmer, 20 Wis. 544,
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The order of the district court was
correct, and must be affirrmed.
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I An additional fact about this Adecision is worthy
2 of attention today. Mt the time that Tinkle v. Griffin
3 was deciderd, the 1899 Constitution hal heen in effect
4 only a little over twelve years. The convention and
5 its debates and determinations were still quite recent
6 history, and the reasons for those actions were reasonably
7 fresh in the minds of those called upon to carry out
8 the Constitution’s provisions. <Chief Justice hrantley
9 and his colleacgues were in a far better position to
10 know intimately the intention of the framers of the
] Constitution than we are at a remove of over eichty
12
vears.
13 . .
The same provision construed in the Tinkle
14
case was challenged again nine vezars later in the case
15
of Yorse v. Cranite Countv, 44 “ont. 78, 19 Pac. 2RS6.
16
The Court reaffirmed the rule of Tinkle v, Griffin and
17
said-
18
In the case of Tinkle v. Griffin, 26
19 Mont. 426, £8 vac. 359, this court, con-
struine the provision of the Constitution,
20 supra, said: "The evident meaning of the
Constitution is that the approval must be
21 the result of an exvression of a majoritv of
those voting, The expression 'majority of
22 the electors thereof votinag at an election,'
ete., clearly means a majority of those who
23 vote, and not a majority of all the electors
of the county, or of those wio vote upon any
24 other issue at the sarme or some other time,’
This conclusion was reached hecause the
25 lanquage employed indicated that the conven-
tion had adopted the theorv that the control
26 of puklic affairs must he regarded as belong-
ing to those electors who take a sufficient
27 interest in therm to agive expression to their
views at the htallet-box.
28
The Morse decision lai? the question to rest
29
for thesc past sixty vears but we are now faced again
30
with the contention redjected twice bty this Court rore
31
than three generations aco.
32
Constitutions are intended to he the firm
PU!Ll’:):I’;igﬁ [+1- 1}
HELENA, MO,:T- - 5 -
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bedrock uvon which our public institutions are built,
Their lancuage should he clear and understandable so
cuestions 4o not arise, but if cuestions arise, there
is clearly a neesd that the Court's deterrinations of
those questionz he ags permanent and imperishable as
the lancuane of the demcument itegelf. If a decision
acdhered to for seventy vears and followed and acquiesced
in by mablic officers and financiers in funding govern-
mental profects is now to he overturned, an element
of uncertainty and disorder is introduced into our funda~
mental scheme that should, in rv Judament, bHe avoided
at all costs.

The reasoning of the Court so ably expressed
by Chief Justice Erantlev smeaks to us down through
the intervenino vears with all the force and vigor that
it carried on the day of its oricinal announcernent,
and its logic is uncontestalhle,.

The conduct of »nublic affairs must Le placed
in the hands of those who take an interest in covernment,
make decisions based upon their studies of it and express
their opinions in the vroner form, electoral or otherwise,.
The nower to make fundamental decisions of the aravest
nature to our entire society must never he left in the
hands of those who are szo indifferent, so inert, or
so neqligent that thev do not express themselves upon
a public issue hv even so simple a means as correctly
rmarking a hallot and deprecsgiting it in a ballot hox.
The makers of our Constitition could never have intended
80 arotesaque a result.

T have spent a lifetire in public service
and have rmany tires subpitted my hopes and ambitions

to the electoral process. T have deen falth in that

oy
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process, and T have always honored it and abided by

its mandate whether it was favorable to my desires or

not. The nrocedure whereby we submit our most imnortant
determinations, individuallv and as a socletvy, to the
decigion of the madority is the most fundamental wnrincinle
in the political life of our State and *ation. T cannot
believe that the framers of our Constitution or of any

congtitution ever intendeod that a declaration of a clear

helief at the polls should bhe dishonored and held for
naucht. Ffuch a result would, in v judgment, cause

the gravest dangers to our entire government and shake
and perhaps shatter the belief of the peonle, whatever
their feelinss on this particular issue, in the integritvy
of our entire electoral process. 7T cannot believe that
the mambhers of the Constitutional Convention of 1829
intended such a result. “his Court did not so helieve
gsaventv vears ago, and T do not so believe now,

The actions of the Montana electorate demand,
and the inteoritv and continuitv of our entire rrovernmental
structure dewand, that the decisicn freely expressed
by the madoritv of the voters to adopt a new constitution
must he aiven effect. T proclaimed the new Constitution

effective, and T stand on that decision.

Pegnectfully gsubrmitted,

Farreat . Anderson
FORRYST H. ANDEREON
Governor

rttorney Pro fe



