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1'/\BI,F OF CONTF.rJTS 

Montana Constitution of 1889-

Article XIII, Section 5 
Article XIX, Section R 

':'Al3J .... F OF CASr:S 

Morsf~ v. Granite County, 44 ftont. 78, 
1!' Pac. 286 

Tinkle v. Griffin, 26 M. 426 
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STATE 
PU8LI8HJNG CO. 
H•l.aNA, MON'f • 

\fo. 12309 

THF STATF OF ~~ONTJ\'1'.)1\, ex rel. 
HIT .. L I ~"1 F'. C.ASil2'10RF:, M.D. , and 
fiTA.IH.EY C. DURr;rR, 

Relators, 

vs. 

FORRFf;T H. ANDFnSDN, as Governor 
of the State of ~1ontana, 

Respondent. 

P~IT'F 

The question presented by order of this Court 

for briefs and arqument hy all intHrestc•J parties 

is a. si~~le one; whother the nunher of votes cast 

in favor of adoptinq the new constitution nrooosed 

by the ~1ontana Constitutional Convention of 1972 is 

sufficient to ratify tha.t clocunent and make it effective 

as tho fundamental charter of the State of Montana. 

The question raised hy the '~elu.t()rs in these 

COlTibine.:l actions are predicat:.e{1 on the lanquaqe of 

Article YIX, Section 8 of the Montana Constitution 

of 1889, ,.,hich requires that net-1 constitutional chanqes 

proposed by a Constitutional Conventi0::1 ·-·u q t he . . . 
subnitted and approved by a majority of the electorR 

voting at the election . . . . 
'!'he Relators have questioned the mean inn 

of the phrase, · . maiority of the electors votino 

at the election 

As Governor, I proclaimed the proposed Constl-

tution effective <'ts havinq heen approved by a najority 
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of the electors votinq at the election. 1\ nroper Majority 

of tho votes \<!ere cast in favor of the prof.)osed Constitu-

tion. •rhe traditional and accepted democratic electoral 

orocessa!'!; of the State and lonq-standinq declarations 

of t:his Court were followed. 

Lanquaqe identical with the words questioned 

here is used in 7\rticle XIII, Section 5 of the lRB9 

Constitution. ~hat section in part provides: 

::~o county shall incur any indebtedness 
or liability for any single purpose to an 
amount exceedinq ten thou~and dollars 
($10,000) \dthout the approval of a 
majority of the electors thereof, votinq 
a.t an elect:ton to l:.:e prov.i.ded by law. 

1·1ith the excention of th~ 'mrd 'thereof", 

which does not and cannot i:1 any way alter thP. ~eanina 

of the phrase, the worrUng is identical to that placed 

in question here. 

Seventy years aqo, in the case of Tinkle vs. 

Griffin, 26 ~~. 426, this Court was called upon to decide 

what those '"ords meant. '.fhe fact situation was in all 

pertinent respects identical with that set out in the 

petitions now before the Court. 

The Court noted that the same question had 

been litigated in other jurisdictions with rlifferinq 

results. ':7"\·;o separate lines of author! ty were even 

then well developed, one hol(Hnq that n ~'~?1i0ri ty of 

those reoistered, or presenting the~Sf'!lves at the polls, 

or sianin<1 pollboo'ks or receivi.n!'T ballots was required. 

·rhc other line of cases accepted the view that a majority 

of those castinq valid ballots upon the issue in uuestion, 

separate and apart fron any other issues or matters 

baing voted upon at the sarae tirce was all that \o!as nee-

esaary. 

-2-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

$TATE 
ptUBLi&HING CO. 
H!l:l,.ENA. MONT • 

~3 

~iven this clear choice, the ~~ntana Fuprcme 

Court speaki.na through ~hie"' ,Justice Drantley (leciderl 

that the Constitution required only a Majority of those 

ca stinq valld ballot!3 upon t.he issue. In announcinq 

the clecision of the r:'ourt, the Chief Justice clearly 

explaine1l the reason behin(l the decision and the sound-

ness of that reasonin0 is as clear today as it was in 

the year 1902. 

Chief Justice nrantley saiG 

2. It appears that the highest number 
of votes cast for any office voted upon at 
the election was 2,400, that 1,000 v~re cast 
in favor of the issunnce of the bonds, and 
that 462 were cast against it. It thus 
clearly appaars, counsel sa:,r, that the propo­
sition c'id not receive a majority of the 
electors voting, within the ~eaninq of ;,ection 
5, Article XTII. of the Constitution, supra. 

Tt '..rill be observed that the reqnir(>­
mcnt is that the approval must be by a 
maiority of the electors of the county votinrr, 
not at a general election, hut at an eZaction 
to be provided by law. 

~A ~~ have seen, nuch ~n election has 
been provided by la\'1 to be held at any tine 
it may be deemed necessarv by the board of 
com~issioners. It happens, also, that the 
manner of holdina it is the sa~e as that pre­
scribe;.l for qeneral elections. Thus it may, 
with perfect propriety, be h<~lJ at the sane 
time at which a general election is held~ 
but the fact that this is tho case does not 
require a different standard of estir:vltinq 
the najority necessary fron that which would 
govern if the election is held en a different 
day. 7hc evident meaninq of the constitution 
is that the a.pprovn 1 r::ust be the result of an 
expression of a majority of tho~o votin·-:;. 
'l'he expression 'majori.ty of the electors there­
of votinq at an election," etc., clearly Means 
a majority of those who vote, and not a major­
ity of all the electors of the county, or of 
those who vote upon any other issue at the 
same or sotne other thr~e. If the election on 
the issue of (l loan had been upon another day, 
there ~.m1lld have been no nueAtion but that it 
would have had a Majority of the electors of 
the county who voted. It was none the less 
a special election, within the rneaninq of the 
len", thouqh in this particular instance it 
\>U\~ hal.t'l., for convenience, on the dny fixed 
for a qeneral election. It is the theory of 
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our government that those electors control 
public affairs who take a sufficient interest 
therein to qive expression to their views. 
Those who refrain from such expression are 
deemed to yield acquiescence. 

In a recent case the court of appeals of 
Kentucky, havinq under consideration a sin~i­
lar constitutional provision, said: 'It is a 
fundamental principle in our system of qov­
ern~ent that its affairs are controlled by 
the consent of the governed, and, to that end, 
it is reqarded as just and wise that a najority 
of those who are interested gufficiently to 
i\SSel"'lble at places provided by law for the 
purpose shall, by the expression of their 
opinion, rUrect the manner in which its affairs 
shall be conducted. 1;¥'hen f(1ajori ties are 
snoken of, it is neant a maiority of theRe who 
feel an interest in the ~overn~l<":nt, and ,.,ho 
have opinions and '"ishes as to how it ~hall he 
con(~ucted, and have the courage to express 
theril. rt has not been the policy of our qov­
ern~ent, in order to ascertain the wishes 
of the people, to count those who do not take 
sufficient interest in its affairs to vote 
upon questions sub!';';.itted to them. It is a 
rnajori tv of. those "rho are alive and active, 
and express their opinion, who direct the 
affairs of the qovernment, not those "'ho are 
silent and express no opinion in the manner 
r.lrO'Tided by law, if they have any. Before 
reaching a conclusion that those who frarn.ed 
our fundar'tental law intended to chRnge a 
well-settled policy by allowing the voter 
who ls silent and expresses no opinion on a 
public question to be counted, the same as 
the one who takes an interest in and votes 
upon it, we should be satisfied that the 
language used clearly indicates such a pur-
pose.' {Montgomery County Fiscal Court v. 
~ .. rimbZe, 47 r;. vr. 771, 42 T,. R. 7\. 738.) 

we are aware that the decided cases are 
some,~hat in conflict; but, in the arsence of 
an express direction requirinq the applica­
tion of a different rule, we think this fund­
ar.ental principle should control in this case, 
as qivin~ effect to the clear intention of the 
constitution. The following cases we cit"l as 
support of this vie'". Smith v. Proctol", 130 
t1 • Y. 319 , 2 9 "J. F • 312 , 14 I,. R • A. 4 0 3 ~ 
Eo~land v. Board of Supervisors, 109 r.al. 152, 
41 Pac. 864; Case County v. Johnston, q5 u. s. 
360f 24 L. ~~d. 416: Carroll County v. Smith, 
111 U. E. 556, 4 Sup. Ct. 539, 28 L. Pd. 517~ 
GillespiB v. Pa'Lms1'J 20 Nis. 544. 

The order of the district court was 
correct, and must be affirred. 

.4ffirmsd. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

15TA1'£ 
JIUBl.JSHING CO. 
HI.L.E.NA. MONT. 

~'3 

?\n additional fact about this rlecision is worthy 

of attention today. ~t tho time that ?inkle v. nriffin 

was deciderl, the lRRI) Constitution har1 been in effect 

only a little over twelve years. The convention a.nd 

:tts dehatea and deterrnination~ were ntill quite recent 

history, and the reasons for those actions were reasonably 

fresh in the min~s of those called upon to carry out 

the ronstitution's provisions. Chief Justice nrantley 

and his colleaques were in a far better position to 

know .intirrately the intention of the fra!l'!ers of the 

Constitution than we are at a renove of over eiqhty 

years. 

'!'he same provision construe(: in the 'I'inkle 

case was challenrred aqain nine year!=! later in the case 

of ~1orse v. Granite County, 44 rJ!ont .. 78, 19 T'ac .. 286. 

The Court reafflrme~~ the rule of 'T'inl~le v. Griffin and 

snid· 

Tn the case of 'l'in1~te v. Gr-iffin, 26 
~ont. 426, 68 nac. 8S9, this court, con­
struincr the provision of the Constitution, 
supr-a, said.: 'The evident neaninq of the 
Constitution is that the a.pproval must be 
the result of an exoression of a najority of 
those votinc!'. "rhe expression 'majority of 
the electors thereof votinq at an election,' 
eta., clearly means a najority of those who 
vote, and not a majority of all the electors 
of the county, or of those who vote upon any 
other issue a.t the sar.1e or some other time .. ' 
'rhis conclusion was reached because the 
lanquacre enployed indicated that the conven­
tion had adoptea the theory that the control 
of public affairs must be reqarded as belonrr­
inq to those electors who take a sufficient 
interest in theP'l. to qive expression to their 
views at the ballot-box. 

The ~,terse decision lain the question to rest 

f<>r these past si:r~ty years but we are nm., face(1 again 

vri th the contention rejecter~ t"1ice by this r:ourt r:ore 

than three qenerations aao. 

Constitutions are intended to he the firr1 

-5-



bedrock noon which our public in~titution~ are ruilt. 

2 r.rheir lanc~uaac should he clear and. understandable so 

3 questions do not arise, hut if cruestions arise, there 

4 is clearly a need th.Pt the Court's deterrdn.ations of 

5 those questions h0 as per~anent and irt~.nerish.able as 

6 the lanauane of the c~ocument itself'. If a <~ecision 
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~3 

adhered to for seventy ye('lrs an~J follm.-red and acquiesced 

in by ~ublic officers en~ financiers in fundinq qovern-

Mflntal proj ect.s is no'\" to be overturned, an r!lement 

of uncertainty and disorder is introduced into our funcla-

mental ~cheme that. should, in rr~, junc1"1ent, ~e ~voiderl 

at all costs. 

The reasoninq of the rourt so ably expressed 

by Chief Justice Erantley speaks to us down through 

the 1nterveni.na years ~ri.th all the force and viqor that 

it carri~rt on the ~av of it$ oriqinal announcement, 

and its loqic is uncont~stable. 

~he conduct of public affairs must be placed 

in the hAnds of those who take an interest in ~10vernment, 

mako decisions based upon th~ir studies of it and express 

their opinions in the proner foi'T'I, electoral or other,dse. 

The power to r:·ake funrla;,1ental r~ecisions of the ("l'ravest 

nature to our entire society must never be left in the 

hands of those who are so indifferent, so inert, or 

so neqligent that they do not express themselves upon 

a public issue bv even so simPle a means ns corrf'!ctly 

markinq a ballot. and depositinq it in a ballot box. 

'!'he :-~akers of our Consti ti tion could never have int.ended 

so qrotesoue a result. 

t have spent a lifetime in public service 

and hav{~ rnJtny tir',es subr::i tted my hopes anC. arnhi tions 

to the electoral process. I have deep faith in that 

-6-
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not. ~'he procedure whereby ..... e suh''1i t our rr.oBt !rmortant 

deterwinntion~, individuallv and as a Rociety, to the 

f.!eciaion of the Naiority i~ the :rnor;t funda!"lental nrinci?le 

in the political life of our State ~nd ~~tion. t cannot 

l."elieve that the framers of onr ;"onntJ tution or of any 

constitution ever intenc1.cfi that a decltu~ation of a clear 

majority of the peo~le ~akinq their declaration of their 

b~licf ."\t the polls should he •:'1ishonored and helc for 

nauC'{ht. fuch a result 't...rould, in "'1V ;urk:rmc~nt, cause 

the qravest danqers to our entire <mvernr.,Emt and shake 

and perhaps shatter the belief of the people, whatevf-.lr 

their feelinas on this particular is~ue, in the inteqritv 

of our entire electoral procesA. 't cannot believe that 

the :"101"\hers of the l:onstitutional Convention of 1889 

intende'1 ~uch C\ result. '"his r.ourt did not !JO believe 

s~..~ventv vea:r.s aqo, and I do not so helieve now. 

The actions of the Montan~ electorate demand, 

and the inteori t•1 and cont.inui tv of our entire rrcvernmental 

structu~e demand, that the decision freely expressed 

by tho ''lairyritv of the voters to adopt a new constitution 

must he r.Tiven effect. I proclai!"''ed the ne"' ronsti tution 

effective, and I stand on that decision. 

Pea;:>ectfully subrnitted, 

Earrest H • ...A,nd.eJ::..san._ _______ _ 
FORRFST H. ANDFRSON 
Governor 
1\ttorney T>ro Se 
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